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ERRATA. 

Page  2,  line  22, /or  Court,  read  count. 

4,  line  8  Arom  bottom,  ybr  1819,  read  1810. 

5,  line  6,  for  1816,  read  1810. 
10,  line  18,  for  Erie,  read  MauU. 

871,  line  16,  qfter  shew  insert  that. 

897,  Une  17,  for  1835,  ronl  1836. 

401,  line  4  iVom  bottom,  /or  voluntary,  rtoil  oompnlaory. 

455,  line  16,  for  Aahell,  read  Aakell. 

621,  line  6  from  bottom,  far  a  nonsuit,  read  arresting  the  Judgment. 

555,  line  1 5,  for  wherever,  read  whether. 

642,  line  12  of  marginal  note,  for  act,  read  fact 

742,  line  16,  for  plaintiff,  read  defendant 


The  foUowing  errors  were  inadvertently  Irft  uncorrected  in  FoL  /. 

Page  593,  line  29,  for  brokers,  read  factors. 

685,  line  20,  dele  have;  and  for  since,  read  before. 
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MICHAELMAS  TERM,  7  WILL.  IV. 


REGULA  GENERALIS. 


Michaelmas  Term^  7  Will.  IV.  8rd  Nov.  1836. 

It  18  Ordered,  that  from  and  after  the  last  day  of  this 
Term^  all  Rules  upon  Sheriffs,  other  than  the  Sheriffs  of 
London  and  Middlesex,  to  return  Writs  either  of  mesne 
or  final  Process,  and  Rules  to  bring  in  the  bodies  of 
defendants,  be  Eight  Day  Rules,  instead  of  Six  Day 
Rules. 


1836. 


Denman, 

N.  C.  TiNDAL, 

Abinoer, 
J.  A.  Park, 
J.  Littledale, 
S.  Gaselee, 
J.  Vaughan, 
J.  Parke, 


W.  BOLLAND, 

J.  B.  BOSANQUET, 

E.  H.  Alderson, 
J.  Patteson, 

J.  GURNEY, 

J.  Williams, 
J.  T.  Coleridge. 
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n 


M.  W. 


Ejceh.  of  PUaty 
1836. 


CASES  IN  THE  EXCHEQUER, 


A.  kept  cash 
with  B.,  a 
banker,  and  the 
balances  to  his 
credit  were 
stated  from 
time  to  time  in 
a  pass-book. 
A.  became  a 
lanatic,  but  the 
account  con- 
tinued to  be 
kept  with  his 
family,  and  in 
the  pass-book, 
the  entries  in 
which  were  in 
B/s  handwrit- 
ing; a  balance 
was  stated  to 
the  credit  of  A.: 
•^Htld,  that 
this  was  not 
evidence  to 
support  a  count 
on  an  accernt 
stated  with  A., 
in  an  action 
brought  by  his 
representative 
against  B.,  to 
recover  the 
amount  of 
such  btlmnce. 


Robert  Tarbuck,  Administrator  of  Jambs  Tarbuck, 
Deceased,  v.  Thomas  Bispham. 

Assumpsit.— The  first  count  of  the  dedamtion 
stated,  that,  whereas  the  said  James  Tarbuck  in  his  life- 
time, before  the  making  of  the  promises  by  the  defendant 
thereinafter  mentioned,  had  been  in  the  habit  of  employ- 
ing the  defendant  as  his  banker,  and  thereupon  here- 
tofore and  in  the  lifetime  of  the  said  J.  T.,  to  wit,  on  the 
1st  August,  1810,  in  consideration  that  the  said  J.  T.,  at 
the  request  of  the  defendant,  would  continue  to  employ 
him  as  his  banker,  and  would,  from  time  to  time,  deposit 
monies  with  him,  the  defendant,  and  empk)y  him  as  such 
banker  to  receive  such  monies  on  his  the  said  J.  T/s  ac- 
count and  for  his  use,  he,  the  defendant,  promised  the 
said  J.  T.  to  render  to  him,  his  executors  or  administra- 
tors, a  just  and  true  account  of  all  monies  which  should 
be  so  deposited  with  or  received  by  the  defendant  as 
aforesaid,  and  to  pay  to  the  said  J.  T.,  his  executors  or 
administrators,  all  such  monies  as  aforesaid,  together  with 
interest,  after  the  rate  of  4/.  per  cent,  per  annum,  on  the 
balances  of  such  monies  which  should  from  time  to  time 
be  in  bis,  the  defendant's  haikLi,  to  the  credit  of  the  said 
J.  T.t  &G.,  whenever  thereunto  reasonably  requested. 
The  Court  then  averred,  that,  on  the  day  and  year  afore- 
said, and  for  a  long  space  of  time,  to  wit,  until  the  1st  day 
of  November,  181S,  the  said  J.  T.  did  continue  to  employ 
the  defendant  as  his  banker,  and  deposit  monies  with  him 
as  such  banker;  and  that  the  defendant,  as  such  banker, 
and  by  virtue  of  such  employment,  received  divers  monies 
on  account  of  the  said  J.  T.  and  for  his  use,  amounting 
in  the  whole  tp  1500/.,  &c.  &c.;  and  alleged  as  a  breach, 
that  the  defendant  did  not  render  to  the  plaintiff,  as  ad- 
ministrator, after  the  death  of  the  said  J.  T.,  or  to  J.  T. 
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ID  his  lifedme,  a  just  and  true  account  of  the  monies  so  re*  ^^a*  ^  ^^«i 
ceived  bjr  and  deposited  with  him  as  aforesaid^  or  pay  ^  '  ^ 

the  same  or  the  interest  thereon,  or  any  part  thereof.      Tarbuck 
There  were  also  counts  on  an  account  stated  with  the  in-       Buphak. 
tBstatttj  and  on  an  account  stated  with  the  plaintiff  as  ad* 
nioistrator. 

The  defendant  pleaded — First,  non-assumpsit ;  secondly^ 
to  the  first  and  second  counts,  that,  aftqr  the  making  of 
the  promises  in  those  counts  mentioned,  wd  in  the  life* 
dme  of  the  said  J.  T.,to  wit,  on  the  18th  June,  18^3,  he, 
the  defendant,  did  render  a  true  and  just  account  of  all 
monies  deposited  with,  and  delivered  by  him,  as  in  the 
first  count  mentioned,  and  of  all  monies  due  and  owing 
from  the  defendi^it  to  the  said  J.  T.,  to  one  W.  Pilking- 
ton,  who  waa  then  the  ageqt  of  and  for  the  said  J.  T.  for 
that  purpose  duly  authorized;  and  the  defendant  was 
then  in  arrear  and  indebted  to  J.  T.  on  account  of  the  pro* 
mises  in  the  first  and  second  counts  mentioned,  in  the 
som  of  175/.  14^.  5d.,  and  no  more,  for  principal  and 
interest,  which  sum  the  defendant  then  paid  to  the  said 
W.  P.,  then  being  such  agent  as  aforesaid^  in  satisfaction 
of  the  said  last-mentioned  sum  of  money;  and  the  said 
W.  P.,  so  being  such  agent  and  duly  authorized  as  afore- 
said, received  the  same  from  the  defendant  for  and  on  ac- 
count of  the  said  J.  T. ;  and  that  from  the  time  of  the 
rendering  such  account,  and  paying  the  said  sum  of. 
money,  he,  the  defendant,  never  had  received  any  money 
from  or  on  account  of  the  said  J.  T.,  or  of  the  plaintiff  as 
administrator  as  aforesaid,  nor  had  any  money  been  de- 
posited with  him  on  account  of  the  said  J.  T.  or  of  the 
plaintiff  as  administrator  as  aforesaid.  Thirdly,  the  de- 
fendant pleaded  the  statute  of  limitations  to  the  whole 
declaration. 

To  the  second  plea  the  plaintiff  replied,  alleging  that 
tbe  account  therein  mentioned  was  not  a  true  and  just  ac- 
count; that  the  defendant  was,  at  the  time  of  rendering 

b2 
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E*tk.  mf  Pkas,  it,  in  airear  in  a  larger  sam  than  175^  \4^  5d.,  and  that 

W.  P.  was  not  an  agent  authorized  by  the  pUintiff  to  re- 
ceire  the  money  on  his  behalf:  on  which  bsue  was  joined. 
The  replication  to  the  third  plea  stated,  that  the  causes  of 
action  in  the  first  and  second  counts  mentioned,  first  ac- 
crued to  the  said  J.  T.  in  his  lifetime,  to  wit,  on  the  1st 
January,  182S;  and  that  before  and  at  the  time  of  the  ac- 
cruing of  the  causes  of  action  in  those  counts  mentioned, 
and  of  erery  of  them,  he,  the  said  J.  T.,  was  n<m  compos 
mentis,  and  continued  to  be  so  from  the  time  of  the  ac- 
cruing of  the  said  causes  of  action  until  within  six  years 
next  before  the  commencement  of  this  suit,  to  wit,  untQ 
the  4th  September,  1831,  on  which  day  he  died;  and  that 
he  was  nerer  at  any  time  after  the  accruing  of  the  said 
causes  of  action,  or  either  of  them,  of  sane  memory:  which 
was  denied  by  the  rejoinder: — ^And  as  to  the  third  count, 
the  repUcation  alleged  that  the  cause  of  action  in  that 
count  did  accrue  within  six  years :  on  which  also  issues 
were  joined. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  LiTcrpool 
Assises,  the  following  facts  appeared  in  evidence : — 

The  intestate,  James  Tarbuck,  who  was  a  nail-maker  at 
Prescot,in  Lancashire,  and  possessed  of  some  real  property 
near  that  town,  kept  an  account  with  William  Bispham, 
bAitf  of  the  defendant,  who  carried  on  business  as  a  prirate 
banker  at  Prescot.  The  pass-book  kept  between  them 
was  produced  in  eiidence ;  it  commenced  in  the  year  1806, 
and  was  headed  ''Mr.  James  Tarbuck  in  account  with 
Will'uun  Bispham."  On  the  12th  August,  1819,  the  ac* 
count  shewed  a  balance,  stated  to  Tarbuck*s  credit,  of 
1039/.  I9s.  2tL,  and  was  signed  by  the  defendant,  Thomas 
Bispham,  who,  on  his  fiither  s  death  a  short  time  before, 
had  succeeded  him  in  his  business.  The  entries  in  this 
book  were  continued,  in  the  defiMsdant's  handwriting, 
without  any  fresh  heading,  balances  being  stated  from  time 
to  time,  down  to  the  23rd  June,  1823.    On  that  day  there 
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appeared  a  balance  to  Tarbuck*8  credit  of  175/.  14^.  5c/.,  EjccH.  of  pum, 

IQQg 

and  on  the  opposite  page  a  receipt  was  given  for  that  sum  '  ^ 

m  the  name  of  William  Pilkington,  as  acting  committee  of  Tarbuck 
die  estate  of  James  Tarbuck ;  but  the  defendant's  signa-  bisphaic. 
ture  appeared  nowhere  subsequent  to  the  first  statement 
of  account  in  1816.  It  appeared,  that,  in  the  year  1811, 
James  Tarbuck  became  disordered  in  his  mind,  and  was 
sent  to  a  lunatic  asylum ;  after  remaining  there  a  short 
time,  he  returned  home,  and  continued  free  from  restraint 
for  about  a  year,  when,  being  found  to  be  altogether  in- 
competent to  manage  his  affairs^  he  was  sent  again  to  the 
asylum,  and  remained  there  a  decided  lunatic  until  his 
death  in  1831.  A  commission  of  lunacy  issued  against 
him  shortly  after  his  second  confinement,  under  which  Pil- 
kington  was  appointed  committee  of  his  estate  and  person. 
It  did  not  distinctly  appear  to  whom  the  pass-book  used  to 
be  sent  after  Tarbuck  became  insane.  The  present  action 
was  brought  pursuant  to  an  order  of  the  Court  of  Chan- 
cery, in  a  suit  between  the  different  members  of  the 
lunatic's  family,  in  order  to  ascertain  whether  the  pay- 
ments made  by  the  defendant  were  made  bon&  fide  for  the 
benefit  of  the  lunatic's  estate,  or  by  collusion  with  any 
other  members  of  his  family.  The  learned  Judge  stated 
it  as  his  opinion,  that  the  statute  of  limitations  was  a  bar  to 
the  recovery  of  the  first  balance  of  1039/.  19^.  2c/.,  inas- 
much as  it  was  not  shewn  that  the  lunacy  of  James  Tarbuck 
existed  at  the  time  of  that  settlement  of  accounts ;  and  that 
as  to  the  subsequent  balances,  they  were  causes  of  action 
only  on  the  footing  of  accounts  stated;  but,  in  order  to 
state  an  account,  there  must  be  two  parties  of  sane  mind, 
whereas  Tarbuck  was,  during  all  that  time,  insane.  His 
Lordship  was  therefore  of  opinion,  that  there  was  no  evi- 
dence to  go  to  the  jury  in  support  of  any  of  tiie  causes  of 
action,  and  directed  the  plaintiff  to  be  called  ;  and  on  the 
plaintiff^s  counsel  appearing,  the  jury,  under  the  direction 
of  the  learned  Judge,  found  a  verdict  for  the  defendant. 
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EmK  of  PUasf  Ateherley^  Serjt.,  now  moved  for  a  new  trial,  on  the 
^  ground  of  misdirection.  The  learned  Judge  was  wrong 
Tarbuck  in  ruling  that  the  plaintiff  could  not  reco?er  on  the  ac- 
BispHAic.  count  stated,  under  the  circumstances  proved  at  the  trial. 
There  is  no  authority  to  shew  that  either  a  lunatic  or  an 
in&nt  might  not  himself  sue  for  a  debt  contracted  under 
such  circumstances.  They  stand,  in  this  respect,  in  the 
same  situation ;  each  may  sue  upon  a  contract  made  with 
him  for  his  benefit,  which  yet  might  not  be  binding  con- 
rersely  upon  him.  [Parke ^  B. — The  difficulty  here  is, 
that  there  is  no  aceouni  stated^  but  only  a  balance  in  the 
debtor*s  own  book,  which  was  not,  and  could  not  be, 
stated  to  the  creditor.  AUerson,  B. — In  the  cases  you 
refer  to  there  is  an  actual  contract,  though  one  party  was 
incompetent  in  law  to  make  it].  There  is  an  accounting 
here  by  the  entry  made  in  the  book  which  passes  between 
the  banker  and  the  customer,  or  those  who  represented 
him.  An  account  stated  with  a  married  woman  has  been 
held  sufficient  to  support  an  action  by  her  husband, 
although  it  would  not  be  evidence  in  an  action  against  the 
husband.  Bull.  N.  P.  129 ;  Styari  v.  Rowland  (a). 
[Parke,  B. — That  case  proceeded  on  the  principle  that 
the  wife  may  be  treated  as  the  husband's  agent,  it  being 
an  act  done  on  his  behalf  and  for  his  benefit,  which  may 
be  subsequently  ratified  by  him.  Here  there  is  no  proof 
of  a  communication  of  the  account  to  anybody].  It  might 
equally  be  said  that  it  was  no  account  stated,  if  the  ac^ 
count  were  rendered  to  a  firm  of  which  one  partner  was 
insane ;  and  the  objection  would  not  be  removed  by  treat- 
ing it  as  stated  with  his  agent,  inasmuch  as  there  must  be 
a  person  of  competent  mind  to  appoint  an  agent.  There 
is  no  case  in  which  the  disability  of  a  lunatic  is  treated  as 
differing  in  any  degree  from  that  of  an  infant.  But  for 
the  state  of  mind  of  the  party,  it  is  as  much  an  accounting 
with  him  as  the  entries  in  a  banker's  book  would  be  an 

(a)  1  Show.  215. 
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iccoundDg  with  any  customer.  The  same  objection  of  in-  Exeh.  of  Pkm, 
capacity,  if  it  is  to  arail,  would  apply  to  a  case  where  the 
lunatic  was  actually  presenti  and  appeared  to  go  through 
the  actual  form  of  accounting;  because  it  would  be  a 
mere  mockery.  In  Co.  Litt.  S.  K,  it  is  said,  *'  A  man  of 
non-sane  memory  may,  without  the  consent  of  any  other, 
purchase  lands,  but  he  himself  cannot  waive  it;  but  if  he 
die  in  his  madness,  or  after  his  memory  recover,  without 
agreement  thereto,  his  bar  may  waive  and  disagree  to  the 
estate/'  And  in  Co.  Litt.  166.  a.,  ''If  any  of  the  parce- 
ners be  of  non-sane  memory,  it  sliall  bind  the  parties  them- 
selves, but  not  their  issues,  unless  it  be  equal."  The 
same  broad  ground  of  incapacity  would  equally  apply  to 
the  cases  there  stated.  In  Holi  v.  Ward{a)f  it  was  held 
that  an  infant  might  sue  on  a  contract  of  marriage  with  a 
person  of  full  age.  All  the  analogies  to  be  derived  from 
the  anthorities,  and  all  the  convenience  and  justice  of  the 
ease,  require  that  the  action  should  be  maintainable. 
The  defendant  has  admitted  a  balance  due  to  the  indivi* 
dmalf  the  lunatic,  and  ought  not  to  be  permitted  to  say 
that  he  was  not  in  a  condition  of  mind  to  have  an  account 
stated  with  him. 

But  even  if  the  contract  were  void  or  voidable,  that 
ought  to  have  been  pleaded  under  the  new  rules.  [Parke, 
B. — I  do  not  see  how  the  new  rules  apply  to  the  case ; 
the  question  arises  on  the  replication,  whether  the  party 
was  non  compos  mentis,  as  therein  alleged,  or  not].  It 
arises  also  on  the  general  issue,  whether  there  was  aiiy  ac- 
counting or  not.  [Park^,  B. — The  plaintiff  says  there 
was  an  accounting  in  fact,  but  avoids  it  by  pleading  the 
hmacy ;  but  it  comes  round  to  the  same  question,  whether 
there  was  any  accounting  in  fact  with  the  lunatic].  At  all 
events,  the  plaintiff  is  entitled  to  a  verdict  on  the  first 
issue.  [Alderstm^  B. — The  entry  of  the  verdict  on  that 
issue  may  be  amended  by  application  to  the  learned 
Judge]. 

(a)  2  Stra.  93?. 


8  CASES  IN  THE  EXCHEQUER, 

E*ch,  of  PUoi,  Parke,  B. — If  there  had  been  any  proof  of  an  actual 
'  ^  accounting  with  the  lunatic,  I  should  have  been  disposed 
Tarbuck  to  grant  a  rule,  in  order  to  afford  an  opportunity  for  con- 
BispRAii.  sidering  the  argument  urged  by  my  Brother  Atcherley. 
But  I  think  there  is  no  evidence  of  any  accounting  with 
the  lunatic ;  if  with  anybody,  it  was  with  his  agent  or  one 
of  his  family ;  but  a  lunatic  is  not  competent  to  appoint  an 
agent :  there  is  no  account  stated  with  any  person  who 
can  be  treated  as  the  representative  of  the  lunatic.  But  if 
the  accounting  had  been  with  the  lunatic  himself,  and 
were  proved  only  by  the  entries  in  the  pass-book,  I  have 
great  doubts  whether  it  would  entitle  the  plaintiff. to  re- 
cover :  it  appears  to  amount  to  no  more  than  a  promise  by 
the  defendant  to  pay  the  old  debt;  then  it  could  not  be 
proceeded  upon  as  a  promise,  because  there  was  no  memo- 
randum in  writing  signed  by  the  defendant;  and  if  the 
plaintiff  could  sue  on  it  as  an  account  stated,  the  provi- 
sions of  Lord  Tenterden*s  act  would  be  defeated.  But 
independently  of  that  point,  I  think  the  action  cannot  be 
maintained,  because  the  account,  at  all  events,  was  not 
stated  with  the  lunatic  himself,  or  with  any  person  compe- 
tent to  state  an  account  on  his  part. 

BoLLAND,  B. — I  am  of  the  same  opinion.  The  case  of 
Styart  v.  Rowland  does  not  govern  the  present.  The 
evidence  there  was  of  an  accounting  with  the  wife,  which 
the  husband  afterwards  recognised  and  sued  upon.  That 
is  not  the  present  case.  I  have  looked  in  vain  here  for 
any  evidence  of  an  actual  accounting  with  the  lunatic ; 
there  is  no  proof  of  any  communication  whatever  to  him  in 
his  lifetime:  all  that  appears  is,  that,  after  his  death,  the 
book  is  found  and  sued  on  by  his  representative. 

Alderson,  B.,  and  Gurnby,  B.,  concurred. 

Rule  refused. 


• 
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Ezeh.  of  Pleat, 
1B36. 


Vernon  v.  Shipton. 

J.  ROVER  for  100  boxes  of  tin  plates. — Pleas,  first,  not  in  troTer,  since 
guilty;  secondly,  that  the  plaintiff  was  not,  at  the  time  in  uie  plaintiff  is 
the  declaration  mentioned,  nor  from  thence  at  any  time  be*  "fj^cf  on  the 
ibre  or  at  the  time  of  the  commencement  of  the  suit,  was,  p^  of  not 
possessed  of  the  said  goods  and  chattels,  or  any  part  there-  trial  a'oonTer- 
of,  as  in  the  declaration  alleged;  on  which  issues  were  be pro'^ed, ai- 
joined.  At  the  trial  before  Paiiesan,  J.,  at  the  last  Stafford  *<>"8^  »^  '«P- 

'       ,  ^  ,         '  ,      pear  from  the 

Assizes,  it  appeared  that  the  plaintiff,  a  manufacturer  of  tin  evidence,  that, 
plates  at  Birmingham,  sold  to  a  Mr.  Saunders,  in  June,1835,  such  oonvenion, 
1500  boxes  of  them,  to  be  consigned  to  him  at  Liverpool,  *^*i|^^ 
for  sale  there.     A  portion  of  them  were  brought  by  the  property  in  the 

KOOds* 

defendant,  a  canal  carrier,  and  were  lying  at  his  wharf  in      where  a 
Liverpool,  to  the  order  of  Saunders.     They  proved  to  be  J^terJoods**^ 
bad,  and  Saunders  complaininfir  to  the  plaintiff  of  their  were  lying  at  a 

*^  ®  '^  .  wharf,  gave  the 

quality,  the  plaintiff  agreed  to  take  back  those  which  re-  wharSnger  an 

mained  unsold,  which,  amounted  to  76  boxes.     Saunders  them  to  A?,  but 

accordingly,    on    the  10th  July,  sent  the  defendant  an  ■ftf'wwds,  with 

order  to  deliver  them  to  the  plaintiff.    He  had  previously  rence,  gare 

engaged  to  supply  500  boxes  to  one  Hargreaves,  and  hav-  der  to  deliver 

ing  communicated  this  to  the  plaintiff,  the  latter  proposed  ^hiTh^he^did  — 

that  the  76  boxes  should  go  to  Hargreaves  in  part  perform-  Heid^m  an  ac- 

®  ^  '^        '^  tionoftroTer 

ance  of  that   engagement.     On  the  SOth  July,  Saunders  by  A.,  against 

accordingly  sent  an  order  to  the  defendant  to  deliver  the  that^rdefen-' 

76  boxes  to  Hargreaves,  which  was  done.     The  price  to  ^*"i\™|***'if  e 

be  paid  for  them  by  Hargreaves  to  Saunders  was  1 1 5/.  13^.,  such  transfer  to 

of  which  he  paid  him  80£,  retaining  the  balance  until  the  that  the  plaintiff 

falfilroent  of  Saunders'  contract  for  the  delivery  of  the  Idof Uiegoodl' 

rest  of  the  500  boxes.     Of  this  80/.  Saunders  paid  the  ■?  ^'^  ?»*«  ^«" 

■■  claration  men- 

plaintiff  50/.     Some  disputes  subsequently  arising  in  the  tioned. 

settlement  of  accounts  between  Saunders  and  the  plaintiff, 
the  latter  placed  the  50/.  to  the  credit  of  his  general  ac- 
count, and  called  on  the  defendant  to  deliver  the  boxes  to 
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Exch,  of  Pleat,  him  pursuant  to  the  first  delivery  order;  and  brought  this 
-     action  for  their  non-delivery. 
Vernon  On  this  evidence,  it  was  objected  for  the  defendant, 

Shipton.  first,  that  no  conversion  of  the  plaintiff's  goods  was  proved ; 
and  secondly,  that  the  plaintiff  was  not  possessed  of  the 
goods  at  the  time  of  the  alleged  conversion ;  and  that  the 
defendant  was  therefore  entitled  to  a  verdict  on  both  is^ 
sues.  On  the  other  hand,  it  was  contended  for  the  plain- 
tiff, that  the  evidence  of  the  subsequent  transfer  to  Har- 
greaves  was  not  admissible  on  either  of  the  issues.  The 
learned  Judge  was  of  opinion  that  it  was  admissible  under 
the  second  issue;  and,  under  his  direction,  a  verdict  was 
found  for  the  plaintiff  on  the  first  issue,  and  for  the  de- 
fendant on  the  second;  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  on  the  general  issue,  and 
for  the  plaintiff  to  move  to  enter  a  verdict  on  the  second 
plea  for  the  sum  of  65/.  I3#. 

Erie  now  moved  accordingly  for  the  plaintiff. — ^The  trans* 
fer  to  Hargreaves,  by  the  plaintiff's  authority,  amounted 
nearly  to  the  same  thing  as  a  licence,  and  ought,  under 
the  new  rules,  to  have  been  specially  pleaded,  in  order  to 
entitle  the  defendant  to  give  evidence  of  it.  [Parke,  B. 
— If  Saunders  sold  to  Hargreaves  with  the  plaintiff's  con- 
currence, the  plaintiff  was  not  possessed  at  the  time  of  the 
conversion;  he  had  at  that  time  parted  with  the  property  in 
the  goods,  by  agreeing  that  Saunders  should  transfer  them  as 
his  own  to  another  person].  The  spirit  of  the  new  rules  re^ 
quires  that  each  party  should  have  notice  in  express  terms 
what  defence  the  other  party  relies  on.  This  evidence 
did  not  establish  an  absolute  parting  with  the  property  by 
the  plaintiff,  but  only  an  authority  from  him  to  Saunders 
to  transfer  them  to  Hargreaves,  which  ought  to  have  been 
made  the  subject  of  a  special  plea. 

Lord  Abinger,  C.  B. — The  plaintiff's  possession,  in 


R.  V.  Richards  also  moved,  pursuant  to  the  leave  re- 
tenred,  to  enter  a  ?erdict  for  the  defendant  on  the  first 
issue.  The  goods  ha?ing  ceased  to  be  the  plaintiff's  at 
the  time  of  the  delivery  of  them  to  Hargreaves,  it  cannot 
be  said  that  the  defendant  by  that  delivery  converted  the 
plainiiff*s  property.  He  is  entitled^  therefore,  even  on 
the  plea  of  not  guilty,  to  a  verdict.  [^Parke^  B. — 
That  plea  admits  the  property  of  the  plaintiff,  and 
denies  the  conversion  only.  It  has  been  held  that  a 
sale  by  a  partner  is  primd  facie  a  conversion  as  against 
the  other  partners,  and  that  his  interest  in  the  goods  as 
partner  must  be  pleaded].  But  it  is  necessary  for  the 
phuntiff  to  launch  his  case  by  proving  some  property  in 
himself.  [Parke,  B. — ^Not  on  this  plea].  For  what  then 
is  he  to  recover?  It  is  necessary  to  know  what  goods  he 
.  claims  in  order  to  enable  the  jury  to  assess  the  damages. 
[Parte,  B. — The  defendant  may  obtain  a  particular,  if  he 
has  any  difficulty  in  knowing  what  goods  are  claimed]. 
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the  hands  of  the  wharfinger,  was  merely  constructive ;  ^^ «/  ^'m'* 
when  the  goods  were  transferred  by  the  delivery  order,  - 

with  his  concurrence,  to  a  third  party,  that  constructive       Vernon 
possession  was  at  an  end.  Sbipton. 

Parke,  B. — It  amounts  to  this ;  Saunders  sajrs,  now  I 
have  found  a  customer  I  will  take  the  goods;  the  plaintiff 
accedes  to  that ;  then  they  became  Saunders's  property. 

Aldbrson,  B.— If  the  party  had  been  directed  to  take 
the  boxes  away  for  the  plaintiff's  use,  that  would  have 
been  a  licence,  which  must  have  been  pleaded  as  such ;  in 
that  case  there  would  be  no  change  of  the  possessory 
right;  here  there  is  an  actual  agreement  that  they  shall  be 
transferred  to  a  third  party. 

Rule  refused. 


12  CASES  IN  THE  LXClll  QUiiR^ 

Exch.  of  Plea*,  The  defendant  is  entitled  to  consider  the  case  without  rc- 
«^  ^  '  V  ferencc  to  the  practice  of  the  Courts  and  as  if  it  were  be- 
Vernon  fore  a  Court  of  error  on  a  bill  of  exceptions,  upon  the 
Shifion.  evidence  given  at  the  trial.  The  evidence  of  the  demand 
and  refusal  of  tin  plates  was  not  evidence  of  a  demand  and 
refusal  of  tin  plates  of  the  plaintiff,  and  therefore  no  proof 
of  a  conversion.  [Alderson,  B. — ^Your  objection  would 
apply  to  every  case  of  a  general  count].  Unless  the  pro- 
perty be  so  far  identified  as  it  would  be  in  detinue,  it  is 
impossible  to  say  what  property  is  to  be  recovered ;  and, 
if  so,  how  can  it  be  said  to  be  the  plaintiff's  property  ? 
[Alderson,  B. — Suppose  the  plea  of  not  guilty  to  be  ex- 
panded into  what,  under  the  new  rules,  it  really  means, — 
''  I  admit  the  goods  belonged  to  the  plaintiff,  but  deny 
that  I  converted  them  to  my  own  use,** — has  not  the 
plaintiff  disproved  that  plea  ?]  The  difficulty  still  re- 
mains, how  the  jury  are  to  assess  the  damages.  [Parke, 
B. — It  would  be  taken  for  granted  the  defendant  did  not 
dispute  the  property  in  the  goods  at  the  time  of  the  con- 
version; then  a  conversion  being  proved,  the  verdict 
would  be  for  the  value  of  the  goods  at  that  time].  The 
demand  and  refusal  were  not  under  the  circumstances  any 
evidence  of  a  conversion.  The  primd  facie  inference 
arising  from  them  is  removed  by  the  fact,  that  the  pre- 
.vious  delivery  to  Hargreaves  was  by  the  express  direc-^ 
tion  of  the  plaintiff  himself,  and  was  in  eflect  a  delivery 
to  his  agent* 

Parke,  B. — I  have  no  doubt  that  this  was  a  primd 
facie  conversion,  within  the  meaning  of  the  new  rules, 
which  required  to  be  confessed  and  avoided.  It  was  a 
delivery  of  the  plaintiff's  goods  to  a  third  person  to  be  his 
own  for  the  future.  If  the  defendant  sets  up  that  this 
was  a  delivery  by  the  authority  or  with  the  concurrence 
of  the  plaintiff,  that  must  be  specially  pleaded. 
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Aldbrson.  B. — ^This  was  the  case  of  an  actual  conver-  E*eh.  rf  prgoi, 

|QQ/J 

sion.     Now,  the  case  of  Siancliffe  v.  HarduAck  (a)  esta« 


blished,  so  far  as  the  authority  of  this  Court  could  esta- 
blish \ty  the  proposition,  that,  if  there  be  a  conversion  in 
facty  any  defence  which  goes  to  shew  that  it  was  not  a 
wrongful  conversion  must  be  specially  pleaded.  The  case 
of  a  conversion  by  demand  and  refusal  only  is  still  open  to 
argument,  as  to  the  efTect  of  the  plea  of  not  guilty.  Here 
there  was  an  actual  conversion;  if  that  was  by  the  plain- 
tiflTs  authority,  it  ought  to  be  so  pleaded. 


Vernon 

V. 

Shipton. 


Gurnet,  B.,  concurred. 


Rule  refused. 


(a)2G.  M.&R.  1. 


Elliott  and  Others  9.  Martin. 

Debt  on  bond. — ^The  bond  was  set  out  on  oyer,  and  In  an  agreement 
recited  that  the  defendant,  by  a  contract  or  agreement  in  ^ndlTnt  con.  ^ 
writing,  bearing  even  date  therewith,  had  contracted  with  ^^^^.'^f  a* 
the  plaintiffs,  on  behalf  of  themselves  and  the  other  Guar-  union  to  supply 

bread  for  the 
use  of  the  poor, 
he  covenanted  to  supply  at  a  certain  price  loaves  of  a  certain  weight,  and  the  guardians  agreed  to 
pay  for  every  quantity  of  the  loaves  supplied  according  to  the  contract,  of  which  a  bill  ofparticu- 
Isn  should  be  sent  with  the  articles  at  the  time  of  this  delivery,  or  within  a  month  afterwards : 
provided,  that  if  the  articles  should  not  be  of  the  quality  contracted  for,  or  should  be  deficient  in 
weight,  or  should  be  delivered  without  a  bill  of  particulars,  the  guardians  should  be  at  liberty  to 
return  them,  and  purchase  others,  charging  the  defendant  with  the  expense  and  difference  of 
price.  In  debt  on  bond  given  for  the  due  performance  of  this  contract,  the  breaches  assigned  were, 
first,  that  the  defendant  delivered  loaves  deficient  in  weight,  as  and  for  loaves  of  a  particular 
weight;  the  issue  on  which  was,  that  the  defendant  delivered  them  as  being  of  the  weight  stated: — 
Koondly,  that  he  did  not  deliver  a  bill  of  particulars  with  such  loaves,  whereupon  the  board  of 
guardians  returned  them,  and  purchased  a  fresh  supply  in  their  place,  and  thereby  incurred  ex- 
penses, which  the  defendant  did  not  make  good.  To  this  breach  the  defendant  pleaded,  that  the 
delivery  of  a  bill  with  the  loaves  had  been  dispensed  with  by  the  agent  of  the  board  duly  autho- 
rised, on  which  allegation  issue  was  taken.  It  appeared  that  the  defendant  brought  a  quantity  of 
loaves  to  the  door  of  the  workhouse  in  a  cart,  and  the  relieving  officer  desired  to  weigh  such  of 
them  as  the  defendant  would  bring  out  for  that  purpose.  Some  of  the  loaves  were  accordingly 
tsken  into  the  premises  and  weighed,  and  being  found  deficient  in  weight,  the  guardians  refused 
to  receive  any  of  the  loaves,  and  they  were  replaced  in  the  cart,  and  all  taken  back  by  the  defen- 
dant : — Held,  that  this  was  a  sufficient  delivery  to  satisfy  the  terms  of  the  first  issue. 

Held,  secondly,  that  the  latter  breach  was  well  assigned,  and  the  issue  thereon  (being  found 
finr  the  plaintiffs)  material;  the  guardians  having  by  the  contract  the  option  of  returning  the 
bread,  unless  a  bill  of  particulars  were  sent  with  it,  or  of  dispensing  with  that,  and  suing  the  de- 
fendant unless  he  sent  a  bill  trithin  a  monih. 


14  CASES    IN   THE   EXCHEQUER, 

£gch,  of  PUas,  dians  of  the  Towcester  Union,  in  the  county  of  Northamp- 

ton»  to  serve,  supply,  and  deliver  at  each  pariah  and  place 
in  the  Towcester  district  of  the  ssid  Union,  from  the  date 
of  such  contract  to  the  S5th  day  of  March  next  ensuing, 
(determinable  nevertheless  as  in  the  said  contract  mention- 
ed), such  quantity  of  good  seconds  bread  and  good  seconds 
flour  as  should  be  required  for  the  use  of  the  poor  therein, 
of  such  quality,  at  such  times,  and  after  the  rate  and 
prices  And  subject  to  such  terms,  &c,  as  in  the  said  con* 
tract  were  particularly  mentioned.  The  condition  was 
then  stated  to  be,  that  the  defendant  should  perform, 
fulfil,  and  keep  all  and  every  the  covenants,  clauses,  terms, 
and  stipulations  in  the  said  contract  contained,  on  his  part 
to  be  performed,  &c.  The  plea  then  set  out  the  contract 
in  hasc  verba.  After  reciting  the  order  of  the  Poor  Law 
Commissioners  for  the  formation  of  the  Union,  the  elec- 
tion of  the  Board  of  Guardians,  their  advertisement  for 
the  supply  of  bread  and  flour,  and  that  the  defendant  had 
sent  in  a  tender  for  supplying  the  poor  of  the  Towcester 
district  of  the  Union,  which  was  approved  and  accepted, 
the  contract  contained  the  following  stipulations  on  the 
part  of  the  defendant: — That  he  should  thenceforth,  until 
the  25th  day  of  March  next,  serve,  supply,  and  deliver,  or 
cause  to  be  delivered,  at  each  and  every  parish  and  place 
within  the  said  Towcester  district,  at  such  times  and  in 
such  manner  as  the  said  Board  of  Guardians,  or  any  per- 
son or  persons  duly  authorized  by  them,  should  from  time 
to  time  direct,  such  quantities  of  good  seconds  bread  and 
good  seconds  flour  as  should  be  required  by  the  Board  for 
the  use  of  the  poor  therein,  at  and  after  the  rates  or  prices 
following,  viz.  4f^d.  per  full  quartern  loaf,  standard  weight, 
of  good  seconds,  and  1«.  5d.  per  stone  of  ]41bs.  of  good 
seconds  wheaten  flour.  And  the  phiintiffs,  on  behalf  of 
themselves  and  the  other  guardians,  did  thereby  agree, 
that  in  case  the  defendant  should  well  and  truly  serve, 
supply,  and  deliver  the  articles  aforesaid,  upon  the  terms 
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and  in  numner  afcnresaidy  according  to  his  said  agreement,  EmcH.  of  PUat, 
they,  or  the  Board  of  Guardians  for  the  time  beings  would 
pay  or  cause  to  be  paid  to  the  defendant,  at  and  after  the 
rites  and  prices  aforesaid,  during  the  said  term,  for  every 
quantity  of  the  said  articles  so  to  be  ordered,  served,  ftc, 
aad  of  which  a  bill  qfpariiadars  should  be  seni  toiih  such 
ariieleM  at  the  time  of  the  delivery  thereof,  or  within  one 
aUendar  numth/romsmeh  delivery  :  Provided  always,  and 
it  was  thereby  expressly  agreed,  that,  in  case  such  articles 
should  not  be  duly  served,  &e»,  by  the  defendant,  when 
and  as  required  by  the  Board,  or  by  such  person  as  should 
be  duly  authoriaed  by  them,  and  when  delivered  should 
not  in  every  respect  be  of  the  quality  and  sort  contracted 
&r,  or  should  be  deficient  in  the  weight  stated  and  charged 
for  in  smch  bill  of  particulars  with  such  articles,  or  if  the 
sane  should  be  delivered  wUhomt  such  bill  of  particulars, 
they  tbe  said  Board,  or  the  person  or  persons  so  authorised 
by  them,  should  be  at  liberty  to  return  the  same  at  the 
expense  of  the  defendant,  or  give  notice  for  the  same  to 
be  sent  ior  and  fetched  away  by  him;  and  that,  in  every 
such  case,  it  should  be  lawful  for  the  Board,  &c.  to  pur- 
chase a  fresh  supply,  or  employ  any  other  person  or  per- 
sons to  serve  and  supply  the  said  district  with  bread  and 
flour  during  the  period  of  the  contract,  in  the  place  of  the 
defendant ;  and  that  in  such  case  the  defendant  should 
bear  and  make  good  all  costs,  charges,  and  expenses  of 
such  additional  supply,  over  and  above  the  prices  at  which 
the  same  were  contracted  to  be  supplied  and  delirered  by 
him,  &C.  See.     And  that,  notwithstanding  such  agreement 
for  making  good  the  articles  not  supplied  and  delivered 
according  to  the  contract,  it  should  be  lawful  for  tbe  Board 
to  put  in  suit  the  bond  of  even  date  therewith  against  the 
defendant  and   his  sureties,   &c.     The  defendant   then 
pleaded  performance  generally. 

The  replication  assigned  the  following  breaches :  First, 
that,  after  the  making  of  the  contract,  and  while  the  same 


16  CASES  IN  THE  EXCHEQUER, 

Exefu  of  PUat,  was  in  full  force  and  effect,  to  wit,  on  the  14th  October, 

1835,  the  defendant  was  required  and  directed  by  one 
S.  Daniel,  then  being  duly  authorized  in  that  behalf  by  the 
said  Board  of  Guardians,  to  supply  and  deliver  264  loaves 
of  good  seconds  bread  of  a  certain  weight,  to  wit,  each  of 
the  weight  of  4lbs.,  at  Towcester,  on  the  15th  October; 
but  that  he  did  not  nor  would  supply  or  deliver  bread  of 
the  weight  aforesaid,  pursuant  to  such  direction,  but  deli- 
vered loaves  deficient  in  the  said  weight,  to  wit,  to  the 
amount  of  4  oz.  in  each  loaf.  Secondly,  that,  on  the  22nd 
October,  1835,  the  defendant  supplied  and  delivered  at 
Towcester  divers,  to  wit,  500  other  loaves  of  bread,  which 
he  had  been  required  by  and  on  behalf  of  the  Board  to 
supply  and  deliver,  as  and  for  good  seconds  bread,  and  as 
being  of  a  certain  weight,  to  wit>  each  of  the  weight  of 
41  bs.,  but  did  not  deliver  with  them  a  bill  of  particulars, 
whereupon  the  Board  returned  them,  and  purchased  a 
fresh  supply  in  their  place,  and  by  reason  thereof  incurred 
expenses  to  the  amount  ofSL,  which  the  defendant,  though 
required,  did  not  bear  and  make  good.  The  third  breach 
was  for  a  second  delivery  of  loaves  under  weight  on  the 
SOth  October,  in  the  same  terms  as  the  first. 

The  defendant  rejoined  to  the  first  breach,  that,  when 
the  bread  therein  mentioned  was  supplied  and  delivered, 
the  contract  was  not  in  full  force  and  effect ;  to  the  second, 
that,  before  the  delivery  of  the  bread  therein  mentioned, 
one  J.  B.  M.,  who  was  duly  authorized  by  the  defendant 
in  that  behalf,  was  ready  and  willing,  and  then  offered  to 
the  said  S.  D.  to  make  out  and  deliver  to  him  a  bill  of 
particulars  of  the  said  bread,  if  he  required  him  to  do  so ; 
but  that  the  said  S.D.  being  duly  authorized  by  the  Board 
in  that  behalf,  did  not  require  the  said  J.  B.  M.  to  make  out 
and  deliver  a  billof  particulars,  and  informed  him  that  he  did 
not  require  him  to  deliver  it  with  the  said  bread.  The  re- 
joinder to  the  third  breach  was,  that  he,  the  defendant, 
did  not  deliver  the  bread  therein  mentioned,  as  being  of 
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the  weight  of  41b8.  each  loaf.    The  surrejoinder  took  issue  ^ch,  of  PUat, 
DO  the  rejoinder  to  the  first  and  third  breaches ;  and,  as 
to  the  second,  denied  that  S.  D.  informed  the  said  J.  B. 
M.  that  it  was  not  necessary  to  deliver  a  bill  of  parti- 
culars ;  on  which  also  issue  was  joined. 

At  the  trial,  before  Bolland,  B.,  at  the  last  Northamp- 
ton Assizes,  it  appeared  that  the  defendant's  contract, 
though  dated  on  the  15th  October,  1835,  was  not  signed 
by  him  until  the  SOth.   On  the  former  day  he  supplied  136 
loaves,  which  were  distributed  to  the  poor,  who  brought 
them   back,    complaining   of  their   quaUty.     They  Here 
thereupon  weighed,  and  found  to  be  deficient  in  weight 
to  an  average  amount  of  4  oz.  each  loaf.     The  defendant 
attended  a  meeting  of  the  Board  the  next  day,  and  ad- 
mitted the  deficiency,  but  said  it  was  owing  to  a  mistake 
of  his  foreman,  and   that,  if  they  ever  found  the  bread 
short  of  weight  again,  he  would   |iay  any  fine  they  might 
lefy  on  him.      On  the  22nd,  the  defendant's  son  brought 
about  300  loaves  in  a  cart  to  the  workhouse  door.  Daniel, 
the  relieving  officer,  offered  to  weigh  any  of  them  that  he 
would  bring  out  of  the  cart  to  be  weighed.     He  brought 
out  accordingly  a  number  of  4  lb.  loaves,  which,  on  being 
weighed  in  the  presence  of  some  of  the  guardians,  were 
ail  found   deficient  in  weight,   the  deficiency  averaging 
about  2  oz.  each.    The  defendant's  son  offered  to  make  up 
the  deficiency  from  tiie  loaves  remaining  in  his  cart,  but  this 
the  guardians  refused,  and  also  refused  to  receive  any  of 
the  bread,  the  whole  of  which  was  accordingly  carried 
iway  again  by  him.     No  bill  of  particulars  was  delivered 
vith  any   of  the   bread ;    but   there   was   contradictory 
evidence  as  to  whether  Daniel  had  dispensed  with  the  de- 
livery of  it.     It  was  objected  for  the  defendant,  that,  as 
to  the  delivery  of  the  15th,  which  was  before  the  contract 
vas  executed,  the  defendant  could   not  be  held  liable 
(which  was  conceded) ;  and  that  there  was  no  delivery  of 
uiy  bread  on  the  SSnd,  such  as  to  satisfy  the  terms  of  the 
vou  lU  c  M.  w. 


18  CASES  IN  THE  EXCHEQUER, 

B*eh.  tf  Pleat,  isgue  joined  as  to  the  third  breach.     The  learned  Jndge 

*-  ruled  that  there  was  a  sufficient  delivery  on  the  SSnd,  and 

Elliott      left  it  to  the  jury,  on  the  second  issue,  to  say  whether 

mm 

Martin.  tlie  delivery  of  a  bill  of  particulars  was  or  was  not  dis- 
pensed with  ;  and  the  jury  found  a  verdict  for  the  plain- 
tiffs on  the  second  and  third  issues,  and  for  the  defendant 
on  the  first. 

Adams,  Serjt.,  now  moved  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  for  judgment  non 
obstante  veredicto  on  the  second  issue. — There  was  no 
delivery  on  the  second  occasion,  within  the  terms  of  this 
issue.  It  is  clear  there  was  no  delivery  to  any  of  the  poor; 
and  though  some  of  the  loaves  were  taken  from  the  cart, 
it  was  merely  for  the  purpose  of  being  weighed,  a  doubt 
having  been  suggested  as  to  their  weight  while  they  were 
yet  in  the  cart.  They  were  never  out  of  the  control  of 
the  party  who  was  to  deliver.  IGumejff  B. — If  they 
had  been  weight,  they  would  have  been  at  once  de- 
livered out  to  the  poor.  They  were  delivered  for  41b. 
loaves.  Alderson,  B. — The  breach  is,  that  though  you 
did  deliver  certain  loaves  as  of  41b.  weight,  the  loaves 
you  delivered  were  short  of  that  weight.  Your  de- 
nial is,  not  that  you  delivered  them,  but  that  you 
delivered  them  as  of  41b.  weight.  Is  not  the  bringing 
them  to  the  door  as  41b.  loaves  a  delivery  as  of  that 
weight  ?]  It  is  no  delivery  at  all.  The  defendant's  agent 
himself  selects  tiie  loaves  to  be  sent  in  to  be  weighed. 
[Parke,  B. — I  am  very  much  disposed  to  think,  with  my 
brother  Alderson,  that  the  delivery  itself  is  not  in  issue, 
but  that  a  delivery  is  admitted  ;  and  all  that  is  in  issue  is, 
whether  the  defendant  delivered  them  with  a  representa- 
tion of  them  as  being  of  full  weight.  Certainly  there 
was  a  sufficient  delivery  to  prove  the  issue.] 

Then,  the  defendant  is  entitled  to  judgment  on  the 
second  issue,  notwithstanding  the  verdict.     The  breach 
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does  not  allege  that  be  did  not  deliver  a  bill  of  particulars  ^'(^a-  ef  ^^<u> 

-  1836. 

with  the  bread,  or  within  a  month  afterwards,  but  only  ^ 

that  he  did  not  deliver  it  at  the  time.     Then  the  plea       Elliott 

Mm 

affirms  that  the  delivery  of  it  at  the  time  was  dispensed       Martin. 
with.     But,  under  the  contract,  it  was  sufficient  if  he  de- 
livered it  within  a  month  afterwards.     The  issue,  there- 
fore^ found  for  the  plaintiff  was  an  immaterial  one. 

Pa&kb,  B. — The  agreement  contains  a  distinct  clause, 
that  unless  a  biU  of  particulars  is  delivered  at  the  time, 
the  guardians  may  return  the  bread,  and  purchase  a  fresh 
supply.  The  mention  of  a  delivery  within  a  month  occurs 
only  in  the  clause  where  the  guardians  stipulate  to  pay. 
To  secure  a  supply  of  good  articles,  they  have  a  right,  un- 
less  a  bill  be  sent  with  the  articles,  to  send  them  back 
and  order  others,  and  charge  the  defendant  with  the  ex- 
pense. If  they  do  not  insist  on  that,  then  he  cannot  in- 
ast  on  payment  unless  he  sends  a  bill,  either  with  the 
articles,  or  within  a  month  afterwards.  They  may  sue 
him  for  not  delivering  it  within  a  month,  if  they  please,  or 
they  may  insist  on  his  deliveringit  with  the  goods,  and  return 
them  if  he  does  not.  The  issue,  therefore,  was  material, 
and  the  breach  perfectly  well  assigned.  I  will  not  say 
whether  it  would  not  have  been  immaterial  if  found  for 
you,  because  there  could  be  no  dispensation  with  the 
contract  except  by  an  instrument  under  seal. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


c2 
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Bxeh,  of  Pleatf 
1836. 

^  GOLDSHEDE  V,  CoTTRELL. 

To  a  dedara-  ASSUMPSIT  On  a  promissory  note  for  4^/.,  dated  4th 
Sonec^againsi"  August,  1835^  made  by  the  defendant^  payable  to  his 
the  maker  of  a  ^y^r^  order,  at  two  months*  date,  and  indorsed  by  him  to 

promissory  note  ... 

for  4202.,  the  the  plaintiff;  with  a  count  on  an  account  stated.  Plea  to 
pleaded,  that,  ^'^^  ^^st  Count,  that,  after  the  making  of  the  promise  and 
after  it  became    undertaking  in  that  count  mentioned,  and  after  the  note 

dae,  ne  gave  ^ 

the  plaintiff,       therein  mentioned  was  mature  and  due  and  payable,  and 

and  the  plain- 
tiff received        before  the  commencement  of  this  suit,  to  wit,  on  the  20th 

wiuo^f  «-''''  April,  1836,  the  defendant,  at  the  request  of  the  plaintiff, 
change for2 10/.  g^yg  ^q  j|im,  the  plaintiff,  and  the  plaintiff  then  received 
lip  the  note,  from  the  defendant,  two  bills  of  exchange  of  the  value  of 
thereof:  that  2101.  cach,  io  take  up  the  said  note  in  the  first  count  men- 
the  defendant     ^ioned,  for  420/.,  then  over  due,  and  in  lieu  thereof:  and 

was  a  party  to  '  '  •' 

the  bills,  and      the  defendant  saith,  that  he  is  a  party  to  the  said  two 

liable  thereon 

to  the  plaintiff,  notes  of  SIO/.  each,  and  liable  thereon  to  pay  to  the  plain- 
were^ot  duJ  tiff  or  his  Order  the  said  two  several  sums  of  210/.  on  each 
and  were  out-    ^f  ^|j^  ^^lxA  two  bills  then  delivered  by  the  defendant  to 

standing  m  the 

plaintiff's  the  plaintiff  to  take  up  the  said  note  of  420/.,  according  to 

defendant  gave   the  tenor  and  effect  of  the  said  two  bills  of  exchange,  &c. ; 

signed  by  the     and  are  outstandiuff  in  the  plaintiff's  hands.    Veritication. 

plaintiff,  suting   ^,  .  , 

that  the  de-       Plea  to  the  second  count,  non  assumpsit. 

S^nWm  mo        Replication  to  the  first  plea,  that  the  defendant  did  not 

bills  for  210^      g\y^  to  him  the  plaintiff  the  bills  of  exchange,  or  either  of 

each,  to  take  up  ®  .  /.        i 

the  note  for  them^  in  the  plea  mentioned,  for  the  purpose  therein  men- 
appea'red°that  tioucd,  and  upon  the  terms  therein  alleged,  in  manner  and 
one  of  the  bUls   form,  &c. ;  and  that  one  of  the  same  was  due  and  unpaid 

was  overdue  '  '  ■ 

and  unpaid  at    at  the  time  of  the  commencement  of  tliis  suit :  on  which 

the  commence-    .  -    •      ji 

ment  of  the      issue  was  joined. 

action : — Held^ 

that  it  was  a 

question  for  the  jury  whether  the  bills  were  given  in  lieu  of  and  satisfaction  for  the  note,  or  only 

to  gain  time  for  payment;  if  the  former,  it  was  a  defence  to  the  action,  although  the  defendant 

did  not  prove  the  latter  allegation  of  the  plea ;  if  the  latter,  it  was  no  defence,  unless  be  proved 

that  both  the  bills  were  outstanding  at  the  commencement  of  the  action. 
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At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  last  J^'ch,  of  PUat, 
Surrey  Assizes,  the  plaintiff  having  proved  the  making  and  ^•'  ^ 

indorsement  of  the  prombsory  note  stated  in  the  declara-  Goldshedb 
tion,  the  defendant  gave  in  evidence  the  following  memo-  cottrbll. 
randum,  signed  by  the  plaintiff: — 

"  April  20th,  1836. 

''  Charles  Herbert  Cottrell,  Esq.  [the  defendant]  has 
given  me  two  bills  for  2101.  each,  to  take  up  a  bill  for  420/., 
overdue.  "  B.  Goldshedb." 

The  defendant  had  not,  however,  obtained  possession 
of  the  420/.  note. 

On  the  part  of  the  plaintiff,  it  was  proved  also  tiiat 
one  of  these  bills  was  overdue  and  unpaid  when  the 
action  was  commenced,  the  other  being  at  that  time  yet 
running.  It  was  contended  for  the  defendant,  that  the 
plaintiff's  right  to  sue  upon  the  note  for  4S0L  was  extin- 
guished by  the  giving  of  the  bills,  or  at  least  suspended 
until  both  of  them  had  arrived  at  maturity,  and  were  dis- 
honoured ;  and  that,  at  all  events;,  he  was  entitled  to  reco- 
ver only  to  the  amount  of  the  210/.  bill  proved  to  be  over- 
due and  unpaid.  The  learned  Chief  Baron,  however,  was 
of  opinion,  that,  on  these  pleadings  and  facts,  the  plaintiff 
was  entitled  to  recover  the  whole  amount  of  the  original 
note  and  interest,  and  a  verdict  was  taken  for  the  plaintiff 
for  443/.  145.  6e/.,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdict  by  the 
sum  of  210/. 

Thesiger  now  moved  accordingly. — The  memorandum 
given  in  evidence  by  the  defendant  proved  the  allegation 
in  the  plea,  that  the  bills  were  given  to  take  up  the  note, 
and  in  lieu  of  it.  Then  the  fact,  that  one  of  the  notes 
was  overdue  and  unpaid  was  not  sufficient  to  remit  the 
plaintiff  to  his  original  contract,  and  entitle  him  to  sue 
on  the  420/.  note,  retaining  the  210/.  bill  which  was  still 
running.     He  ought  either  to  have  sued  on  the  210/.  bill 
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^^\^S^!^^'  which  was  due,  or  to  have  abandoned  the  second  contract 
^— ^y^— ^  altogether,  returned  the  bill  which  was  still  running,  and 
GoLDsiiisDE  jjjg^  j^g  might  have  been  entitled  to  sue  on  the  original 
CoTTRELL.  contract.  [^Parke^  B. — What  is  the  meaning  o(  taking  up 
a  bill?^  Is  it  not  the  party's  coming  with  monej  or  some 
other  security  in  his  hands,  and  taking  away  the  bill  in- 
stead of  it  ?]  The  substance  of  the  issue  is,  that  the  bills 
were  given  in  lieu  of  and  substitution  for  the  note.  [Parke, 
B. — The  whole  turns  on  the  meaning  of  the  expression 
'^  to  take  up  ;*'  if  they  were  given  in  lieu  of  the  note,  the 
original  contract  would  revive  when  they  were  dishonour- 
ed. Lord  Abinger,  C.  B. — It  would  seem  from  your  state- 
ment, that  1  ought  to  have  left  it  to  the  jury  to  say  with 
what  intention  the  bills  were  given.]  The  plaintiff  insisted, 
that,  as  soon  as  it  appeared  that  one  of  the  bills  was  over- 
due and  unpaid^  he  was  remitted  to  his  original  contract : 
it  is  submitted  that  that  is  not  the  proper  conclusion. 
[Alderson,  B. — If  you  can  satisfy  the  Court  that  the  me- 
morandum means  that  the  bills  were  given  tit  satisfaction 
of  the  note,  then  it  is  a  sufficient  defence,  though  you  did 
not  prove  the  latter  part  of  your  plea.  Parke,  B. — On 
the  other  hand,  if  they  were  given  only  to  gain  time,  there 
is  no  answer  to  the  action,  because  you  ought  to  shew  that 
both  were  outstanding  when  the  action  was  brought.] 

Lord  Abinoer,  C.  B. — I  think  substantially  the  ver- 
dict was  right.  If  the  question  had  gone  to  the  jury,  I 
think  there  is  little  doubt  which  way  they  would  have 
found  it :  there  was  no  evidence  to  shew  that  the  memo- 
randum meant  that  the  two  bills  were  given  absolutely  in 
substitution  for  the  note. 

Parke,  B. — The  fact  of  the  defendant's  not  taking  back 
the  note,  raised  a  very  strong  inference  against  him.  If 
the  bills  were  given  in  substitution  for  it,  that  was  a  ques- 
tion for  the  jury  ;  but  the  defendant's  counsel  did  not  ask 
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diat  it  should  be  left  to  the  jury*  and  I  think  there  can  be  E*ch.  rf  pteat, 

1836. 
no  doubt,  if  it  had  been,  that  they  would  have  found  > 

against  him.     If  the  memorandum  is  to  be  construed  the  Goldsbede 
other  way»  it  reduces  the  defendant  to  the  latter  branch  of  Gottrkll. 
his  plea;  then  he  must  shew  that  both  the  bills  were  out- 
standing.  'That  is  not  proved.  ♦ 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


Attorney-General  r.  Parsons. 

J.  HIS  was  an  information  of  intrusion,  to  recover  posses-  in  an  informa- 
sion  of  certain  encroachments  on  the  wastes  of  the  Crown  ,ioa,  the  Grown 
within  the  manor  of  Iscoed,  in  the  county  of  Radnor  (a),      uy'ih/vemic 
The  Attorney -General^  in  Trinity  term,  prayed  that  the  »«  any  county, 

,,,  ,or  have  the  in- 

inquisition  might  be  taken  in  the  county  of  Hereford,  in-  quisition  taken 
stead  of  the  county  of  Radnor,  where  the  venue  was  laid,  county  from 
on  an  affidavit  statins  that  there  were  not  in  the  latter  'i?*^  ^^  ^**i*^** 

^  the  venue  \% 

county  forty-eight  persons  qualified  to  serve  as  special  laid. 

jurors,  and  that  a  fair  trial  could  not  be  had  there.     He  the  Crown  to 

cited  Rex  v.  Webb  (b)  as  an  authority  to  shew  that  the  j^htlrn  out 

King  may  choose  his  county,  and  may  waive  that  which  lie  ^^  poweasion 

seemed  to  have  elected  before.     [Parker  B. — That  was  a  may  be  tried  in 

#.        ^.  ,  /•  1     '  i_    the  information 

transitory  cause  of  action  :    have    you   found   any  such   ^f  intrusion 
authority  in  the  case  of  an  injury  to  realty  ?J    The  Attor-  *„^^*fi^j'***^ 
ney-General  may  lay  the  venue  where  he  pleases,  and  it  found  by  in- 

i-i-i*  ««¥i  /•T>i  quest  of  office; 

may  be  stated  m  this  form — "  In  the  county  oi  Radnor,  to  the  only  effect 
wit,  in  the  county  of  Hereford.'*  l^ti'Til] 

being,  to  throw 
the  onus  of  proving  title  in  the  6rst  instance,  in  such  case,  on  the  Crown. 
Sewtble,  that,  in  an  inibrmation  at  the  suit  of  the  Attorney -general,  a  tales  may  be  prayed  for  the 
Croim  without  bis  warrant,  though  he  be  not  present;  but  not  for  the  defendant. 

(a)  See  Dot  d.  Wmtt  v.  JHorrii,  2  Bing.  N.  C.  189. 

(6)  Ventr.  1 7- 
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1836. 

Att.-Gbn. 

PARlONfl. 
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Parke,  B. — No  doubt  the  Crown  has  such  a  prerogative 
in  all  transitory  matters ;  my  doubt  is,  whether  the  same 
power  extends  to  suits  relating  to  real  estate.  If  you  can- 
not find  any  such  precedent,  you  had  better  take  a  rule  to 
shew  cause  only. 


On  a  subsequent  day,  the  Attomey-Genercd  cited  Man- 
ning's Exch.  Prac.  197,  where  it  is  stated  that  the  King, 
in  an  information  of  intrusion,  may  lay  the  venue  in  any 
county,  without  regard  to  the  local  situation  of  the  pre- 
mises (a).  1  he  present  application,  however,  was  not  to 
cliange  the  venue,  but  to  have  the  inquisition  taken  in  the 
county  of  Hereford  ;  and  he  had  not  found  any  instance 
of  an  information  of  intrusion  being  tried  in  any  other 
county  than  that  in  which  the  lands  lay. 

The  Court  (6)  held,  that  the  Crown  was  entitled,  as  of 
right,  to  lay  the  venue  in  any  county,  or  to  change  it  when 
laid  in  a  particular  county,  or  to  have  the  inquisition  taken 
in  any  other  county.     The  prayer  was  therefore  granted. 

The  information  was  tried  before  Paiieson^  J.,  at  the 
Hereford  Summer  Assizes,  when  the  title  of  the  Crown  to 
the  manor  of  Iscoed  was  clearly  made  out ;  it  having  been 
formerly  part  of  the  possessions  of  Edmund  Mortimer, 
Earl  of  March,  from  whom  it  descended  to  Edward,  Duke 
of  York,  father  of  King  Edward  IV.,  and  through  him  to 
the  Crown.  It  was  objected,  however,  for  the  defendant, 
that  by  the  express  terms  of  thestat.  21  Jac.  1,  c.  14,  s.  4(c), 
the  title  of  the  Crown  could  not  he  determined  in  the  in- 


(a)  Lyster  v.  EdwardSf  Savile, 
12. 

(b)  Lord  Abifiger,  C.  B.,  Bol- 
land,  B.,  and  Aldenont  B. 

(c)  Wliich  enacts, "  that,  when- 
soever the  King,  his  heirs  or  suc- 
cessors, and  such  from  or  under 
whom  the  King  claimeth,  and  all 
others  claimingunderthe same  title 


under  which  the  King  claimeth, 
hath  been  or  shall  be  out  of  pos- 
sesion by  the  space  of  twenty 
years,  or  hath  not  or  shall  not  have 
taken  the  profits  of  any  lands,  te- 
nements, or  hereditaments,  witlun 
the  space  of  twenty  years  before 
any  information  of  intrusion 
brought  or  to  be  brought  to  reco- 
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formation  of  intrusion,  (the  encroachments  in  question  EjicH.  of  pietu, 

having  been  made  above  twenty  years),  but  ought  to  have  '  ^ 

been  first  found  by   inquest  of  office,  after  which    the  Att.-Gbn. 

Crown  would  be  entitled  to  recover  possession  by  the  in-  parsons. 
formation.     The  learned  Judge  overruled  the  objection, 
and  a  verdict  was  found  for  the  plaintiff. 

Cuneood  now  moved,  by  leave  of  the  learned  Judge,  for  * 

a  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for  a  new 
trial,  and  renewed  the  same  objection.  The  statute 
enables  the  defendant,  where  the  King  has  been  out  of 
possession  for  twenty  years,  to  retain  the  possession  until 
the  title  shall  be  tried,  found,  and  adjudged  for  the  King. 
[Lord  Abinger,  C.  B. — That  is,  whereas  at  common  law 
the  defendant  was  put  to  shew  his  title  on  the  record,  the 
statute  says  he  may  in  such  case  throw  the  onus  probandi 
on  the  Crown*]  The  title  cannot  be  tried  in  the  informa- 
tion of  intrusion  itself,  but  ought  to  be  first  found  in  the 
regular  way  by  inquest  of  office.  The  Crown  is  placed  by 
the  statute  in  the  same  situation  as  it  would  have  been  in 
at  common  law,  having  never  been  in  possession.  The 
information  of  intrusion  is  in  the  nature  of  an  action  of 
ejectment,  and  also  of  trespass  for  damages: — here,  how- 
ever, nothing  was  sought  to  be  recovered^  but  the  posses- 
sion. When  therefore  the  statute  says  that  the  title  is  to 
be  first  found,  it  must  mean  that  it  is  to  be  first  found  as 
at  common  law.  [Alderson^B. — The  word  "first,"  on 
which  your  whole  argument  seems  to  rest,  is  not  in  the 
statute.] 

Lord  Abinger,  C.  B. — It  means  only  that  the  onus  is 

fer  the  same;  in  every  such  case  or  defendants  shall  retain  the  pos- 

the  defendant  or  defendants  may  session  he  or  they  had  at  the  time 

plead  the  general  issue,  if  he  or  of  such  information  exhibited,  un- 

they  so  think  fit,  and  shall  not  be  til  the  title  be  tried,  found,  and 

pressed  to  plead   specially ;  and  adjudged  for  the  King/' 
that  in  such  cases  the  defendant 
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Bxeh.  of  Pleas,  thrown  on  the  Crown  to  prove  its  title  in  the  first  instance. 

s— ^^,L^     The  defendant  shall  not  be  bound  to  plead  his  title  spe- 

Att.-Gbn.     cially  where  he  has  had  twenty  years'  possession  without 

PARioNf.      disturbance ;  in  that  case  the  Crown  stands  in  the  situation 

of  a  subject. 

Alderson,  B. — ^Where  the  defendant  pleads  not  guilty, 
or  non  intrusit,  though  the  Crown  proves  the  intrusion,  he 
is  entitled  to  hold  the  possession  until  the  Crown  also 
proves  title  (a). 

Curwood  then  objected,  that  a  tales  had  been  prayed 
for  the  Crown  on  the  trial,  without  the  Attorney-General's 
warrant,  he  not  being  present. 

Lord  Abinoer,  C.  B. — In  the  ordinary  case,  where  the 
Attorney-Generars  warrant  is  necessary,  it  is  where  the 
King  is  a  party ;  here  the  Attorney-General  himself  is  a 
party  to  the  record,  and  appears  by  his  counsel.  I  am 
much  disposed  to  think  that  the  Attorney-General  alone 
could  make  the  objection.  You  could  not  pray  a  tales 
without  a  warrant. 

It  being  suggested,  however,  that  a  warrant  was  actually 
annexed  to  the  {"ecord,  inquiry  was  made  at  the  King's  Re- 
membrancer's office,  when  that  was  found  to  be  the  case. 

Rule  refused, 
(a)  See  Manning's  Practice,  198. 


Dawson  v.  Macdonald. 
In  an  action  on    AcTION  bv  the  indorsee  against  the  acceptor  of  a  bill 

a  bill  of  ex-  "^  ,/.,i.j  j        ^ 

change  by  in-     of  exchange.     The  defendant  obtamed  an  order  for  an 

donee  ag^nst 

acceptor,  the 

defendant,  having  obtained  an  inspection  of  the  bill,  pleaded  pleas  denying  the  accepUnce,  the 

drawing,  and  the  indorsement,  and  also  a  plea  founded  on  the  3  &  4  Will.  4,  c.  97,   s.  17,  that 

the  bill  was  written  on  paper  improperly  stamped  with  an  old  die.    The  Court  struck  out  the 

last  plea. 
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inspection  of  the  bill,  on  an  affidavit  that  he  believed  the  ^^\^IJ'^^' 
acceptance  to  be  a  forgery  of  his  handwriting.     The  bill     s........,^—^ 

having  been  accordingly  inspected  by  the  defendant's  Dawson 
attorney,  the  defendant  then  obtained  an  order  to  plead  Macdonald. 
several  matters;  and  pleaded,  first,  that  he  did  not  accept 
the  bin  in  the  declaration  mentioned;  secondly  and 
thirdly,  pleas  denying  also  the  drawing  and  indorsement ; 
and,  fourthly,  a  special  plea  raising  the  defence  that  the 
bill  was  written  on  paper  stamped  with  an  old  die,  in  con- 
travention of  the  provbions  of  the  statute  3  &  4  Will.  4, 
c  97,  s.  17. 

Humfrey  obtained  a  rule  to  strike  out  the  fourth  plea, 
on  the  ground  that  the  matter  thereby  pleaded  might  be 
given  in  evidence  under  any  of  the  other  pleas,  or  at  all 
events  under  the  plea  of  non-acceptance. 

JR.  F.  Richards  shewed  cause,  and  urged  that  this  dif- 
fered from  the  cases  where  questions  arose  on  the  general 
stamp  act,  and  that  the  defendant  ought  to  have  the  op- 
portunity of  putting  this  specific  defence  on  the  record. 

Parke,  B. — ^The  only  consequence  of  the  wrong 
stamping  is,  that  the  instrument  cannot  be  given  in  evi- 
dence. Allowing  such  fpleas  as  this  only  raises  doubts  at 
the  bar  where  none  really  exist  There  can  be  no  ques- 
tion that  this  defence  is  admissible  under  the  plea  of  non- 
acceptance. 

Rule  absolute. 
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Exch.  of  Pleat, 
1836. 


A  plaintiff  is 
liable  to  coits 
under  the  Mid- 
dlesex Court  of 
Requests  Act, 
S3  Geo.  2,  c. 
33,  s.  17,  where 
he  recovers  less 
than  40«., 
though  his  claim 
was  reduced 
below  that  sum 
by  the  sta- 
tute of  limiu* 
tlons  being 
pleaded. 

But  where 
the  declaration 
was  in  debt  for 
work  and  la- 
bour, and  it  ap» 
peared  that  the 
work  and  labour 
consisted  of  the 
levying  of  an 
execution  by 
the  plaintiff,  as 
a  broker,  on  the 
goods  of  a  party 
resident  in  Sur- 
rey : — Held, 
that  this  was  not 
cognizable  by 
the  Court  of 
Requests, 
though  the  de- 
fendant resided 
in  Middlesex. 


Bailey,   Assignee  of  Callis,  an  Insolvent   Debtor,   v. 

Chitty. 

J.  HIS  was  an  action  of  debt  for  goods  sold  and  deli- 
vered, and  work  and  labour  done,  by  the  insolvent;  and 
on  an  account  stated  between  the  insolvent  and  the  de- 
fendant. The  defendant  pleaded,  first,  nunquam  indebi- 
tatus; secondly,  the  statute  of  limitations;  and  thirdly,  a 
setroBT.  At  the  trials  at  the  Middlesex  sittings  after  last 
term,  the  plaintiff  proved  the  sale  and  delivery  of  a  chest 
of  drawers  for  31.  by  the  insolvent  to  the  defendant;  and 
also  work  done  by  the  insolvent  as  a  broker,  in  levying  a 
distress  on  the  goods  of  a  tenant  of  the  defendant,  at  his 
residence  at  Richmond,  in  Surrey.  The  defendant  pro- 
duced a  bill  of  parcels  furni.<hed  by  the  plaintiff,  from 
which  it  appeared  that  the  sale  and  delivery  of  the  chest 
of  drawers  took  place  in  the  year  1829;  and  the  plaintiff 
had  a  verdict  only  for  1/.  19^.  9d.  debt  (the  amount  of 
the  claim  for  the  levy),  and  1^.  damages.  The  defendant 
was  resident  in  Middlesex. 

Piatt  had  obtained  a  rule  to  shew  cause  why  a  sugges- 
tion should  not  be  entered  on  the  roll,  in  order  to  deprive 
the  plaintiff  of  his  costs,  under  the  Middlesex  Court  of 
Requests  Act«  23  Geo.  2,  c.  33. 

Miller  shewed  cause. — There  are  three  answers  to  this 
apphcation.  First,  the  debt  due  was,  in  truth,  above 
40«.,  although,  in  consequence  of  the  plea  of  the  statute 
of  limitations  being  pleaded,  it  has  been  cut  down  on  the 
trial  to  a  smaller  sum.  It  is  not  a  case,  therefore,  in 
which  the  plaintiff  could  have  brought  his  action  in  the 
inferior  Court.  It  falls  within  the  principle  of  the  cases 
in  which  the  act  has  been  held  not  to  apply  to  the  case  of 
a  claim  reduced  by  a  plea  of  set-off.     Jenkinson  v.  Mor- 
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ion  (a).     The  whole  debt  was  in  existence  at  the   time  Ej^ch,  ofPUan, 

1836. 

when  the  plaintiff  brought  his  action.     iParke,  B. — No, 
it  was  not  then  in  existence,  if  the  statute  was  then  in 
operation.     In  the  case  of  set-off,  the  debt  is  due  and 
payable^  and  the  plaintiff  might  recover  it,  down   to  the 
last  moment  before  the  commencement  of  the  action].    In 
Horn  ▼.  Hughes  (6),  Lord  EUenhorough  said,  ''  It  is  un- 
necessary to  say  what  we  might  have  thought,  if  it  had 
appeared  that  the  plaintiff  had  a  reasonable  ground  for 
bringing  his  action,  but  that  from  the  absence  of  a  witness, 
or  other  cause  without  his  default,  he  had  failed  in  proving 
his  whole  demand.'*     And  in  Harsant  v.  Larkin  (c),  Dal* 
Uu^  C.  J.,  says,  ''  With  a  view  to  the  decision  on  a  mo- 
tion like  the  present,  it  must  be  always  a  question  whether 
or  not  the  plaintiff  had  reasonable  and  probable  cause  to 
litigate  such  a  demand."     And  Burroughs  J.,  adds,  *'  In 
all  these  cases  much  must  be  left  to  the  discretion  of  the 
Court  upon  the  facts  as  they  appear  in  evidence.     The 
intention  of  the  legislature  was,  that  the  suggestion  as  to 
costs  should  be  applied  to  cases  where  there  was  a  clear 
demand  for  less  than  40«.*'    Now  here  the  plaintiff  cer- 
tainly had  reasonable  cause  for  bringing  the  action;  he 
sues  as  an  assignee,  wliose  duty  it  is  to  collect  all  the 
debts  due  to  the  estate,  and  the  insolvent  had  sworn  to  a 
debt  of  above  40s,  It  was  not  until  after  action  brought  that 
he  could  know  that  the  statute  of  limitations  would  be  set 
upas  a  defence.     [ParArtf,  B. — You  might  apply  the  same 
reasoning  to  almost  every  other  defence,  because  now 
almost  every  defence  must  be  pleaded.     The  cases  you 
refer  to  were  not  decided  on  the  same  words:  the  words 
of  this  act  are  peremptory].   They  are  quite  as  imperative 
if  applied  to  the  case  of  set-off.     [^Alderson,  B. — Suppose 
the  pleas  of  non-assumpsit  and  set-off  pleaded  together; 

(a)  1  M.  &  W.  aOO.  (6)  8  East,  347* 

(c)  3  Bred.  &  Biag.  257. 
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EMch.  of  PUas,  the  jury,  on  the  first  issue,  woald  find  damages  to  the 

whole  amount.  The  very  circumstance  of  pleading  a  set- 
off admits  a  debt  to  a  further  amount].  The  statute  of 
limitations  does  not  extinguish  the  debt,  but  only  the  re- 
medy.  Jenkinson  v.  Morton  shews  that  the  first  section 
of  the  act  is  to  be  read  in  conjunction  with  the  seventeenth : 
but  from  the  first  section  it  appears  that  the  act  is  to 
apply  only  where  the  demand  is  above  40s.  [^Alderson^ 
B* — That  means,  not  what  the  plaintiff  may  choose  to  de- 
mand, but  what  he  has  a  right  to;  but  he  has  no  right  to 
demand  what  is  barred  by  the  statute  of  limitations,  be- 
cause he  cannot  recover  it]. 

Secondly,  the  whole  cause  of  action  in  respect  of  which 
the  plaintiff  recovered  arose  in  the  county  of  Surrey,  and 
therefore  was  not  cognizable  by  the  Middlesex  Court  of 
Requests,  whose  jurisdiction  is  expressly  limited,  by  s.4,  to 
the  same  causes  of  action  of  which  the  old  county  Court 
had  cognizance,  which  were  only  those  arising  within  the 
county.  Tidd.  Pr.  ^10  (9th  ed.);  Welch  y.  Froyie{a); 
Tubb  V.  Woodward  {b) ;  Smith  v.  &  Kelly  (c);  Harwood 
V.  Lester  (d). 

Thirdly,  the  plaintiff  did,  in  fact,  recover  more  than 
40^.  The  amount  received  is  made  up  of  the  debt  and 
damages,  which  together  are  above  that  sum.  It  is  like 
the  case  of  a  recovery  of  principal  and  interest.  lAlder- 
son^  B. — If  you  construe  the  act  literally,  you  are  out  of 
Court,  for  your  damages  are  only  a  shilling;  if  you  are  to 
take  its  spirit,  you  are  out  of  Court  also,  because  what 
you  have  actually  obtained  is  only  1/.  19j.  9d.  You  can- 
not have  both  the  letter  and  the  spirit.  Parke,  B. — If 
the  jury  find  an  amount  for  which  you  ought  to  have  sued 
in  the  county  Court,  you  must  pay  costs]. 

Platt^  conird^  was  desired  by  the  Court  to  confine  him- 


(a)  2  H.  Bl.  29.  (c)  1  Bos.  &  P.  75. 

(6)  6  T.  R.  176.  (<0  3  Bos.  &  P.  6I7. 
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self  to  the  second  point.    The  ground  of  the  action  is  the    Exeh.o/Pieai, 
coniraci,  and  the  breach  of  it;  it  matters  not  where  the  ^  '  ^ 

work  was  actually  done.  The  foundation  of  the  action  is,  Bailet 
that  in  consideration  of  the  work  and  labour  having  been  Chittt. 
done,  the  defendant  promised  to  pay  for  it;  and  the  de- 
claration alleges  that  he  was  liable  to  be  summoned  to  tlie 
county  Court.  IParke,  B. — That  is,  as  far  as  liis  per- 
sonal residence  is  concerned;  but  he  must  be  liable  to  be 
summonedybr  this  debt]. 

Parke,  B. — This  is  an  indebitatus  count  for  work  done; 
then  the  doing  of  that  work  was  the  cause  of  action,  which 
therefore  arose  in  Surrey.  It  is  clear  the  action  cannot 
be  brought  in  the  county  Court,  unless  both  the  defen- 
dant resides,  and  the  cause  of  action  arises,  within  the 
county. 

The  other  Barons  concurred. 

Rule  discharged. 


Elsworth  v.  Cole. 

Assumpsit  for  work  and  labour  and  commission,  for  Tine  bargains 

money  paid,  and  on  an  account  stated. — The  defendant  llJe^t^tWtf* 

pleaded  a  plea,  setting  forth  that  the  cause  of  action  arose  ^*  prohibition 

^  r       »  &  of  the  Stock- 


out  of  time   bargains  in  stock,  in  similar  terms  to  that  jobbing  Act,  7 

Geo.  2,  c.  28, 
nor  illegal  at 
common  law. 


pleaded  in  Oakley  v.  Rigby  (a).  ^r  aii^  at' 


At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sittings  after  Trinity  term,  it  appeared  that  the  action  was 
brought  to  recover  the  amount  of  differences  on  transac- 
tions in  the  foreign  funds,  paid  by  the  plaintiff,  a  stock- 
broker, for  the  defendant.  It  was  objected  for  the  defen- 
dant, that  such  transactions  were  illegal,  and  the  plaintiff 

(a)  2  Bing.  N.  C.  732;  2  Scott,  194. 
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Eseb.  of  Pieai,  ^^as  therefore  not  entitled  to  recover.     The  objection  was 

overruled,  and  the  plaintiff  had  a  verdict. 


Elsworth 

9. 
COLJB. 


Sir  W^.  Follett  now  moved  for  a  new  trial. — The  Court 
of  Common  Pleas  undoubtedly  decided,  in  Wells  v. 
Porter  (a),  and  Oakley  v.  Rigby,  that  time  bargains  in 
foreign  stock  are  not  within  the  prohibition  of  the  Stock- 
jobbing Act,  7  Geo.  2,  c.  8,  nor  illegal  at  common  law  (6). 
The  question  is,  whether  this  Court  is  disposed  to  uphold 
those  decisions. 

Lord  Abinger,  C.  B. — We  do  not  consider  them  un- 
satisfactory on  either  point. 

Rule  refused. 

(a)  2  Bing.  N.  C.  722 ;  2  Scott,      M.  386  ;  Lorymer  v.  Smith,  1  B.  & 
141.  Cr.  3. 

(J>)  See  Bryan  v.  Lewis,   R.  & 


Harries  v.  Thomas. 

A  client  lued  X  HIS  was  an  action  of  assumpsit  to  recover  from  the 
negri^o^«^«nd'^  defendant,  an  attorney,  a  compensation  for  his  negligence 

bad  ad?ice,  and 
also  for  money 

had  and  received  to  his  use.  To  the  counts  for  negligence,  the  defendant  pleaded  the  statute  of 
limitations;  to  the  money  counts  a  set-off  for  bills  of  costs.  At  the  trial,  the  Judge  ha?ing  ex- 
pressed an  opinion  that  the  statute  of  limitations  was  a  bar  to  the  plaintiff's  recovering  on  the 
oounts  for  negligence,  at  bis  suggestion  the  pecuniary  accounts  between  the  parties  were  referred 
to  a  barrister,  and  a  juror  wss  withdrawn.  By  the  order  of  reference,  the  arbitrator  was  to  settle 
all  matters  in  difference  between  the  parties  touching  the  defendant's  bills  of  costs,  and  all  the 
plaintiff's  demand  on  the  defendant,  with  power  to  have  the  defendant's  bills  taxed;  and  to  ascer- 
tain the  balance  between  the  parties,  and  direct  by  and  to  whom,  and  when,  the  same  should  be 
paid;  but  no  quottum  ofUabUUy  wom  to  be  raised.  The  arbitrator  directed  the  defendant's  bills 
Co  be  sent  for  taxation,  and  in  the  meantime  the  plaintiff  discovered  that  the  defendant  was  not 
admitted  in  the  Courts  at  Westminster  (but  only  in  the  Court  of  Great  Session  in  Wales)  where 
a  considerable  part  of  the  business  was  done,  and  he  raised  that  objection  before  the  arbitrator. 
The  arbitrator,  by  his  award,  after  stating  that  he  had  heard,  examined,  and  considered  the 
proofs,  &c.,  of  the  parties,  and  had  admitted  and  considered  the  evidence  tendered  to  shew  the 
several  times  when  the  defendant  was  admitted  in  the  superior  Courts,  awarded  that  the  balance 
due  from  the  defendant  to  the  plaintiff  was  170/.  and  a  fraction,  and  directed  the  defendant  to 
pay  that  sum  to  the  plaintiff.  On  motion  to  set  aside  the  award,  on  the  ground  that  the  arbi- 
trator had  exceeded  his  authority  in  making  any  deductions  in  respect  of  the  defendant's 
non-admission  in  the  superior  Courts,  there  were  conflicting  alBdaviu  as  to  whether  the  liability 
in  this  respect  was  in  the  contemplation  of  the  parties  at  the  time  of  the  submission.  The  Court, 
however,  set  aside  the  award;  and  on  a  subsequent  motion,  stayed  the  proceedings  in  the  cause, 
on  the  ground  that  the  withdrawal  of  a  juror,  under  the  circumstances,  finally  determined  the 
action. 
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and  bad  advice  in  the  conduct  of  certain  mortgage  trans-  Exeh.  of  puom, 

1836 

actions  as  the  attorney  of  the  plaintiff,  and  also  certain  ^ 

sums  of  money  alleged  to  have  been  received  by  him  as  Harries 
the  attorney  and  on  account  of  the  plaintiff.  The  decla*  tromas. 
ration  contained  five  special  counts,  four  of  them  being  for 
the  alleged  negligence  and  bad  advice,  and  the  fifth  for  a 
breach  of  promise  to  return  deeds,  and  the  usual  money 
counts.  To  the  special  counts,  the  defendant  pleaded  the 
general  issue;  to  the  four  first  counts,  the  Statute  of  Limi- 
tations ;  to  the  fifth  count,  a  lien. on  the  deeds ;  and  to  the 
money  counts,  a  set-off  for  bills  of  costs.  The  cause  came 
on  for  trial  before  Parke^  B.,  at  the  Carmarthenshire 
Summer  Assizes,  1884,  when  the  plaintiff  gave  evidence, 
under  the  special  counts,  of  three  defective  mortgages 
granted  to  him,  under  the  defendant's  advice,  in  the  years 
1821,  1824,  and  18S6,  (all  being  more  than  six  years  be- 
fore the  commencement  of  the  action),  and  also  that  the 
defendant  had  advised  the  plaintiff  to  execute  the  mort- 
gage Ixmd  mentioned  in  the  case  of  Edwards  v.  BrawnSa)^ 
and  offered  evidence  also  of  losses  sustained  by  the  plain- 
tiff within  six  years  before  the  commencement  of  the 
action,  in  consequence  of  the  professional  negligence 
ascribed  to  the  defendant.  The  learned  Judge,  however, 
held  that  the  Statute  of  Limitations  began  to  run  at  the 
respective  dates  of  the  original  transactions,  and  therefore 
that  the  plaintiff  was  precluded  from  recovering  on  the 
special  counts ;  and  at  the  suggestion  of  the  Court,  the 
other  matters  of  account  between  the  parties  were  referred 
to  an  arbitrator,  and  a  juror  was  thereupon  withdrawn. 
The  order  of  reference  stated,  that  the  arbitrator  was 
to  settle  all  matters  in  difference  between  the  parties 
touching  the  defendant's  bills  of  costs,  and  all  the  plaintiff's 
demand  on  the  defendant,  with  power  to  have  the  defen- 
dant's bills  taxed ;  and  to  ascertain  the  balance  between  the 

(«)  3  Y.  &  J.  423;  1  Cr.  &  J.  30?. 
vol.il  d  m.  w. 
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EMch.  of  Pleat,  parties^  and  to  direct  by  and  to  whom  and  when  the  same 

should  be  paid ;  but  no  question  of  liability  was  to  be 
raised.  The  arbitrator,  on  the  first  meeting  of  the  par- 
ties before  him,  directed  the  defendant's  bills  to  be  taxed 
by  the  Master.  Before  ^  the  taxation,  it  was  discovered 
that  the  defendant,  who  had  originally  been  admitted  an 
attorney  and  solicitor  of  the  Court  of  Great  Sessions  in 
Wales  only,  was  not  admitted  in  any  of  the  Courts  at 
Westminster  until  after  a  considerable  part  of  the  busi- 
ness charged  for  in  those  bills  was  done.  It  was  there- 
upon contended  before  the  Master,  on  taxation,  that  the 
charges  previous  to  the  defendant's  admission  x>ught  to  be 
struck  out;  but  the  Master,  considering  this  to  be  the 
province  of  the  arbitrator,  and  that  he  had  to  decide  only 
on  the  reasonableness  of  the  charges,  did  not  make  any 
deductions,  although  he  stated  in  the  margin  of  the  bill 
his  opinion  that  those  charges  ought  not  to  be  admitted. 
The  arbitrator,  by  his  award,  after  stating  that  he  had 
had  the  defendant's  bills  taxed,  and  had  heard,  examined, 
and  duly  considered  the  allegations,  vouchers,  proofs,  and 
witnesses  of  the  parties  respectively,  and  had  admitted 
and  duly  considered  the  evidence  tendered  on  the  part  of 
the  plaintiff  for  the  purpose  of  shewing  the  several  days 
and  times  on  which  the  defendant  was  admitted  a  solicitor 
in  the  Court  of  Chancery,  and  an  attorney  in  the  Court  of 
Exchequer,  and  had  ascertained  the  balance  between  the 
parties  ;  awarded  that  the  balance  due  from  the  defendant 
to  the  plaintiff  was  170/.  I2s.  6|d.,  and  directed  the  de- 
fendant to  pay  that  sum  to  the  plaintiff  within  six  weeks. 
He  directed  also  that  the  defendant  should  on  demand 
deliver  up  to  the  plaintiff  the  papers,  deeds,  &c.,  belong- 
ing to  the  plaintiff  in  his  possession. 

In  last  Easter  Term,  John  Evans  obtained  a  rule  nisi 
for  setting  aside  the  award,  on  affidavits  shewing  that  the 
state  of  the  account  proved  before  the  arbitrator  was  such 
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that  he  could  not  have  found  the  balance  awarded  to  be  ^Sxtk,  of  pum$, 

1836 
due  from  the  plaintiff,  unless  he  had  deducted  the  charges 

in  the  defendant's  bills  of  costs  preTious  to  his  admission 

in  the  inferior  Courts;  and  that  in  so  doing  he  had  er- 

oeeded  hia 'authority » inasmuch  as  by  the  submission  it 

was  expressly  provided  that  no  question  of  liability  should 

be  raised,  which  stipulation  was  intended  by  the  parties 

to  apply  to  this  particular  liability  of  the  defendant.     In 

the  same  term, 

£.  V.  WilUanu  shewed  cause,  on  affidavits  stating  that 
the  term,  '*  no  question  of  liability  to  be  raised/'  was  in- 
trodoced  into  the  submission  only  for  the  purpose  of  pre- 
cluding any  question  before  the  arbitrator  as  to  the  defen- 
dant's liability  on  the  special  counts  for  negligence.  He 
contended,  however,  that  the  i&ward  was  conclusive; 
Symesw*  GoodfeUcw{a)\  that  nothing  appeared  on  the 
face  of  the  award  to  shew  that  the  arbitrator  had 
acted  on  the  evidence  as  to  the  time  of  the  defendant's 
admission  in  the  Courts  at  Westminster;  and  that  the 
Court  could  not  look  at  any  other  document  than  the 
award  itself,  to  shew  on  what  grounds  he  acted.  Wil» 
Uams  ▼.  Jones  (6). 

EvanSf  in  support  of  the  rule,  referred  to  the  accounts 
banded  in  to  the  arbitrator,  to  shew  that  the  balance 
awarded  to  the  plaintiff  must  necessarily  have  been  found 
by  excluding  the  charges  in  question^  and  insisted  that  the 
arbitrator  had  no  authority  to  exclude  them ;  and 

The  Court  directed  that  the  rule  should  be  absolute, 
Dniess  the  plaintiff  agreed  to  go  before  the  arbitrator 
again^  for  him  to  ascertain  the  balance  on  the  whole  of 
the  accounts. 

(«)  2  BiDg.  N.  C.  532  ;  1  Scott,  769.       (6)  5  Man.  &  R.  3. 

d2 
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Exeh.  of  Pleat,      The  plaintiff  not  agreeing  to  this,  John  Evans^  in  the 
^     early  part  of  this  term,  obtained  a  rule  nisi  to  stay  all 
Harries       further  proceedings  in  the  action,  on  the  ground  that  it 
Thomas.       was  determined,  under  the  circumstances,  by  the  with- 
drawal of  a  juror,  and  referred  to  Moscati  v.  Lawson  (a). 

Maule  and  E.  V.  Wilttams  now  shewed  cause. — ^It  was 
no  part  of  the  agreement  between  the  parties  that  the 
withdrawal  of  a  juror  should  put  an  end  to  the  suit  at  all 
events,  but  only  in  case  the  arbitrator  should  come  to  an 
effectual  award.  But  the  award  having  been  set  aside, 
and  the  reference  having,  therefore,  altogether  become 
abortive,  the  consideration  for  the  plaintiff's  agreement 
has  failed,  and  he  is  entitled  to  proceed  with  the  action. 
Moscati  V.  Lawson  does  not  apply  j  there  it  was  clearly 
the  intention  of  the  parties  to  put  a  final  end  to  the  litiga- 
tion between  them.  If  the  plaintiff  is  to  derive  no  benefit 
from  the  award,  there  is  no  reason  why  his  proceedings 
should  be  stayed.  There  can  be  no  ground  for  saying, 
as  matter  of  law,  that  the  withdrawal  of  a  juror  is  neces- 
sarily a  bar  of  further  proceedings  in  the  action.  Sander* 
son  V.  Nestor  {b)i  Everett  v.  Youells{c).  This  action, 
then,  can  be  supported  only  on  the  ground  that  the 
plaintiff  has  been  guilty  of  a  breach  of  good  faith,  by 
raising  the  objection  before  the  arbitrator  that  the  defen- 
dant could  not  recover  for  the  charges  in  question  ;  and 
to  warrant  the  extraordinary  interposition  of  the  power  of 
the  Court  in  staying  the  proceedings,  that  breach  of  faith 
must  be  clearly  and  unequivocally  made  out  [They  then 
argued,  on  the  conflicting  statements  in  the  affidavits,  that 
there  was  no  intention  at  the  time  of  the  submission  to 
exclude  that  objection.]  The  award,  being  set  aside,  has 
become  an  entire  blank,  and  no  data  can  be  assumed  from 
it  to  lead  to  a  conclusion  one  way  or  the  other. 

(v)  1  Harr.  &  Wool.  572.    {b)  Ry.  &  M.  402.    (c)  3  B.  &  Ad.  349. 
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Evans^  contri. — This  was  not  a  reference  by  order  of  -£'«*•  pf  PUas, 
Nisi  Prius  in  the  ordinary  way,  of  the  cause  and  all  mat- 
ters in  difference,  but  a  juror  was  first  withdrawn,  which 
could  only  be  for  the  purpose  of  determining  the  cause  as 
a  cause,  and  then  the  parties  agreed  to  go  before  an  arbi- 
trator, who  should  look  into  the  pecuniary  accounts  in 
dispute  between  them,  and  strike  a  fair  balance ;  it  was  a 
mere   question  of  (quantum   that  was  submitted   to  his 
decision.  Moscaii  v.  Lawson  is  directly  applicable.    [Lord 
Jbinger,  C.  B. — That  case  would  amount  to  an  authority 
that  the  plaintiff^  ought  to  be  precluded  from  bringing  a 
fresh  action.     The  difficulty  is,  that  it  appears  here  that 
something  remained  to  be  settled  which  was  not  settled  by 
the  withdrawal  of  the  juror,  viz.  the  settlement  of  the 
pecuniary  balance.     Paries  B. — You  must  apply  that  case 
sob  modo,  and  say  that  it  was  the  intention  of  the  parties 
here  to  put  an  end  to  this  action,  leaving  the  plaintiff*  a 
distinct  pecuniary  claim  for  money  had  and  received,  so 
that  if  there  were  not  an  effectual  award,  he  might  bring 
s  fresh  action  for  that.     It  certainly  was  not  intended  to 
put  an  end  to  his  claim  for  money  had  and  received.]  No 
doubt  it  was  intended  that  the  pecuniary  accounts  should 
be  settled  between  the  parties,  but  not  upon  this  record 
or  in  this  action.   The  Court,  by  making  the  rule  absolute 
for  setting  aside  the  award,  decided  in  effect  that  the 
plaintiflT  was  guilty  of  a  breach  of  his  agreement  by  raising 
this  objection,  of  which  at  the  time  of  the  trial  he  knew 
nothing,  and  which   therefore  could  not  have  been  then 
within  his  contemplation.   Whether  the  pecuniary  demand 
on  either  side  was  or  was  not  recoverable  under  this  decla- 
ration or  plea  of  set-off*,  evidence  would  have  been  given 
of  it  before  the  arbitrator:  that  shews  that  it  was  not  a 
reference  of  the  cause. 

Lord  Abinger,  C.  B. — I  entirely  agree  with  Mr.  Wil- 
iiomt,  that  the  mere  withdrawal  of  a  juror  does  not  of 
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Ejcch,  of  Plea*,  necessity  put  an  end  to  the  cause.     A  juror  may  be  with- 
i^  drawn  merely  for  the  accommodation  of  both  parties,  it 

Haeries  being  found  convenient  not  to  try  the  cause,  although,  the 
Thomas.  jury  having  been  sworui  the  record  cannot  be  withdrawn. 
It  depends  entirely  on  the  circumstances  under  which  the 
agreement  is  come  to ;  if  it  appears  that  it  was  the  inten- 
tion of  the  parties  to  put  an  end  to  the  cause,  for  obtain- 
ing a  particular  advantage,  or  avoiding  a  particular  loss, 
the  Court  will  give  effect  to  it,  or,  under  some  circum- 
stances, even  preclude  the  plaintiff  from  bringing  another 
action*  The  same  principle  applies  to  the  case  of  a  stet 
processus ;  sometimes  it  concludes  the  parties,  sometimes 
not,  according  to  the  circumstances.  In  this  case  I  thought, 
at  first,  that  this  was  a  reference  of  the  action ;  and  if  so, 
on  the  juror  being  withdrawn,  and  the  arbitrator  failing 
tq  make  an  award  which  can  be  sustained,  it  would  be 
hard  to  conclude  the  plaintiff  in  that  action;  but  when  it 
appears  that  the  juror  was  withdrawn  under  such  circum- 
stances as  shew  that  the  particular  cause  was  abandoned, 
and  that  it  was  not  the  cause  which  was  referred,  we 
should  preclude  the  party  from  proceeding.  Now,  here 
the  order  of  reference  states  that  the  arbitrator  is  to  settle 
all  matters  in  difference  between  the  parties,  touching — 
what  ? — not  the  cause,  but  the  defendant's  bills  of  costs, 
and  all  the  plaintiff's  demand  on  the  defendant ;  that  is, 
the  pecuniary  demands  on  either  side  are  to  be  referred, 
and  the  balance  ascertained;  but  the  arbitrator  has  no 
power  in  the  cause  at  all ;  that  is  put  an  end  to ;  he  is 
only  to  enter  into  the  pecuniary  matters  in  dispute  be* 
tween  the  parties,  and,  no  matter  who  is  plaintiff  or  defen- 
dant, to  direct  to  whom  the  balance  is  to  be  paid.  I  was 
not  present  at  the  decision  of  the  rule  in  this  Court,  but 
I  should  say  that  the  decision  could  not  have  been  other- 
wise — the  terms  "no  question  of  liability  to  be  raised," 
coi^ld  not  be  otherwise  interpreted  than  as  an  agreement 
that  no  question  should  be  raised  of  liability  as  to  the 
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pecuniary  claims  of  either  party,  but  a  question  merely  of  E*ch,  of  puat, 
quantum  submitted  to  the  arbitrator.    It  is  no  matter  whe- 
ther, if  the  parties  had  known  more,  they  would  have 
come  to  this  agreement ;  they  do  so  agree,  that  there  shall 
be  no  question  raised  of  liability  as  to  the  bills  of  costs  to 
be  taxed ;  they  go  to  arbitration  as  if  it  were  a  bill  on  a 
simple  account.  A  breach  of  good  faith  is  committed  when- 
ewer  a  party  departs  from  the  contract  he  actually  enters 
into :  he  is  bound  to  abide  by  it,  whatever  the  consequences 
turn  out  to  be.     Then  the  defendant  seeks  to  set  aside 
the  award,  because  the  plaintiff  so  abandoned  his  agree- 
ment ;  and  it  is  accordingly  set  aside  on  certain  terms.    If 
the  parties  are  not  disposed  to  accept  those  terms,  the 
question  comes,  whether  the  circumstances  are  such  as  to 
entitle  the  parties  to  go  on  again  with  the  original  cause ; 
and  we  think  they  are  not,  and  that  this  was  a  mere 
reference  of  a  matter  of  account,  independent  of  the  cause, 
on  whichj  if  the  arbitrator  thought  fit,  he  might  direct  a 
payment  by  the  plaintiff  to  the  defendant.     We  are  not 
deciding  whether  the  plaintiff  may  or  may  not  bring  a  new 
action;  if  he  does  so,  and  an  application  is  made  to  stay 
his  proceedings,  it  will  then  be  time  enough  to  determine 
whether  the  principle  of  the  decision  in  Moscati  v.  Lawson 
applies  to  this  case.     But  we  think,  on  the  whole  circum- 
stances before  us,  the  agreement  of  the  parties  was  to 
put  an  end  to  the  cause,  each  receiving  a  benefit  by  going 
before  the  arbitrator  for  settlement  of  their  pecuniary 
account.     The  defendant  is  therefore  entitled  to   have 
the  rule  made  absolute,  but  the  parties  may  still,  if  they 
please,  go  before  the  arbitrator  again  on  the  terms  sug- 
gested on  the  former  occasion. 

Parke,  B.,  Bolland,  B.,  and  Gurnet,  B.,  concurred. 

Rule  absolute  accordingly. 
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Exch.  of  Pleas, 
1836. 


Assumpsit  for 
work  and  la- 
bour,  &c. 
Pleas,  first, 
except  as  to 
15L  15t.  7d,, 
non  assumpsit; 
second,  as 
to  52/.  12«., 
parcel,  &c., 
payment;  third, 
as  to  521,  12«., 
otherparcel,&c, 
that  the  work 
was  done  on  a 
special  contract 
subjecting  the 
plaintiff  to  a 
deduction  for 
certain  damage, 
and  that  such 
damage 
amounted  to 
that  sum; 
fourthly,  as  to 
20A,  other 
parcel,  &c,  a 
set-off;  and 
fifth,  payment 
into  Court  of 
15L  15«.  7d. 
Issues  being 
joined  on  the 
four  first  pleas, 
the  verdict  was 
found  for  the 
plaintiff  on  the 
general  isaue 
for  73/.  ISs. 
lOd,',  on  the 
second  issue, 
for  the  defen- 
dant; on  the 
third,  for  the 
defendant  as 
to  20/. ;  and 
on  the  fourth, 
for  the  defen- 
dant as  to  SL  6«. 
—Held,  that 
the  defendant 
was  entitled  to 
the  general 
costs  of  the 
cause. 


Probert  v.  Phillips  and  Others. 

xxSSUM PSIT  for  work  and  labour,  goods  sold  and  de- 
livered,  money  had  and  received,  and  on  an  account  stated. 
Pleas — first,  except  as  to  l5lA5s.  Id.  non  assumpserunt;  se- 
condly, as  to  &21.  1^., parcel,  &c., payment;  thirdly,  as  to 
b'HL  12«.,  other  parcel,  &c.,  that  the  work  was  done  under 
a  special  contract  to  keep  the  defendant's  harness  in  good 
repair,  and  that  the  plaintiff  should  suffer  a  deduction 
for  any  damage  sustained  by  the  defendant  in  conse- 
quence of  its  not  being  kept  in  good  repair ;  and  that  by 
reason  of  its  not  being  so  kept,  the  defendants  sustained 
damage  to  the  amount  of  5^.  l^s. ;  fourthly,  as  to  20/., 
other  parcel,  &c.,  a  set-oflf  for  use  and  occupation ;  fifthly, 
payment  into  Court  of  15/.  155.  Id.  The  replications 
denied  the  payment  alleged  in  the  second  plea,  the  agree- 
ment and  the  damage  stated  in  the  third,  and  the  set-off, 
and  accepted  the  15/.  15«.  7cL  in  satisfaction  of  that 
amount.  At  the  trial,  the  cause  was  referred  to  a  bar- 
rister, to  certify  how  and  for  what  amount  the  verdict 
should  be  entered  on  the  several  issues :  and  he  certified 
that  tlie  verdict  should  be  entered  on  the  general  issuie 
for  the  plaintiff,  for  73/.  18««  lOdL;  for  the  defendants  on 
the  second  issue  ;  on  the  third  issue,  for  the  defendants 
as  to  20/.  of  the  sum  of  52/.  12«.  therein  mentioned,  and 
as  to  the  residue  for  the  plaintiff;  on  the  fourth  issue,  for 
the  defendants  as  to  the  sum  of  5/.  &.,  parcel  of  the  20/. 
therein  mentioned,  and  as  to  the  residue,  for  the  plaintiff. 
The  several  sums  found  to  be  covered  by  the  three  latter 
pleas,  therefore,  amounted  in  the  whole  to  77/.  18«. ;  and 
the  verdict  was  entered  for  the  defendants  accordingly, 
and  the  postea  delivered  to  the  defendants*  attorney. 

Greaves  now  moved  for  a  rule  to  shew  cause  why  the 
podtca  should  not  be  delivered   up  to  the  plaintiff's  at- 
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torney;  and  contended  that  the  plaintifi*  w  as  entitled  to  Exch  of  PUaa, 

the  general  costs  of  the  cause.    The  defendants  forced  ^' ,  ^ 

the  plaintiff  down  to  trial  in  order  to  establish  his  claim,      Probbrt 

by  putting  the  general  issue  on  the  record.     [ParkCt  B,      Phillips. 

— That  only  entitles  him  to  the  costs  of  the  general  issue.] 

In  BroadbeniY^  Shaw  (a),  where,  to  trespass  qu.  cl.  fr., 

the  defendant  pleaded  not  guilty,  and  also  a  justification 

of  a  right  of  way,  the  replication  joined  issue  on  the  plea 

of  not  guilty,  traversed  the  right  of  way,  and  new  assigned, 

and  the  defendant  joined  issue  on  the  right  of  way,  and 

suffered  judgment  by  default  as  to  the  trespasses  newly 

assigned,  and  there  was  a  verdict  for  the  defendant  on 

the  justification,  and  the  damages  were  assessed  at  Is.  on 

the  new  assignment,  the  plaintiff  was  held  entitled  to  the 

general  costs  of  the  trial,  because  he  was  forced  to  go 

down   to  trial  by  the  general   issue  remaining  on  the 

record. 

Parke,  B. — That  was  because  the  defendant  did  not 
withdraw  the  general  issue  so  far  as  related  to  the  tres- 
passes newly  assigned ;  therefore  the  plea  of  not  guilty 
applied  to  something  beyond  the  trespasses  newly  assigned, 
and  which  was  not  covered  by  the  special  plea.  That 
case  does  not  apply  here,  because  the  pleas,  being  pleaded 
to  separate  parts  of  the  demand,  cover  the  whole  of  it. 
It  had  been  the  practice  for  many  years,  where  there  was 
a  new  assignment,  to  withdraw  the  general  issue  as  to  the 
trespasses  newly  assigned. 

Alderson,  B. —  The    form  is    given    in   Williams's 
Saunders  (6). 

Rule  refused. 


(a)  2  B  &  Ad.  940.  (6)  Vol.  i.  p.  300,  note  (f). 
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Exch.  qf  Pleat, 

^  Shave  v.  Spode. 

Bail  (at  least      vfN  motion  to  justify  bail  in  this  cause,  Butt  objected 
jiMtSytn      ^    that  the  aflSdavit  of  justification  was  insufficient,  inasmuch 

as  it  did  not  state  where  the  property  was  situate,  nor 
separate  the  value. 


perioo,  where 
there  has  been 
an  insufficient 
affidavit  of 
justification. 


Humfrefff  in  support  of  the  bail,  stated  that  they  ap- 
peared to  justify  in  person. 

Butt  referred  to  Penson^s  bail  (a),  where  Patieson,  J., 
says,  that  where  the  bail  profess  to  justify  in  thejform 
directed  by  the  new  rules,  and  fail  to  comply  with  them, 
they  cannot  resort  to  any  other  form. .  That,  however, 
was  a  case  of  country  baiL 

Per  Curiam. — If  the  bail  appear,  they  may  justify  ;  but 
the  consequence  is,  that  the  plaintiff  opposes  them  with- 
out the  risk  of  costs. 

The  bail  justified. 

(o)4DowLP.  C.627. 


BoLTON  9.  Johnson. 

xJn  bail  appearing  to  justify  in  this  case.  Steer  was  about 
to  oppose  them,  when 

Butt,  for  the  bail,  objected  that  the  plaintiff^  had  no 
right  to  oppose  them,  having  obtained  a  judge's  order  to 
join  in  demurrer.  Notice  of  justification  having  been 
given,  the  plaintiff*  delivered  a  declaration  de  bene  esse, 
to  which  the  defendant  demurred.     An  application  was 

attempt  to  have 

the  demurrer  set  aside  as  frivolous,  obtained  an  order  to  join  in  demurrer : — Held,  that,  after  this, 

the  bail  could  not  be  opposed,  nor  could  they  justify. 


Notice  of  Jus- 
tification of  bail 
having  been 
given,  the 
plaintiff  de- 
livered a  de- 
claration de 
bene  esse,  to 
which  the  de- 
fendant de- 
murred.   The 
plaintiff,  after 
an  ineffectual 
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EjccH,  of  Pieat,  agreed  between  the  plaintiff  and  defendant,  that  the  de- 
fendant should  take  the  said  house  of  the  plaintiff  at  the 
expiration  of  twelve  months  from  the  day  and  year  afore- 
saidy  on  having  a  month's  previous  notice  so  to  do, 
and  to  pay  the  plaintiff  the  sum  of  500/.  for  the  goodwill 
of  the  business,  and  also  to  take  all  the  household  furni- 
ture, fixtures,  and  stock  in  trade,  at  a  fair  valuation,  in 
the  usual  way,  and  to  pay  the  plaintiff  the  amount  thereof, 
and.also  for  the  time  to  come  in  the  licences,  on  their  being 
transferred  to  the  defendant,  or  his  taking  possession  of 
the  said  house,  provided  Messrs.  Combe  &  Co.  would 
accept  him,  the  defendant,  as  tenant  to  them.  The  plain- 
tiff then  averred,  that,  on  the  Snd  September,  1834,  he 
gave  the  defendant  a  notice  to  take  the  house  of  him  at 
the  expiration  of  twelve  months  from  the  date  of  the 
agreement!  and  to  pay  him  the  500/.,  &c.,  provided  Messrs. 
Combe  &  Co.  would  accept  the  defendant  as  tenant  to 
them,  and  alleged  that  the  defendant,  although  requested, 
did  not '  nor  would  at  any  time  ask  the  said  Messrs. 
Combe  &  Co.  to  accept  him  as  their  tenant  of  the  said 
house,  or  make  any  effort  or  attempt  to  cause  them  to  ac- 
cept him  as  their  tenant,  as  he  ought  to  have  done,  within 
the  true  intent  and  meaning  of  the  agreement,  &c.;  and 
that  although  the  plaintiff  was  ready  and  willing,  and  of- 
fered to  cause  the  licence  to  be  transferred  to  the  defen- 
dant on  his  taking  possession  of  the  house,  on  the  terms 
mentioned  in  the  agreement,  and  to  perform  the  agreement 
on  his  part,  &c.  &c.,  the  defendant  did  not  take  the  house 
of  the  plaintiff,  or  pay  him  the  600L  for  the  goodwill,  or 
take  the  furniture,  &c.,  or  any  part  thereof,  &c.  && — 
There  was  also  a  count  on  an  account  stated. 

Pleas,  first,  non-assumpsit ;  secondly,  that  the  defen- 
dant did,  after  the  plaintiff  gave  him  the  said  notice,  and 
after  he  requested  him  so  to  do,  and  within  twelve  months 
after  the  making  of  the  agreement,  to  wit,  on  the  4th 
September,  1834,  and  on  divers  other  days  and  times  after- 
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wards,  ask  and  request  Messrs.  Combe  8c  Co.  to  accept  Exch,  of  pieas, 

18(36 

him,  the  defendant,  as  their  tenant  of  the  said  house,  and 
did  on  those  occasions  make  every  effort  and  attempt  to 
cause  them  to  accept  him  as  their  tenant,  as  he  ought  to 
have  done,^  within  the  true  intent  and  meaning  of  the 
agreement;  but  that  Messrs.  Combe  &  Co.  did  not  nor 
would  then,  or  at  any  time  before  or  since,  accept  the  de- 
fendant as  their  tenant  of  the  house ;  concluding  to  the 
country:  whereon  issue  was  joined. 

At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  Middle- 
sex Sittings  after  last  term,  the  plaintiff  having  proved 
the  agreement,  the  giving  of  the  twelve  months'  notice, 
and  payment  to  the  defendant  of  the  COO/L  mentioned 
in  the  agreement,  called  also,  for  the  purpose  of  disprov* 
ing  the  plea,  the  confidential  managing  clerk  of  Messrs. 
Combe  &  Co.,  who  proved  the  receipt  by  him  of  a  letter 
from  the  defendant,  dated  4th  September,  1834,  request^ 
ing  to  be  informed  whether  they  had  any  objection  to  ac- 
cept him  as  a  tenant  for  the  house  in  question,  or  any 
other  of  their  houses ;  to  which  the  witness  returned  an 
answer,  stating  that  it  was  necessary  to  have  an  interview 
before  any  thing  could  be  settled  respecting  the  house  in 
question.     The  defendant  never  made  any  other  applica- 
tion to  him,  but  his  brother-iil-law,  one  Wisby,  when  at 
Combe  &  Co.'s  brewery  on  other  business,  had  several 
times  asked  the  witness  whether  they  would  accept  the  de- 
fendant as  tenant,  and  he  had  always  told  him  he  could  give 
no  answer  without  seeing  the  defendant.     On  cross-ex- 
amination, the  witness  stated  that  Combe  &  Co.  would 
baye  required  an  increased  rent  for  the  house,  and  that  se- 
veral persons  applying  for  it  were  refused.  The  Lord  Chief 
Baron  intimated  that  he  was  disposed  to  think  the  decla- 
ration defective,  for  not  alleging  that  Combe  &  Co.  would 
bare  accepted  the  defendant  as  their  tenant ;  the  allega- 
tion in  the  plea  that  they  would  not,  was  not  a  denial  of 
Mjf  fact  alleged  in  the  declaration;  and  he  stated  that,  it 
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Exeh.  of  PUat,  haying  been  proved  that  Combe  &  Co.  would  not  have 

accepted  the  defendant  as  their  tenant  at  the  same  rent,  be 
should  direct  the  jury  that  the  defendant  was  not  bound 
to  take  the  house  of  the  plaintiff  at  an  increased  rent. 
The  plaintiff's  counsel  thereupon  elected  to  be  nonsuited 
the  liord  Chief  Baron  reserving  leave  to  the  plaintiff  to 
move  to  set  aside  the  nonsuit,  and  enter  a  Terdiet. 

Kelly  now  moved  accordingly. — The  evidence  nega- 
tived the  allegations  of  the  plea.  The  defendant  did  not 
allege  in  his  plea  as  a  fact,  that  Combe  &  Co.  would  not 
accept  him  as  their  tenant,  except  at  an  increased  rent. 
It  is  true  there  was  nothing  in  the  agreement  which  bound 
the  defendant  to  become  tenant  at  an  increased  rent. 
The  plea,  however,  avers  that  he  used  every  effort  in  hia 
power  to  induce  Combe  &  Co.  to  accept  him  as  tenant. 
[Parke,  B. — The  onus  is  on  you,  not  on  the  defendant:  he 
merely  denies  your  allegation,  that  he  did  not  make  any 
effortv  to  become  tenant,  as  he  ought  to  have  done. — 
Alderson,  B. — It  does  not  depend  on  the  mere  form  of  the 
issue,  on  whom  the  onus  of  proof  lies ;  while  a  party 
merely  denies  an  allegation  of  the  other  party,  although 
in  form  the  affirmative  of  the  issue  is  on  the  former,  the 
burden  of  proof  is  not  necessarily  so.]  In  declaring  on 
this  contract,  it  was  not  necessary  to  allege  that  Combe 
&  Co.  were  in  fact  willing  to  accept  the  defendant  as 
tenant.  That  question,  however,  does  not  now  arise;  the 
defendant  has  taken  upon  himself  to  affirm  that  he  did  use 
all  due  diligence  to  become  tenant.  [Parte,  B. — He  af- 
firms it,  in  denial  of  your  allegation  that  he  did  not. 
Alderson,  B. — The  question  is,  whether  the  evidence  jus- 
tified the  plaintiff  in  making  his  negative  allegation ;  if  he 
makes  it,  the  defendant  must  meet  it  by  an  affirmative  al- 
legation, but  it  does  not  therefore  follow  that  he  is  bound 
to  prove  it]  The  evidence  went  either  in  proof  of  the 
plaintiff's  negative  allegation,  or  in  disproof  of  the  plea. 
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Bxeh.  i^ Pleas,  and  all  debts  due  to  the  partnership,  to  the  defendant,  on 

^     the  terms  and  conditions  thereinafter  mentioned,  the  de-* 

HATCHEa      fendant  covenanted  that  he  would,  on  or  before  the  31st  of 

Vm 

Beaton.  December,  1836,  pay  the  plaintiff  the  sum  of  70/.  as  a 
salary  for  his  services  as  shopman  up  to  that  time,  or  a 
proportionate  part  thereof  in  case  the  plaintiff  should  leave 
the  service  before  that  day,  and  also  would  at  any  time 
thereafter,  on  receiving  six  months'  notice  from  the  plain* 
tiff,  pay  him  the  sum  of  600/.,  and  allow  him  interest  in 
the  mean  time  at  the  rate  of  BL  per  cent  per  annum,  to 
be  paid  in  addition  to  his  salary  of  70/.  The  declaration 
then  averred  that  the  plaintiff  had  given  the  six  months' 
notice,  and  alleged  as  a  breach  the  non-payment  of  the 
600/.  and  interest. 

Plea,  except  as  to  1 R,  parcel,  &c,  actionem  non,  be* 
cause  the  defendant  says  that,  long  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  8th  of  October,  1833,  the 
plaintiff  made  his  promissory  note  in  writing,  and  thereby, 
six  months  after  demand,  promised  to  pay  to  Mary  James, 
or  bearer,  300/.  for  value  received,  with  lawful  interest,  to 
be  paid  every  six  months ;  and  the  said  Mary  James,  be- 
fore the  commencement  of  this  suit,  to  wit,  on  &c., 
delivered  the  said  note  to  the  defendant,  who,  at  the  time 
of  the  commencement  of  this  suit  was,  and  still  is,  the  bearer 
and  holder  thereof;  that  on  the  day  and  year  last  aforesaid, 
the  said  Mary  James  did  demand  of  the  plaintiff  payment 
of  the  said  interest  to  be  made  in  six  months  after  that 
demand,  and  that  six  months  after  that  demand  bad 
elapsed  before  the  commencement  of  this  suit.  The  plea 
then  alleged  the  same  facts  as  to  another  promissory 
note  for  300/.,  dated  S9th  of  October,  1833,  given  by  the 
plaintiff  to  one  Mary  Smith  ;  and  proceeded  to  aver  that 
the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
650/.,  upon  and  by  virtue  of  the  said  promissory  notes ; 
and  in  700^  on  an  account  stated,  and  in  50/.  for  interest ; 
and  offered  to  set  off  those  sums  against  the  damages 
mentioned  by  the  plaintiff,  except  as  to  the  sum  of  1 1  /• 
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parcel  &c«    And  the  defendant  then  pleaded  payment  of  Bxeh,  of  puat, 
that  turn  into  Court  .   ^^'  . 

To  the  first  plea  the  plaintiff  replied,  that  the  said  two      Uatchbr 
promissory  notes  were  not,  nor  was  either  of  them,  given       sea^ton. 
in  manner  and  form,  nor  was  the  plaintiff  indebted  to  the 
defendant  in  manner  and  form,  as  in  the  plea  alleged :  on 
which  issue  was  joined.    To  the  second  plea  there  was 
a  replication  of  damages  ultra- 

At  the  trial  before  Chtmey,  B.,  at  the  Middlesex  Sit- 
tings after  last  Easter  Term,  the  deed  of  dissolution  having 
been  put  in  and  read  on  the  part  of  the  plaintiff,  for  the 
defendant,  the  two  promissory  notes  stated  in  the  plea 
were  produced.  It  appeared  that  on  the  plaintiff  and 
defendant  entering  into  partnership^  as  linen-drapers,  at 
Richmond,  in  October  18S3,  the  plaintiff  borrowed  from 
Mrs.  James  and  Mrs.  Smith,  the  payees  of  the  notes,  the 
sum  of  600/.,  for  which  he  gave  these  notes  of  300/.  each 
as  a  security,  and  paid  that  sum  to  the  defendant  as  a  pre- 
mium. It  was  proved  that  about  the  period  of  the  disso- 
lution of  the  partnership,  Mrs.  James  applied  to  the  plain- 
tiff to  let  her  give  up  his  note,  and  take  the  defendant's 
instead.  The  plaintiff  said  he  would  consult  his  solicitor, 
and  ultimately  refused  the  proposal.  Mrs.  James,  in  the 
interim,  gave  him  notice  to  pay  the  money  at  the  six 
months'  end :  and  she  subsequently  indorsed  and  delivered 
the  note  to  the  defendant,  who  continued  the  business 
alone.  Mary  Smith,  the  payee  of  the  other  note,  was 
then  called  to  prove  the  transfer  of  that  also  to  the  defen- 
dant ;  and  being  examined  on  the  voir  dire,  said  that  she 
did  not  expect  die  bill  back ;  that  she  expected  to  receive 
her  300/.,  and  interest,  but  did  not  wish  to  take  it  out  of 
the  business ;  that  the  note  now  belonged  to  the  defen- 
dant, but  she  still  expected  to  receive  the  money.  The 
plaintiff's  counsel  objected  that  she  was  not  a  competent 
witness,  on  th^  ground  that  she  was  interested  in  the 

VOL.  II.  E  M.  w. 
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Exch.  of  Pleas,  event  of  the  suit ;  as  it  appeared  that  she  had  parted  with 
'  ^  the  note,  but  was  not  to  receive  any  consideration  for 
Hatcher  doing  so,  unless  the  defendant  was  allowed  to  keep  the 
Seaton.  money  in  the  business,  which  he  would  not  be,  if  com- 
pelled in  this  action  to  pay  the  600/.  The  learned 
Judge  however  admitted  the  evidence;  and  the  wit- 
ness proved  the  loan  of  the  money  to  the  plaintiff  on 
the  note,  the  demand  of  payment  from  him,  and  the 
indorsement  and  delivery  of  the  note  to  the  defendant. 
For  the  plaintiff,  it  was  contended  that  the  transfer  of 
the  notes  was  merely  colourable,  and  that  the  defend- 
ant was  not  the  bona  fide  bearer  or  holder  of  them* 
The  learned  Judge,  however,  expressed  his  opinion, 
that,  as  between  the  plaintiff  and  defendant,  the  latter 
was  entitled  to  set  them  up,  and  under  his  direction  a 
verdict  was  found  for  the  defendant :  the  difference  in 
amount  between  the  interest  due  on  the  covenant  and  on 
the  notes  respectively,  being  covered  by  the  sum  paid  into 
Court. 

In  Trinity  Term,  Plati  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  witness  Mary  Smith  was 
incompetent :  against  which 

Barstow  now  shewed  cause. — ^The  witness  was  rightly 
received,  for  she  stood  perfectly  indifferent  between  the 
parties  to  the  action.  The  apparent  difficulty  arose  merely 
from  the  ambiguity  of  her  answers  on  the  voir  dire,  that 
she  wished  the  money  to  remain  in  the  business,  and  con- 
sidered the  note  to  belong  to  the  defendant.  But  the 
effect  of  the  whole  transaction  was,  that  the  defendant 
would  be  bound  to  give  her  back  the  note,  if  he  failed  to 
establish  his  set-off  in  respect  of  it;  so  that  she  would 
have  her  remedy  either  against  the  plaintiff  on  the  note, 
or  against  the  defendant  in  pursuance  of  the  arrangement 
between  herself  and  him ;  and  thus  stood  quite  indifferent 
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^***-^P««»»  result  of  this  action.     The  witness  stinds,  therefore,  quite 

>      ^      /  indifferent:  it  is  wholly  immaterial  to  her  whether  the 

Hatcbce  defendant,  or  any  body  else,  gives  six  uKHiths*  notice  to  the 

SsAToii.  plaintifi  or  not. 


The  other  Barons  concarred. 


Rule  discharged. 


In  an  action  on 
a  banker'f 
cheque,  the 
Ckrart  refused 
leave  to  add  a 
plea,  (the  time 
for  pleading 
haTing  expired) 
that  it  was 
drawn  by  the 
defendant  more 
than  15  milet 
from  the  place 
where  it  waa 
made  payable, 
and  fidsely 
dated,  in  con- 
traTcntion  of 
the  9  Geo.  4, 
c.  49,  a.  15. 


M'DowALL  r.  Lyster. 

Jt\.SSUMPSIT  against  the  drawer  of  a  banker's  cheque; 
to  which  the  defendant  pleaded,  that  it  had  been  given  to 
secure  a  gambling  debt,  and  that  the  plaintiff  was  a  holder 
of  it  without  consideration. 

Sewell  moved  for  leave  to  add  a  plea,  that  the  cheque 
was  drawn  at  a  distance  of  more  than  fifteen  miles  from 
the  place  at  which  it  was  made  payable,  and  was  falsely 
dated,  in  contravention  of  the  provisions  of  the  9  Greo.  4, 
c.  4d,  8. 15.     The  time  for  pleading  had  expired. 

Per  Curiam. — ^The  Court  will  not  interpose  to  assist 
the  defendant  in  defeating  an  instrument  which  he  has 
knowingly  executed  in  an  illegal  manner.  If  he  wished 
to  raise  this  defence,  he  should  have  pleaded  that  he  did 
not  make  the  cheque  declared  on  (a). 

Rule  refused. 


{ti)  See  Dawson  y.  McDonald,  ante,  p.  2G. 
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Exch,  of  Pleat,       In  Trinity  term,  a  rule  nisi  was  obtained  for  a  new  trial, 

on  the  ground  of  misdirection,  or  to  set  aside  the  pro- 
ceedings as  having  been  coram  non  judice,  the  case  not 
being  one  which  was  triable  before  the  sheriff  under  the 
3  &  4  Will.  4,  c.  42,  s.  17. 

J.  W.  Smith  now  shewed  cause,  on  an  affidavit  stating 
that  the  order  for  the  writ  of  trial  was  obtained  on  the 
application  of  the  plaintiff. — ^As  to  the  objection  that  the 
proceedings  were  coram  non  judice,  if  the  Court  had  no 
jurisdiction,  they  were  altogether  a  nullity;  there  could 
therefore  be  no  nonsuit  which  could  prejudice  the  plain- 
tiff. The  more  regular  form  of  motion  would  have  been 
to  set  aside  the  writ,  and  not  the  subsequent  proceedings, 
which  were  regular,  if  the  writ  itself  is  so.  But  it  was  a 
case  within  the  statute,  for  the  action  was  in  substance 
for  the  price  of  the  pony.  It  is  quite  different  from  Wat- 
son  Y.  Abbot  (a),  which  may  be  referred  to  on  the  other 
side,  and  which  was  an  action  on  the  case  for  negligence 
in  running  down  a  boat. 

With  regard  to  the  objection  as  to  misdirection,  he  in- 
sisted that  the  plaintiff  could  not  avail  himself  of  that: 
the  only  affidavit  in  support  of  the  rule,  of  what 
took  place  at  the  trial,  was  made  by  the  clerk  to  the 
plaintiff's  London  agent,  who  was  not  present  at  the  trial, 
and  did  not  state  from  whom  he  received  his  informa- 
tion, or  account  for  the  absence  of  any  affidavit  by  a 
person  present  at  the  trial  (6).  And  the  Court  held  that 
this  affidavit  could  not  be  made  use  of,  and  that  it  was 
now  too  late  to  apply  to  the  under-sheriff  for  a  report  of 
what  took  place. 

(a)  2  C.  &  M.  150;  2  Dowl.  conduct  to  try  a  cause  without 

P.  C.  215.  takin^r  proper  notes,  and  thus  to 

tb)  The  under-sheriff's  notes  leave  the  parties  to  squabble  on 

did  not  state  the  grounds  on  which  affidavits  as  to  what  took  place  at 

he  nonsuited;  and  the  Court  said  the  trial 
that   it  was    very  reprehensible 
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Exch*  of  Pleas, 
1936. 

Hayter  V.Eleanor  Moat,  Administratrix  of  Thomas 

Moat,  deceased. 

Where  separate  ASSUMPSIT. — The  first  and  second  counts  were  on 
asMMedoneach  two  bills  of  exchange  for  100/.  each,  dated  the  3rd  and 
cU«tion!^?one"  ^Ist  of  August,  1835,  drawn  by  the  plaintiff  upon,  and 
*^h"1^dL^**'  accepted  by,  the  intestate,  Thomas  Moat,  payable  respec- 
will  be  arretted  tively  three  and  two  months  after  date.  The  four  following 
only.  counts  were  for  goods  sold  and  deUvered,  work  and  labour 

an^^  ^Uon^of  ^"^  materials,  money  paid,  and  on  an  account  stated ;  a 
apromueto  promise  to  pay  the  several  sums  in  those  counts  men- 
bitatus  count,  is  tioucd  being  stated  by  the  intestate  in  his  lifetime*  and  a 
even  al^^^er-  b^^CAch  in  nou-paymcnt  of  them  by  the' intestate,  or  by  the 
diet,  by  a  plea    defendant, ''administratrix    as  aforesaid.      The  serenth 

of  non-assump- 
sit pleaded  to      count  stated,  that^  after  the  death  of  the  said  Thomas 

darationf  nor     Moat,  to  wit,  on  the  Ist  of  March|  1836j  the  defendantt 

me^lt^*      as  administratrix,  was  indebted  to  the  plaintiff  in  SOO/L  for 

commencement  the  work  and  labour,  care,  diligence,  and  attention  of  the 

of  thedeclara-  , 

tion,  that  the  plaintiff,  as  [an  undertaker  of  funerals,  done,  performed, 
summ^n^dTT  ^^^  bestowcd  by  the  plaintiff  and  his  servants  m  and 
answer  in  an     ^bout  the  funeral  of  the  said  T.  M.,  on  the  retainer 

action  on  pro- 
mises, or  the       and  at  the  request  of  the  defendant,  as  adminbtratrix  as 

conduMon,  that      /..j  «/»j»  v  ii 

<* in considera-  aforesaid;  and  for  divers  hearses,  coaches,  horses,  ma* 
premUes^re-  tcrials,  and  other  necessary  things  used  and  applied  in 
spectiveiy  be-    and  about  the  furnishing  and  conducting  of  the  said 

fore-mentionedy 

the  defendant  funeral,  by  the  plaintiff  found  and  provided  for  the  defen- 
payT&c.,^  dant,  as  administratrix  as  aforesaid,  and  at  her  request. 
such  promise      j^y^^  eighth  and  ninth  counts  were  for  goods  sold  and 

bemg  confined  ®  ®  ^   ^ 

in  itt  terms  to  delivered  by  the  plaintiff  to  the  defendant  as  administra- 
trix, and  on  an  account  stated  between  the  plaintiff  and 
the  defendant  as  administratrix ;  and  the  declaration  con- 
cluded with  the  following  breach  : — that  the  defendant,  as 
administratrix  as  aforesaid,  afterwards,  to  wit,  on  &c.,  in 
consideration  of  the  premises  respectively  last  mentioned. 
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S'ch.of  putu,  that  the  seventh  count  was  bad,  by  reason  of  no  promise 

to  pay  being  alleged  in  or  with  relation  to  it ;    secondly, 
that  it  was  improperly  joined  with  the  other  counts. 

Plaii  and  Russell  Gurney  shewed  cause. — Under  the 
circumstances  of  these  pleadings,  the  only  issue  for  trial 
was  as  to  so  much  of  the  plea  of  non  assumpsit  to  the 
residue  of  the  declaration  as  applied  to  the  seventh  count; 
together  with  the  assessment  of  damages  on  the  other 
counts  (the  eighth  excepted).  Then,  the  arbitrator 
having  assessed  the  damages  separately,  even  if  one  count 
is  bad,  the  Court  will  not  arrest  the  judgment  in  toto,  but 
only  on  that  count.  But  it  is  submitted  that  the  seventh 
count  may  be  sustained.  The  promise  to  pay  is  nothing 
but  the  formal  inference  of  law  from  the  consideration 
stated  9  viz.,  the  work  and  materials  supplied  to  the  defen- 
dant ;  and  though  the  formal  assumpsit  is  omitted,  the 
defect  may  be  considered  as  being  supplied  and  amended 
by  the  plea  of  non  assumpsit.  When  the  defendant  says, 
''  I  did  not  promise  as  in  that  count  mentioned,"  that  im- 
pliedly admits  that  the  count  contained  a  promise  which 
he  was  bound  to  negative.  After  verdict,  the  Court  will 
intend  that  a  promise  was  found  by  the  jury,  by  whom 
that  was  the  only  issue  to  be  tried.  It  can  hardly  be  re- 
quisite, after  verdict,  to  shew  that  the  necessary  construction 
of  the  words  imports  a  promise ;  if  it  can  be  implied  by 
any  means  from  them,  the  Court  will  intend  it.  For  that 
purpose  the  original  statement  at  the  commencement  of 
the  declaration,  that  the  defendant  was  summoned  to 
answer  in  an  action  on  promises^  may  be  called  in  aid : 
then  each  count,  by  its  commencement,  **  And  where- 
as," &c.,  applies  those  promises  to  the  several  considera- 
tions stated  in  the  several  counts.  The  conclusion  also, 
which  alleges,  that,  ''  in  consideration  of  the  promises  re- 
spectively last-mentioned,'*  the  defendant  promised,  &c., 
is  a  statement  of  consideration  large  enough  to  include  a 
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Egeh,  of  Pleas,  the  plaintiff  cure  it  by  entering  a  nolle  prosequi  on  the 

seventh  count?]  It  is  too  late  after  verdict  to  say  that  he 
will  take  his  judgment  on  a  particular  count,  having  gone 
down  to  trial  without  entering  a  nolle  prosequi,  and  the 
verdict  having  been  taken  generally. 


Lord  Abingbr,  C.  B. — ^The  arbitrator  was  to  assess  the 
damages  in  the  place  of  the  jury ;  we  must  take  his  certi- 
ficate, therefor^,  as  a  finding  of  separate  damages  by  the 
jury  on  each  count.  A  general  verdict  vitiates  the  whole 
declaration,  only  because  we  cannot  separate  the  damages, 
and  tell  how  much  was  given  on  the  bad  count.  Here 
that  is  done  by  the  certificate. 

Parke,  B. — ^We  can  arrest  the  judgment  on  the  seventh 
count  as  bad,  because  we  know  what  damages  were  given 
on  the  other  counts.  The  Court  has  only  to  deal  with 
the  record,  and  the  certificate  is  to  be  taken  as  part  of 
the  record. 

Judgment  arrested  on  the  seventh  count ; 
on  the  other  counts,  judgment  for  the 
plaintiff. 


The  notice  of 
allowanoe  of  a 
writ  of  error 
precludes  the 
plaintiff  from 
charging  a  de- 
fendant in  exe- 
cution, though 
the  defend- 
ant's affidavit 
does  not  state 
the  grounds  of 
error,  or  that 
bail  has  been 
duly  put  in. 


Marston  r.  Halls. 

JPeTERSDORPF  moved  to  charge  the  defendant  in 
execution. 

IVordsworih  opposed  it,  on  the  ground  that  the  plaintiff 
had  had  notice  of  the  allowance  of  a  writ  of  error. 

Petersdorff  oh]ecteA,  that  the  affidavit  in  opposition  was 
insufficient,  as  it  merely  stated  that  a  writ  of  error  had 
been  sued  out,  without  disclosing  the  grounds  of  error, 
or  stating  that  bail  in  error  had  been  duly  put  io. 
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^^\^^f^^'*  dant,  lived  in  the  said  realm  separate  and  apart  from  the 
V  V  '  "^  said  C.  W.  L.  J.  Baron  de  EL,  as  a  single  woman ;  and 
Baeden  that  the  plaintiff  did  not  give  any  credit  to  the  said  C.  W. 
Kevbrbeeg.  L.  J.  Baron  de  K.,  but,  on  the  contrary,  contracted  with 
the  defendant  as  a  feme  sole,  and  on  her  own  credit  and 
responsibility,  and  that  she,  the  defendant,  made  the  pro- 
mise in  the  delaration  mentioned  as  such  feme  sole.  Veri* 
fication.  Rejoinder,  that  the  C.  W.  L.  J.  Baron  de  K*  is 
not  an  alien  born  in  foreign  parts,  &c.  &c.,  nor  did  the 
said  causes  of  action  accrue  to  the  plaintiff,  nor  was  the 
said  promise  made  by  the  defendant,  while  she  lived  sepa- 
rate and  apart  from  the  said  C.  W.  L.  J.  Baron  de  K.,  as 
a  single  woman,  nor  did  the  plaintiff  contract  with  the  de- 
fendant as  a  feme  sole  and  on  her  sole  credit  and  respon- 
sibility, nor  did  she  make  the  promise  in  the  declaration 
mentioned^  in  manner  and  form  &c. ;  on  which  issue  was 
joined. 

At  the  trial  before  Gaselee,  J.,  at  the  last  Sussex 
Assizes,  it  appeared  that  the  action  was  brought  by  the 
plaintiff,  a  linen-draper  at  Worthing,  to  recover  the  price 
of  goods  supplied  in  I8S3  and  the  two  following  years  to 
the  defendant,  who  during  that  period  was  residing  in 
Worthing^  under  the  name  of  Madame  de  Keverberg.  The 
delivery  and  value  of  the  goods  having  been  proved,  the 
plaintiff  called  several  tradesmen^  lodging-house  keepers, 
&c.,  at  Littlehampton  and  Worthing,  with  whom  the  defen- 
dant had  had  dealings,  and  from  whom  she  had  hired 
houses  and  lodgings,  to  prove  that  she  had  not  made  any 
communication  to  them  of  the  fact  of  her  being  a  married 
woman;  and  it  did  not  appear  that  she  had  done  so,  ex- 
cept in  one  instance,  when  taking  lodgings  of  a  Mrs. 
Littlefield,  in  which  she  was  shortly  afterwards  delivered 
of  a  child ;  when  she  stated  that  her  husband  was  resident 
abroad.  This  evidence  was  objected  to  by  the  defen- 
dant's counsel,  but  was  admitted  by  the  learned  Judge. 
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^'^^^o/^^  ties  was  admissible,  it  could  only  be  so  on  the  ground 

^     of  her  having  represented  herself  to  them  as  a  feme  sole 

Bardbn       80  as  it  might  reach  the  plaintiff's  ears.]     It  could  not  be 

RvTBRBBRo.  oeccssary,  in  order  to  charge  her  as  a  feme  sole,  to  prove 
that  she  actually  made  false  representations  that  she  was 
so:  it  resulted  from  her  position  and  circumstances,  that, 
if  she  did  not  state  herself  to  be  a  married  woman,  she 
virtually  represented  herself  as  a  feme  sole.  [Parkei  B. — 
To  make  a  married  woman  liable  as  a  feme  sole,  you  must 
prove  either  that  the  plaintiff  contracted  with  her  after 
notice,  or  that  she  represented  herself  as  a  feme  sole.  In 
this  replication,  you  have  taken  upon  you  to  prove  the 
latter ;  you  have  averred  that  she  contracted  as  a  feme 
sole  on  her  own  credit  and  responsibility.  That  means 
Uiat  she  represented  herself  as  such  by  her  words  or  her 
conduct.  AUergon,  B« — All  that  the  defendant  is  proved 
to  have  done  she  would  have  done  in  either  case ;  how 
does  it  make  out  affirmatively  that  she  held  herself  out  as 
a  single  woman  ?  If  you  had  averred  that  she  dealt  as  a 
married  woman,  the  evidence  would  equally  have  proved 
that.  Parke f  B. — Supposing  the  replication  good, although 
I  have  a  strong  opinion  that  it  is  not,  (because  the  cases 
in  which  the  wife  has  been  held  liable,  her  husband  being 
abroad,  apply  only  where  he  is  civiliter  mortuus  (a)  ;)  you 
are  bound  under  it  to  make  out  that  the  husband  was  an 
alien,  that  he  was  resident  abroad,  and  never  in  this  country 
— ^which  facts  are  now  admitted ;  and  also  that  the  defen- 
dant represented  herself  as  a  feme  sole,  or  that  the  plain- 
tiff dealt  with  her  believing  her  to  be  a  feme  sole.  The 
law  does  not  make  her  liable  as  such,  merely  because  her 
husband  is  an  alien  and  continually  abroad.]  The  law 
gives  her  the  capacity  to  contract,  and  when  she  does 
contract,  she  becomes  personally  liable  by  reason  of  her 

(a)  See  Roper's  Husband  and  Wife,  Vol  2,  p.  121. 
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^*^\^k/^^^  he  haviDg  lain  in  prison  for  the  costs  of  the  cause,  which 

were  under  201.,.  for  upwards  of  twelve  calendar  months. 
The  only  question  was,  whether  a  judgment  in  ejectment 
was  a  judgment  '^for  any  debt  or  damages,"  within  the 
meaning  of  the  statute.   He  referred  to  Doe  v.  ■  (a)f 

in  which  PaHeion^  J.,  ruled  tlabat  it  was,  and  alsa  lo 
another  case  which  had  recently  been  similarly  decided 
by  Paiteson,  J.,  and  Coleridge^  J.»  at  chaoibers,  and 
which  was  afterwards  confirmed  by  the  Court  of  King's 
Bench  (b). 

Cowling  appeared  to  shew  cause  in  the  first  instance, 
in  ease  the  question  could  be  considered  as  open  to  him. 
[Parke f  R-^We  had  little  or  no  doubt  on  the  subject,  but 
the  Court  desired  the  matter  to  be  mentioned  again 
before  the  rule  granted  the  other  day  was  made  ab- 
solute (c).] 

Lord  Abimoer,  C.  B. — Is  not  a  judgment  in  ejectment 
for  damages  and  costs  ?  I  do  not  see  that  its  being  only 
for  a  shilling  damages  makes  any  difference. 

Parke,  B. — I  think  we  must  follow  the  record,  and 
the  judgment  is  undoubtedly  for  damages. 

Rule  absolute. 


(a)  1  DowL  P.  C.  69.  Lhydp  in  which  a  similar  rule  was 

(6)  See  Doe  v.  Reynolds,  10  B.  granted,  and  made  absolute  with- 

&  Cr.  481,  contrd.  out  argument,  no   cause  being 

(c)  His  Lordship  referred  to  a  shewn. 

case  of  Doe  d.  Lord  Carrington  v. 
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ExeK<fPUas,  his  claim.  [Lord  Abinger 9  C.  B. — The  defendant  con- 
strues that  sum  to  include  the  whole  sum  that  ever  was  to 
be  paid ;  and  it  appears  to  me,  on  the  face  of  the  certi- 
ficate, that  he  is  right.  Nothing  is  submitted  to  the 
arbitrator  but  the  value  of  the  work.  Gumey,  B. — 
Surely  it  is  the  valuation  of  the  whole  work  ;  he  does  not 
say  "  remaining  to  be  paid.'*  Parke,  B. — If  you  are  to 
take  the  certificate  literally,  you  are  entitled  to  74/.  7#. 
beyond  the  SOL  and  the  45/.]  It  is  to  be  construed  with 
reference  to  the  time  of  action  brought,  being  equiva- 
lent to  a  verdict  given  by  the  jury.  [Lord  Abinger,  C.B. — 
I  think  it  may  be  collected  on  the  face  of  the  certificate 
alone,  that  it  was  meant  to  comprehend  all  that  ever  was 
])ayable,  because  else  he  would  have  deducted  the  45/.  as 
well  as  the  SO/.  Parte,  B. — You  did  not  claim  the  sum 
of  74/.  7#.  at  the  time  of  the  reference ;  then  the  only 
alternative  is,  that  the  certificate  must  be  taken  to  refer  to 
the  sum  due  at  the  time  of  action  brought,  or  to  the  whole 
value*  Now,  what  is  there  to  fix  it  to  thd  time  of  action 
brought?] 

Then,  secondly,  the  certificate,  not  being  made  within 
the  period  at  which  the  jury  process  was  returnable, 
was  ineffectual  altogether.  In  such  a  case  the  arbitator 
stands  in  the  plac6  of  the  jury ;  his  award  is  in  fact  the 
verdict  of  the  jury.  When  an  order  of  Nisi  Prius  is  drawn 
up,  it  is  to  meet  this  very  difficulty.  [Parke,  B. — It  is 
impossible  that  it  could  have  been  the  intention  of  these 
parties  that  the  certificate  should  be  in  place  of  the  ver- 
dict, and  be  made  at  the  same  time ;  the  arbitrator  was  to 
bare  a  reasonable  time  to  ascertain  the  amount  by  measure 
and  value.] 

Lord  Abimobr,  C.  B. — I  think  we  could  not  with  pro- 
priety set  aside  the  certificate  for  this  defect,  without  an 
affidavit  on  your  part  that  you  withdrew  from  the  refer- 
ence on  this  ground. 

Rule  absolute. 
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Bxch.  of  PUai, 
1R36. 

Rrade  9.  DuTTOM  and  Others, 

Al,  rule  nisi  having  been  obtained  for  an  attachment  Where  a  cause 
for  non-performance  of  an  award  made  in  this  cause,  ^  !i!^itr«ton, 

with  power  to 

Wightman  shewed  for  cause,  that  the  appointment  of  |^*jJJ  ^^^ 
a  third  arbitrator  was  invalid,  and  the  award  therefore  the  award  to  be 

.       made  by  *  day 

could  not  be  enforced  by  attachment.    By  the  submis-  named,  or  such 
sion^  the  cause  was  referred  to  two  arbitrators,  with  power  2key  «-  Uy^tun 
to  them  to  appoint  a  third ;  the  award  to  be  made  "  on  or  ^  **J*  ^^^Xt 
before  the  first  day  of  Easter  term  then  next,  or  on  such  two  originaUy 
other  day  as  they  the  said  arbitrators,  or  any  two  ofthem^  the  time  for 
should  appoint."    It  appeared  that  the  time  ifras  enlarged  JJ^  ^^JJ^ 
by  the  two  originally  named,  before  they  appointed  the  they  appointed 

the  tjiiids"^ 

third.     He  objected  that  this  was  not  in  accordance  with  HOdt  that  thb 
the  submission,  which  contemplated  that  there  should  be  enlargement, 
two  out  of  the  three  to  enlarge  the  time,  not  the  first  two  »nd  that  the    '. 

^  •  award  made  by 

only ;  and  referred  to  a  case  of  Hughes  v.  Gamett  (a),  in  the  three  could 
the  King's  Bench,  Michaelmas  Term,  1822,  in  which  the  by  atuchment. 
point  was  so  decided. 

CkandlesSf  in  support  of  the  rule,  urged,  in  the  first 
place,  that  the  objection  was  too  late  at  this  stage  of 
the  proceedings.  The  party  ought  to  have  resisted  the 
farther  prosecution  of  the  reference,  and  not  to  have 
allowed  the  three  to  make  the  award.  [Parke,  B. — It 
does  not  follow  that  he  may  not  be  bound  by  the  award, 
because  there  may  have  been  a  new  submission  by  parol, 
but  it  cannot  be  enforced'  by  an  attachment.]  In  a  case 
In  the  matter  of  Hick  (6),  the  subsequent  appearance  of 
the  parties  before  the  arbitrators  was  held  a  waiver  of  a 
similar  invalidity. 

Parke,  B. — That  was  on  an  application  to  set  aside  the 

(a)  Not  reported.  (6)  8  Taunt.  6Q4. 
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**«^  •/ ^'•«t  award,  which  makes  all  the  difTerence.     We  cannot  grant 

an  attachment,  unless  the  award  was  made  in  pursuance 
of  the  rule  of  Court. 


The  rest  of  the  Court  concurring, 


Rule  discharged. 


Aldbrson  9.  Johnson. 

Th«awi«tiwi  Assumpsit  on  a  bai  of  exchange,  in  which  the  com- 

coDimenoemeiit  mencement  and  conclusion  of  the  declaration  were  as  fol- 

pWatiff  wM  a  ^^^"  • — "  Greorge  Douglas  Alderson,  a  debtor  to  our  Liord 

K^^^'fc^^nd  *^®  K.*"8»  Cometh  before  the  Barons  of  his  Majesty's  Ex- 

coBduded  wvitii  chequer,  on  &c.,  by  Joseph  H.  Turner,  his  attorney,  and 

cU«se,M  io  the  PY^  ^^^  Barons  here  to  understand  and  be  informed,  that, 

muH  tpcdai  ^^^^^  ^^^  suing  out  of  the  writ  in  this  suit,  and  before  this 

demurrer,  that  Jay,  to  wit  &c.,  one  William  Bracey  Kent,  who  was  to- 

wM  stiffident,  gether  with  the  said  G.  D.  Alderson  named  in  the  said  writ 

sorpiusage  ^^  ^  plaintiffin  this  suit,  died,  to  wit  &c.,  and  the  said  G.  D. 

only,  and  that  Aldcrsou  then  survivcd  him,  which  the  defendant  doth  not 

the  proper 

course  was  for  deny,  but  admits  the  same  to  be  true ;   wherefore  the  said 

to  have  obuin-  ^-  ^*  Aldcrson,  by  his  said  attorney,  complains  of  Wil- 

to  itiikrwit"*  ^'*""  Johnson,  the  defendant  in  this  suit,  present  here  in 

the  superfluous  Court  the  Same  24th  day  of  October,  &c.,  in  an  action  on 

matter. 

promises:  For  that  whereas,  ftc.** — concluding  "To  the 
damage  of  the  plaintiff  of  60/«,  whereby  he  is  the  less  able 
to  satisfy  our  said  Lord  the  King  the  debts  which  he 
owes  his  Majesty  at  his  said  Exchequer,  and  therefore  he 
brings  his  suit,  &c/* 

Special  demurrer,  assigning  for  cause,  "  that  the  com- 
mencement and  conclusion  of  the  declaration  improperly 
state  the  ancient  and  now  abolished  fiction  of  the  plaintiff 
being  a  debtor  to  the  King,  with  a  quo  minus  conclusion, 
which  was  necessary  to  have  maintained  such  an  action  in 


A  declaration 
contained  one 
count  on  a  bill 
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Exeh,  of  Plea$, 
1836. 

Putney  r.  Swann. 

ASSUMPSIT. — The  declaration  contained  two  counts* 
The  first  was  on  a  bill  of  exchange,  by  the  payee  against 
of  exchange  the  acceptor ;  the  second  was  on  an  account  stated.  The 
ceptor,  and  a  defendant  pleaded  that  he  did  not  accept  the  said  bill  of 
imacrountrtat-  exchange  in  the  said  declaration  mentioned.  To  the 
ed.  The  dcfen-  second  count  there,  was  no  plea.     Special  demurrer,  as- 

dant  pleaded         •      .        ^  i  «     ■ 

that  he  did  not  signing  for  cause,  that  the  plea  did  not  answer  the  whole 
ofexchange in    ^^  ^^^  declaration.     Joinder  in  demurrer. 

the  declaration 
mentioned,  tak- 
ing no  notice  of      FranciUonf  in  support  of  the  demurrer. — ^According  to 

the  account  the  ninth  rule  of  Hilary  Term,  4  Will.  4,  this  must  be  taken 
tha^theptea^'  to  be  a  plea  to  the  whole  declaration.  That  rule  provides, 
wasbadonspc-  that,  "  in  a  pleaintended  to  be  pleaded  in  bar  of  the  whole 

cial  demuirer. 

action  generally,  it  shall  not  be  necessary  to  use  any  alle- 
gation of  actionem  non^  or  to  the  likeciFectjOr  any  prayer 
of  judgment;  and  all  pleas  pleaded  without  such  formal 
parts  as  aforesaid  shall  be  taken,  unless  otherwise  express- 
ed, as  pleaded  in  bar  of  the  whole  action."  [Parke^  B. — 
It  is  **  in  bar  of  the  action'*  instead  of  "  the  further  main- 
tenance of  the  action  ;'*  that  is  the  meaning  of  the  rule. 
That  rule  has  no  application  to  this  case.]  Then,  accord- 
ing to  the  inclination  of  opinion  expressed  by  the  Court 
in  the  case  of  Worley  v.  Harrison  (a),  the  plea  is  bad,  as 
not  answering  the  whole  of  the  declaration.  In  giving 
judgment  in  that  case,  LiUledalCf  J.,  though  he  spoke  of 
another  objection,  on  which  the  case  was  determined,  says, 
"  As  to  the  first  objection,  I  am  disposed  to  think  that 
the  first  plea,  though  it  expressly  refers  to  the  first  count, 
and  answers  that  only,  is  pleaded  to  the  whole  declara- 
tion." And  Patieson,  J.,  says, ''  I  wish  not  to  be  supposed 
to  think  that  it  is  not  a  good  ground  of  special  demurrer; 


(a)  3  Adol.  &  £U.  669 ;  5  Ner.  &  Man.  173. 
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dnce,  if  the  first  were  the  only  plea  on  the  record,  it  could  Bxek.  ^  p/m«, 
hardly  be  considered  so  necessarily  confined  to  the  first 
count,  as  that  the  plaintiff  might  sign  judgment  for  want  of 
a  plea  to  the  second.  I  can  conceive,  though  with  some 
difficulty,  a  case  in  which  a  plea,  in  the  aame  form  as  the 
first  plea  here,  would  answer  more  counts  than  one." 
\PaTke^  B. — Your  objection  is,  that  this  plea  is  in  form 
pleaded  to  the  whole  of  the  declaration.  You  say,  that, 
''if  a  plea  begin  with  an  answer  to  the  whole  declaration, 
but  in  truth  the  matter  pleaded  is  only  an  answer  to  part, 
the  whole  plea  is  bad,  and  the  plaintiff  may  demur,** 
as  Mr.  Serjeant  Williams  states  in  his  notes  to  Saunders, 
28,  n.  S.]  In  Fere  v.  Ooldsborough  (a),  where  the  decla- 
ration contained  two  counts,  one  on  a  bill  of  exchange 
against  the  acceptor,  and  another  on  an  account  stated; 
the  defendant,  without  a  rule  to  plead  several  matters, 
pleaded  that  he  did  not  accept  the  bill,  and  for  a  further 
plea  that  he  did  not  account.  The  Court  held  that  the  in- 
formality of  omitting  to  confine  each  plea  to  the  count 
to  which  it  applied,  did  not  authorize  the  plaintiff  to  sign 
judgment.  There  Tindal,  C.  J.  says, ''  I  think  the  plain- 
tiff should  have  demurred  specially,  and  not  have  taken 
upon  himself  to  sign  judgment.  The  defendant  has  fallen 
bto  a  breach  of  the  rules  of  pleading  rather  than  of  prac- 
tice; and  the  question,  if  necessary,  might  have  been 
raised  upon  special  demurrer."  Therefore  the  plaintiff 
in  this  case  could  not  have  signed  judgment. 

Chadwicke  Jones^  contra. — This  plea  is  not  and  does 
not  profess  to  be  an  answer  to  the  whole  declaration ;  and, 
the  second  count  not  being  answered,  the  plaintiff  ought 
to  have  signed  judgment.  The  case  of  Vere  v.  Golds- 
borough  is  anything  but  a  decision  on  this  point. 

FranciUon  was  heard  in  reply. 

(a)  1  Bing.  N.  C.  353;  ]  Scott,  265. 
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XRft.0f  PiMt,  Lord  Abinoer,  C.  B.— There  must  in  this  case  be 
judgment  for  the  plaintiff.  The  plaintiff  could  not  have 
signed  judgment  as  for  want  of  a  plea,  as  the  plea  ia 
pleaded  to  the  whole  declaration.  If  the  defendant  in- 
tended to  confine  his  plea  to  the  first  count  only,  be  ought 
to  have  so  framed  it :  it  must  otherwise  be  inferred  that 
he  intends  to  answer  the  whole  declaration. 

Parke,  B. — This  plea  does  not  profess  to  be  confined 
to  one  particular  count,  and  therefore  it  must  be  taken  to 
be  an  answer  to  the  whole  declaration.  The  object  of 
the  ninth  rule  has  been  misconstrued,  and  I  am  satisfied 
it  has  no  bearing  on  such  a  case  as  the  present.  Its  ob- 
ject was  to  prevent  unnecessary  statements  being  made  in 
the  introductory  parts  of  the  pleadings.  It  is  to  be  un- 
derstood as  applying  to  a  plea  pleaded  in  bar  of  the  whole 
action,  as  contradistinguished  from  a  plea  in  bar  of  the 
further  maintenance  of  the  action.  It  did  not  mean  to 
affect  the  ordinary  rules  of  pleading. 

Alderson,  B.,and  Gurnby,  B.|  concurred. 

Judgment  for  the  plaintiff. 


Brooks  v.  Elkins. 

Ad  initrumtnt  xl.SSUMPSIT  for  money  due  from  the  defendant  to  the 

^^•.?l*j;;;*°»  phuntlff.    The  defendant  pleaded  a  set-off. 

?^«*>"' ^8»^-  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Lon- 

1«  0«  U.  20f>t  to 

be  paid  on  the  don  sittings  after  last  Trinity  Term,  the  defendant,  to  prove 

w.  B.,"  re-  his  sct-off,  gave  in  evidence  the  following  document : — 

quires  a  stamp, 

either  as  a  pro-  «« 1 1  th  October,  1 83 1 . 

missory  note, 

or  as  an  agree-  **  I.  O.  U.  201.  to  be  paid  ou  the  2^d  instant. 

ment  for  the  «,  w    d-.^-...^  »» 

payment  of  ^  •  OROOKS. 

money  above  j^  ^^^  objected  that  this  was  not  admissible  in  evidence, 

the  valtteof  10/.  **                                                                                                 ' 
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MtOu  rf  Pkas, 
1836. 

Heale  r.  Curtis. 
Where  inae      J-N  this  case  T^omos  had  obtained  a  rule  for  judgment 
^J^Si^bLrno  ^  '»  ^»«®  ^^  *  nonsuit. 

notice  of  trial 
given  (it  not 

being  ihewn  MettpT  shewed  cause. — Wingrove  v.  Hodgson  {a)  is 

ooantryoiiiM) I  ^^  authority  that  this  application  was  made  too  early. 
— Beid,  that  it  Here  issue  was  joined  on  the  10th  of  May,  which  was  in 

wM  too  early  .  •*  *' 

to  apply  fiir  the  Vacation  after  Easter  Term,  and  no  notice  of  trial  has 
awdTanon.  ^^^^  given.  The  plaintiff  is  therefore  too  early  in  apply- 
t^'bm^*  ing  for  judgment  in  MichaeUnas  Term. 

alter  isroe 
Joined. 

Thomas,  contri. — It  was  held  in  Williams  v.  Ed- 
wards (6)y  that,  in  a  country  cause,  where  issue  is  joined  in 
Easter  Vacation,  the  defendant  may  move  in  Michaelmas 
Term  for  judgment  as  in  case  of  a  nonsuit.  It  does  not 
appear  that  this  is  not  a  country  cause. 

Lord  Abinoer,  C.  B. — It  is  not  shewn  that  it  is  a 
country  cause.    The  application  is  too  early. 

Rule  discharged. 
(a)  2  DowL  P.  C.  379.  (6)  1  C.  M.  &  R.  583. 


Reed  v.  Spukr,  Administrator. 

Apieaofpkne  JiO  an  action  of  assumpsit,  the  defendant  pleaded 
w*"^*^^*^  plene  administravit,  but  the  plea  was  not  signed  by 
qidretobe        counsel,  and  the  plaintiff  signed  judgment. 


signed  by  conn- 
eel. 


Mansel  novr  moved  to  set  that  judgment  aside  for  irre- 
gularity.— He  referred  to  Tidd's  Practice,  9th  edit.  671, 
to  shew,  that,  according  to  the  practice  of  the  Court  of 
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&rc4.  rf  PUat, 
1836. 

Clauk  V.  Chambbrlain. 
A  Ytue\  having  XrOVER  for  Certain  goods  and  chattels,  to  int,  two 

run  athore  on  °  ,  i         «  i 

theooutofRi-  anchors,  two  hawsers,  and  two  cabies,  ftc,  the  property 
r/alTo^*^  of  the  plaintiff.  Please-First,  not  guilty.  Secondly,  as 
ofatoiack,who  to  the  said  goods  in  the  declaration  mentioned,  except 

pntdownan  **  '       ^     ; 

anchor  and  a  as  to  one  anchor  and  one  hawser,  that,  the  plaiotiff 
totbeTeiieifor  was  not  lawfully  possessed,  as  of  his  own  property,  of 
^^J^IJI^^^^^  the  goods  and  chattdb  in  the  declaration  mentioned,  or 
The  HDack  then  ^j^y  of  them,  modo  et  formft.     Thirdly,  that,  before  the 

left  her  for  the         ^  .  . 

purpose  of  car-  time  of  the  Committing  of  the  grievances  in  the  said  de- 
someorber  claration  mentioned  in  respect  of  the  said  anchor  and 
atoret,  with  the  bawser,  parcel  &c«,  the  said  anchor  and  hawser  had  been 

mtention  how-  . 

ever  of  return-  and  were  parted  with  and  left  by  a  certain  ship  or  vessel 

er  of  another  of  the  plaintiff,  on  a  certaia  coast  of  this  kingdon,  to  wit« 

hCTiJftenwJu  *'*^  coast  of  the  county  of  Essex,  and  being  so  parted 

and  finding  no  with  and  left  thereupon,  had  been  and  were  taken  up  and 

one  in  or  near 

theTeMei,and  taken  possession  of  at  sea,  on  the  said  coast,  by  tme 
w^^rl^ook^^  Tliomas  Mills  and  other  persons,  who  thereupon  after- 
away  the  anchor  wards,  and  upon  and  after  their  arrival  at  a  certain  port 

andbawser,and   ^  •  n  n  •!  #•! 

deUvered  them  in  the  Said  county  of  Essex,  to  wit,  the  port  of  Colchester, 
X^adroirai^of  being  the  port  at  which  they  first  arrived  with  such  ar- 


SMrui"aSJor  ^^^^^  •^  found  as  aforesaid,  and  before  the  committing  of 

and  hawser  the  Said  grievances,  as  to  the  said  anchor  and  hawser, 

were  not  parted  ,  .  .  .       ,  ,  #.  .  •  . 

with,  or  left  and  parcel  &c.,  to  Wit,  on  the  day  and  year  aforesaid,  accord- 

fdtbin'the '  ^8  ^  ^^  ^  pursuauce  of  the  provisions  of  a  certain 

meaning  of  the  gtatutc  passed  in  the  session  of  parliament  held  in  the 

1  &  2  Geo.  4, 

c  75,  ft.  1.  and  1st  and  2nd  years  of  the  reign  of  his  late  Majesty  *" 


▼ice-admiral^  Geo.  4th,  and  in  such  case  made  and  provided,  duly 
was  not  justified  delivered  the  said  anchor  and  hawser  into  and  deposited 

in  deCaimng  ^ 

them  until  aal- 

▼age  was  paid,  or  security  given  for  its  payment 
The  deputy  vice-admiral,  who  received  the  anchor  and  hawser,  alleged  to  have  been  left  at  sea,  from 
the  finder, refused,  on  application  by  the  real  owner,  to  deliver  them  up  until  the  salvage  was  paid, 
or  security  given  for  the  payment  of  it : — Held,  that  this  was  a  conversion  :  but  that,  if  he 
had  merely  refused  to  deliver  them  up  until  it  was  ascertained  whether  salvage  was  due  or  not,  it 
would  not  have  amounted  to  a  conversion. 
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^^^iMo^^*  thereof  to  the  satisfaction  of  the  said  salvors  :  which  are 

v—i..^.....^     the  same  supposed  grievances  in  respect  of  the  said  an- 

Claek        chor  and  hawser,  parcel  &c«,  in   the  said   declaration 

CHAMBBELAiit.  mcntioned,  whereof  the  plaintiff  hath  above  thereof -com- 
plained against  the  defendant ;  and  this  the  defendant  is 
ready  to  verify,  &c. 

Replication  to  the  last  plea,  de  injuri&« 
The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Trinity  term,  when  it  ap- 
peared, that,  on  the  S2d  of  March,  a  brig  called  the  Au- 
rora went  ashore  on  the  Shoeburg  or  North  Land,  off  the 
Essex  coast,  within  the  limits  of  the  vice-admiralty  of 
Essex.  On  Thursday,  the  31st  of  March,  Thomas  Mills 
and  Joseph  Mills  proceeded  to  the  brig,  and  found  her  with 
her  deck  under  water,  attached  to  an  anchor  and  hawser^ 
but  no  one  on  board  or  near  her.  They  took  away,  amongst 
other  things,  the  anchor  and  hawser,  and  proceeded  to 
Wivenhoe,  and  delivered  them  up  to  the  defendant,  the 
deputy  vice-admiral  of  Essex^  and  made  a  report  in  a 
book  l^ept  by  the  defendant,  and  deposited  them  in  the 
admiralty  warehouse.  The  anchor  and  hawser  were  the 
property  of  the  plaintiff,  who  was  the  owner  of  another 
smack,  by  which  assistance  had  been  rendered  to  the  brig, 
and  who  had  attached  the  anchor  to  the  brig  to  secure  her. 
The  plaintiff  had  then  left  her  for  the  purpose  of  carry- 
ing away  goods  from  the  wreck,  but  with  the  intention  of 
returning.  Whilst  Mills  was  proceeding  with  the  anchor, 
&c«  from  the  wreck,  the  plaintiff's  smack  came  alongside, 
and  the  plaintiff  charged  Mills  with  taking  his  anchor, 
and  demanded  to  have  it  back ;  to  which  Mills  replied, 
that  he  did  not  know  whose  anchor  it  was,  that  he  had 
found  it  sunk  with  the  wreck  and  abandoned,  and  he 
should  deliver  it  into  Court.  The  defendant  was  subse- 
quently applied  to  by  the  plaintiff  to  deliver  up  the  anchor 
and  hawser,  but  he  refused  to  do  so  unless  the  salvage 
was  paid,  or^security  given  for  its  payment.    These  facta 
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having  been   proved  9    ihe    Lord   Chief  Baron    waa  of  Exch^  of  Piea$, 
opinion  that  they  did  not  support  the  defendantls  special  ^ 

plea,  and  he  directed  the  jury  to  find  a  verdict  for  the       Clark 
plaintifi;  which  they  accordingly  did.  Chamberlain. 

Knox  now  moved  for  a  new  trial,  on  the  ground  of  mis^ 
direction. — First,  the  special  plea,  which  was  framed  upon 
the  1  &  £  Greo*  4,  c.  75,  s.  1,  was  sufficiently  proved. 
That  statute  enacts,  **  That  all  pilots,  boatmen,  hovellers, 
or  other  persons  who  shall  take  up  any  anchors,  cables, 
tackle,  apparel,  furniture,  stores,  or  materials,  or  any  goods 
or  merchandise  which  may  have  been  parted  with,  cut 
from,  or  left  by  any  ship  or  vessel  within  any  harbours, 
rivers,  or  bays,  or  on  any  of  the  coasts  of  this  kingdom, 
whether  the  same  ship  or  vessel  shall  be  or  shall  have  been 
in  distress  or  otherwise,  and  which  shall  have  been 
weighed^  swept  for,  or  taken  possession  of  by  any  such 
boatmen,  pilot,  hoveller,  or  other  person,  shall  send  a 
report  in  writing  of  the  articles  so  found,  and  stating  the 
marks,  if  any,  thereon,  and  also  an  accurate  and  particular 
description  of  the  bearings,  distances,  and  situations  and 
time  when  and  where  the  same  were  so  found,  to  a  deputy 
vice-admiral  or  his  agent,  at  or  near  to  the  port  or  place 
where  such  bdatmen,  pilot,  hoveller,  or  other  person  shall 
first  arrive  with  such  articles,^  within  forty-eight  hours 
after  his  or  their  arrival  at  such  port  or  place,  or  before 
he  or  they  shall  leave  (he  port,  if  he  or  they  shall  quit  it 
before  that  time  shall  expire  ;  and  shall  also  within  such 
period  aa  aforesaid  deliver  such  articles  so  found  into  a 
proper  warehouse,  or  such  other  place  as  the  vice-admiral 
of  each  county  shall  appoint,  for  safe  custody,  until  the 
same  shall  be  claimed  by  the  owner  or  owners  thereof,  or 
Us,  her,  or  their  agent  or  agents;  and  the  salvage, 
together  with  such  other  charges  and  expenses  as  are 
hereinafter  directed  to  be  paid  in  respect  of  such  articles, 
paid  by  him  or  them,  or  security  given   for   the  pay- 

VOL.  II.  O  M.  W, 
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SwL  ^  Pte«>  nent  thereof  to  the  satisfactioo  of  the  nhror  or  salTors 

.   ^^  .    thereof.**    That  act  does  not  mean  that  the  artidea  which 

Clakk        aie  parted  with,  or  Ufi  by  any  vesad  at  sea,  must  neeas- 

CBAMnax.AiK.  sarily  be  wreck  or  abaolatelj  derelict;  it  is  auflSdent  if 

there  is  no  one  near  them  to  take  care  of  them.  The 
uchor  and  hawser  had  been  left  in  that  sense,  and  there- 
fere  the  defendant  was  justified  in  detaining  them  until 
sahrage  was  paid.  The  plea  was  therefore  proTcd,  and 
was  a  good  answer  to  the  action.  Secondly,  there  was  no 
conversion  by  the  defendant.  The  defendant  ia  a  public 
fiinctioiiary,  widi  duties  to  perform  under  a  public  act  of 
parliament  He  is  required  by  the  act  to  receive  all  goods 
deliTcred  to  him,  and  keep  them  in  safe  custody  until 
claimed  by  the  true  owner,  and  the  sahrage  paid.  It  is  no 
part  of  his  duty  to  determine  the  ownership  of  the  goods, 
or  whether  the  salvage  be  payable  or  not,  as  the  seventh 
section  provides  that  in  case  of  dispute  the  parties  shall 
go  before  three  justices,  who  are  to  determine  the  matter. 
He  was  oonsequentfy  justified  in  demanding  payment  of 
the  salvage  before  be  would  deliver  up  the  articles ;  and 
therefore  it  was  no  conversion.  A  demand  and  refusal  do 
not  necessarily  amount  to  a  conversion;  they  are  only 
evidence  of  a  conversion,  and  may  be  explained.  In  BuU 
ler's  Nia  Prius,  45,  this  case  is  quoted:  "  A  lord  of  a 
manor  seised  a  beast  as  an  estray,  and  kept  it  for  some 
time  after  having  proclaimed  it.  The  own^  aftorwards^ 
and  within  the  year  and  day,  daimed  it,  and  brought 
trover,  without  first  tendering  a  satisfaction  for  the  keep 
of  it ;  and,  for  want  of  that,  it  was  holden  that  the  action 
vrould  not  lie;"  and  S  RolTs  Abr.  92,  is  referred  to. 
So,  in  Alexander  v.  Somikey  (a),  where  gCKxIs,  the  pro* 
perty  of  the  plaintiff,  had  been  by  the  servants  of  an 
insurance  company  carried  to  a  warehouse,  of  which 
the  defendant,  a  servant  of  the  company,  kept  the 
key ;   and   the  defendant,  on  being  applied   to  by   the 


(fl)5B.&A.347. 
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^^^'lA.^*"*    guilty  of  a  conversion,  and  would  have  been  entitled  to  a 

verdict  under  the  general  issue.     But  he  has  taken  it 


upon  himself  to  determine  that  it  is  due.     The  hardship 
Chamberlain,  on  the  defendant  arises  from  his  own  conduct,  partly  in 

pleading  as  he  has  done,  and  partly  by  his  answering  as 
he  did. 


Aldbrson,  B. — The  facts  stated  in  the  plea  are,  that 
the  anchor  and  hawser  had  been  parted  with,  and  left  by 
the  ship  at  sea.  The  facts  proved  were,  that  the  anchor 
and  hawser  had  been  taken  from  a  vessel,  and  had  not 
been  left,  but  had  been  attached  to  her  to  secure  her.  It 
cannot  be  said  that  the  plea  has  been  proved  to  the  satis- 
faction of  the  Court  or  jury.  As  to  the  plea  of  the  general 
issue,  it  might  have  been  a  question  whether  evidence 
might  not  have  been  given  under  it  to  shew  that  the  de- 
fendant had  a  justifiable  ground  for  detaining  the  goods, 
if  he  had  not  insisted  upon  detaining  them  for  the  sal*" 
vage. 

• 

Lord  Abinoer,  C.  B.  —  I  thought  the  defendant's 
special  plea  involved  the  question,  whether  the  anchor  and 
hawser  were  left  under  such  circumstances  as  to  warrant 
the  belief  that  they  had  been  abandoned  by  the  owner.  I 
think  that  is  the  meaning  of  the  words  l^  and  parted 
mih,  and  that  they  do  not  apply  to  cases  like  the  present. 

Rule  refused. 


Simpson  v.  Hurdiss. 
Toadeclara-      JLHIS  was  an  action  for  a  libel,  to  which  the  defen- 

tion  for  a  libel,      ,,,,«,  ^  .  i,  .1 

the  defendant     dant  pleaded — first,  the  general  issue  ;  secondly,  a  special 

pleaded  the 

general  issue, 

and  two  special  pleas.     At  the  trial  the  jury  found  all  the  issues  for  the  plaintiflf,  with  \s.  damages, 

and  the  judge  certified underthe  43  Elis.  c  0,  s.  2:— Held,  that  the  plaintiff  was  not  entitled  to 

the  costs  of  Uie  issues  found  for  him,  notwithstanding  the  rule  of  H.  T.  4  W.  4,  s.  7. 
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josUficatioD  ;  and  thirdly,  that  it  was  a  privileged  commu-  Exch.  of  PUat, 

1836. 
Dication.  ^      ^      ^ 

At  the  trial  before  Gumeyf  B.,  the  jury  found  all  the      Simpion 

issues  for  the  plaintiff,  with  1«.  damages*  and  the  learned      Huediss. 

Judge  certified  under  the  43  Eliz.  c.  6,  s.  S,  to  deprive  the 

plaintiff  of  costs  ;  whereupon  the  Master  refused  to  allow 

the  plaintiff  any  costs. 

Erie  now  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation. — The  plaintiff 
contends  that,  notwithstanding  the  Judge's  certificate,  he 
is  entitled  to  the  costs  of  the  issues  found  for  him.  The 
Stat.  3  &  4  Win.  4,  c.  42,  s.  1^  enables  the  Judges  to  make 
such  alterations  in  the  rules  as  to  pleadings,  and  such  re- 
gulations as  to  the  costs,  as  they  shall  deem  expedient ; 
sod  by  the  7th  rule  of  H.  T.  4  Will.  4,  the  defendant 
not  succeeding  upon  the  special  pleas,  the  plaintiff  is  en-* 
titled  to  the  costs  of  those  issues.  If  the  verdict  had  been 
for  the  defendant  on  the  general  issue,  the  plaintiff  would 
have  been  entitled  *to  the  costs  of  the  issues  found  for 
him.  Therefore  the  Master  was  wrong  in  deciding  that 
the  certificate  deprived  the  plaintiff  of  all  costs.  [Alder^ 
son,  B. — The  statute  of  Eliz.  says,  that  when  a  Judge  cer- 
tifies, you  shall  have  no  more  costs  than  damages.  Lord 
AUnger,  C.  B. — That  is  a  statutable  limitation.] 

Parke,  B. — The  rule  of  Court  is  subservient  to  the 

statute  of  Elizabeth.     It  was  not  meant  to  deprive  the 

Judge  of  the  power  to  certify. 

Rule  refused. 


M'KuNB  V.  Smith. 

XN  this  case  issue  was  joined  on  the  4th  of  November  for  By  the  practice 
the  second  sitting  in  term,  which  was  on  the  22d,  and  the  ofK?nS  Bench 

and  Ezcheqaer, 
a  fbintiff  has  not  a  right  to  enter  and  pan  his  record  immediately  after  issue  joined  and  notice 
of  tnal  g^ven,  so  as  to  make  the  defendant  pay  the  costs  of  it ;  hut  it  is  in  the  discretion  of  the 
Msitet  to  allow  such  coits  or  not,  as  he  thinks  fit 
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^''*i^^'^*  plaintiff  passed  the  record  on  the  10th.     On  the  12th 

the  defendant  obtained  an  order  to  pay  the  debt  and  costs. 
The  Master,  on  taxation,  refused  to  allow  the  plaintiff  the 
costs  of  passing  the  record,  amoonting  to  2/.  Oj.  6dL 

Kelly t  on  a  former  day  in  this  term,  moved  for  a  role  to 
shew  cause  why  the  Master  should  not  review  his  taxation. 
The  plaintiff  was  at  liberty  to  enter  and  pass  the  record 
as  soon  after  issue  joined  and  notice  of  trial  given  as  he 
thought  proper.  Here  the  plaintiff  had  no  reason  to  know 
that  the  defendant  had  any  intention  of  paying  the  debt 
and  costs,  before  the  record  was  passed.   ^ 

Barsiow  shewed  cause  in  the  first  instance. — ^This  was 
a  matter  entirely  for  the  Master's  discretion,  and  he  has 
exercised  it.  No  better  rule  can  be  adopted  than  to  leave 
these  matters  to  the  Master's  discretion. 

Cur.  adv.  rtfft. 

On  a  subsequent  day — 

Lord  Abinoer,  C.  B.,  said — ^We  are  <^  opinion  that  this 
was  a  question  proper  to  be  left  to  the  Master's  discretion, 
and  the  rule  must  be  discharged.  It  appears  that  the  prac- 
tice is  so  in  the  King's  Bench  as  well  as  in  this  Court,  though 
in  the  Common  Pleas,  the  plaintiff  has  a  right  to  enter 
his  record  immediately  after  issue  is  joined.  We  shall 
take  it  into  consideration  whether  we  will  not  make  some 
general  rule  on  the  subject. 

Alderson,  B. — We  have  decided  on  the  discretion  of 
the  Master,  with  the  exercifie  of  which  we  will  not  in- 
terfere. 

Rule  refused. 
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Erch,  of  Pieoi,  non-pavment  of  the  said  sum  of  500/.  within  three  ca- 

1  ftSfi 

^  '  ^     lendar  months  after  the  said  decease  of  the  said  Thomas 
GiRNF.Y       Sowdon  had  been  certified  to  their  directors  as  aforesaid, 
Rahuns.      or  at  any  time  afterwards.     Profert  was  then  made  of  the 
letters  testamentary. 

Second  plea. — That  before  and  at  the  time  of  the  death 
of  the  said  T.  Sowdon,  and  the  proving  of  the  said  will, 
and  of  the  granting  the  said  letters  testamentary  produced 
in  Court,  the  defendants  were  and  from  thence  hitherto 
have  been  and  still  are  resident  and  commorant  in  the 
city  of  London,  and  that  the  whole  of  the  capital  stock 
and  funds  of  the  said  company  in  the  said  policy  men- 
tioned, were,  before  and  at  the  time  of  the  death  of  the 
said  T.  Sowdon,  and  at  the  time  of  proving  the  said  will^ 
and  of  tlie  granting  of  the  said  letters  testamentary  pro- 
duced in  Court,  and  from  thence  hitherto  have  been  and 
still  are,  situated,  placed,  located,  and  fixed  within  the 
said  city  of  London ;  and  the  said  defendants  say,  that 
thc'said  city  of  London,  during  all  the  time  aforesaid,  was 
and  is  without  the  diocese  of  Exeter,  and  within  the  dio- 
cese of  London,  by  reason  of  which  said  several  premises 
the  proving  the  said  will  and  the  granting  of  the  said 
letters  testamentary,  as  far  as  relates  to  the  said  policy  of 
assurance,  did  not  in  anywise  belong  or  appertain  to  the 
said  Bishop  of  Exeter,  and  the  said  letters  testamentary 
produced  in  Court  arc  thereby  void,  and  of  no  effect 
against  the  said  defendants  in  respect  of  the  said  sum  of 
500/.,  and  of  all  money  due  upon  or  by  virtue  of  the  said 
policy  of  assurance;  and  this  the  said  defendants  are 
ready  to  verify,  &c. 

Replication. — That  the  said  T.  Sowdon,  up  to  and  at 
the  time  of  his  death,  dwelt  and  was  resident  and  com- 
morant within  the  diocese  of  Exeter  aforesaid,  to  wit,  at 
Whitstone,  and  there  within  the  diocese  of  Exeter  afore- 
said died,  and  that  the  said  instrument  or  policy  of  as- 
surance in  the  said  declaration  above-mentioned,  was,  at 
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the  time  of  the  death  of  the  said  T.  Sowdon,  within  the  B*ch.  of  puas, 
diocese  of  Exeter  aforesaid,  and  not  elsewhere,  and  this     *^     ^  '  ^ 
the  plaintiffs  are  ready  to  veriiy,  &c.  Gurney 

Demurrery  and  joinder  in  demurrer.  Rawlins. 

The  point  stated  for  argument  on  the  part  of  the  de- 
fendani  was  as  follows: — The  defendant  means  to  contend 
that  the  sum  due  upon  the  policy  is  bona  notabilia  in  the 
diocese  where  the  funds  of  the  insurance  company  are 
situated,  and  where  the  parties  liable  reside,  which  is  ad- 
mitted by  the  replication  to  the  second  plea  to  be  the 
diocese  of  London ;  and  that,  therefore,  the  letters  testa* 
mentary,  &c.,  from  the  diocese  of  Exeter,  are  void  as  to 
the  plaintiff's  claim. 


ion,  in  support  of  the  demurrer. — ^The  question 

in  this  case  is,  whether   this  money  is  bona  notabilia 

in  the  diocese  of  Exeter,  or  whether  it  is  bona  notabilia 

in  London,  or  elsewhere  out  of  the  diocese  of  Exeter.    If 

it  is  not  within  the  diocese  of  Exeter,  then  the  letters 

testamentary  are  either  void,  or  voidable  only  as  respects 

this  poUcy.     The  general  rule  is,  that  simple  contract 

debts  are  considered   to   be  bona  notabilia  where  the 

debtor  lived  at  the  time  of  the  death;  and  specialty  debts 

are  bona  notabilia  in  the  diocese  where  the  specialty  lies 

at  the  time  of  the  death.     Bacon's  Abr.,  Executors  and 

Administrators,  K;    Roll's  Abr.  908,9;   Lunn  v.  Dod- 

itm  (a).     There  is  a  third  case,  where  a  charge  is  created 

by  a  specialty  on  property  situated  in  another  diocese. 

That  is  the  present  case,  and  therefore  this  covenant  was 

bona  notabilia  in  London,  where  the  funds  of  the  insurance 

company  were  situate,  and  there  ought  to  have  been  a 

prerogative  probate.     [Parke,  B. — ^This  is  the  case  of  a 

covenant,  which  is  a  specialty].     It  is  not  a  contract,  but 

a  mere  charge  upon  effects  situate  in  London.     [Lord 

(a)  See  Lffsont  y.  Barrow,  2  Bingh.  N.  G.  486 ;  2  Scott,  721. 
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M*ch.rf  Pkat,  Abinger,  C.  B. — This  does  not  give  any  right  of  execu- 
^  tion  on  the  funds  as  funds  in  the  hands  of  the  directors* 
OuENET  The  plaintiffs  cannot  issue  an  execution  against  the  funds. 
Rawlins.  Parke,  B, — It  is  equivalent  to  a  covenant  to  pay  if  J.  S. 
should  go  to  Rome.  If  it  is  not  a  covenant  to  pay,  how 
is  the  action  maintainable  ?]  It  is  not  necessary  now  to 
answer  that  question.  It  may  be  that  the  action  is  main- 
tainable against  the  directors  because  the  funds  are 
chargeable  in  their  hands;  but,  if  they  had  not  sufficient 
funds,  they  might  not  be  liable:  therefore  the  question  is, 
whether  there  are  funds  sufficient,  and  are  they  charge- 
able? The  funds  are  the  source  from  which  the  money  is 
to  be  paid.  [Lord  Abinger,  C.  B. — No;  they  personally 
undertake  to  pay  the  money].  It  is  submitted  that  this  is 
a  specialty,  charging  effects  situate  in  the  dioces6  of  Lon- 
don, and  is  like  the  case  of  a  lease  of  lands,  which  is  con- 
sidered as  bona  notabilia  where  the  lands  lie  (a).  The 
defendants  only  wish  to  ascertain  who  is  entitled  to  re- 
ceive the  money. 

G.  7*.  White,  contrd,  was  stopped  by  the  Court. 

Lord  Abingbr,  C.B. — The  defendants  are  liable  in  their 
own  persons*  The  policy  does  not  give  any  right  against  the 
fund  itself,  though,  if  the  fund  should  turn  out  to  be  in- 
adequate, they  might  not  be  liable.  Either  the  policy  is 
utterly  void,  or  the  defendants  are  personally  liable  on 
the  covenant.  The  company  will  be  quite  safe  in  pay- 
ing the  plaintiffs. 

Parke,  B. — The  defendants  undertake  by  an  instru- 
ment under  seal  that  this  sum  of  money  shall  be  paid, 
if  the  funds  prove  adequate ;  therefore  it  is  equivalent  to 
a  covenant  to  pay  if  J.  S.  go  to  Rome.  In  the  case  re- 
ferred to  of  the  lease,  that  proceeds  on  the  ground  that 

(a)  Com.  Dig.  Admor.  B. 
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the  Talue  of  the  term  is  the  assets,  not  the  lease  itself.  B»ck.  <if  PUm, 

The  only  aTailable  property  to  the  testator  here  was  Che  '  ^ 

specialty.  Oubkey 


V, 

Rawlins. 


Aldsrson,  B.y  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Owen  r.  Waters. 

Assumpsit  on  a  bin  of  exchange,  payable  four  months  Action  on  a  uu 
after  date,  by  the  drawer  against  the  acceptor.     The  de-  Sie^driwI?  ^ 
elaration  was  according  to  the  form  given  by  the  rule  of  ^^^^^^  ^i^' 
Trinity  Term,  1  Will.  4,  with  the  averment  therein  men-  dedantion  ai- 
tioned,  "  which  period  has  now  elapsed  :**  and  was  entitled  bill  was  made 
the  25th  of  October.     To  this  declaration  there  was  a  de-  mJ^  *w^ie 
morrer,  shewing  for  cause  that  it  did  not  sufficiently  appear  four  months 
that  the  bill  had  become  due  before  the  commencement  « which  period 
of  the  suit;  and  that  the  averment,  '^  which  period  has  now   elapsed  :"— 
elapsed,**  ou^ht  to  have  been,  "  which  period    elapsed   ?*{*  ^'^  *^* 

*^         '  °  '  ^  *^  declaration  was 

before  the  commencement  of  this  suit.**  sufficient,  and 

that  it  was  not 
necessary  to 

Chadwicke  Jones^  in    support   of  the  demurrer. — In   months'had*' 
Abbott  V.  AslettCa),  where  the  declaration  stated  the  bill  ^l^v^  "before 

^  the  commence- 

to  be  payable   three  months  after  date,   and    averred  mentofthe 

'*  which  period  has  now  elapsed,"  this  Court  intimated 

a  strong  opinion  that,  since  the  Uniformity  of  Process  Act, 

that  form  was  incorrect.  There,  Parke ,  B.,  in  referring  to 

the  forms  of  declarations  given  by  the  new  rules  prior  to 

the  Uniformity  of  Process  Act,  says,  "  Those  rules  were 

made  before  the  Uniformity  of  Process  Act,  2  Will.  4, 

c  89,  and  the  forms  given  by  them  would  then  be  correct, 

in  actions  by  bill,  because  then  the  declaration  in  those 

(a)  1  M.  &  W.  209. 
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Exeh.  of  PUat,  actions  was  the  comtnencement  of  the  suit ;  but  that  is  no 

longer  so.  The  suing  out  the  writ  is  now  the  commence- 
ment of  the  suit^  and  those  forms  are,  therefore^  no  longer 
correct.''  And  the  Court  there  refused  to  set  aside  the 
demurrer  as  frivolous,  and  recommended  the  plaintiff's 
counsel  to  amend  the  declaration.  It  ought  to  appear 
from  the  declaration  that  the  bill  was  due  at  the  time  of 
the  commencement  of  the  action.  The  four  months,  at 
the  end  of  which  the  bill  was  to  become  payable,  may 
have  expired  before  the  declaration,  but  not  before  the 
writ  was  sued  out. 

Addison,  contra. — The  case  cited  is  only  an  authority 
to  shew  that  such  a  demurrer  is  not  frivolous.  The  forms 
giveif  by  the  rules  in  question  were  meant  to  apply  to  all 
the  Courts,  to  the  Court  of  Common  Pleas  as  well  as  to 
the  other  Courts.  In  the  Court  of  Common  Pleas,  and  in 
the  other  Courts  in  proceedings  by  original,  the  declara- 
tion was  never  considered  to  be  the  commencement  of  the 
suit,  but  the  writ.  This  declaration  is  in  strict  compliance 
with  the  form  given.  [Parlce,  B. — Those  forms  were  giveq 
only  by  way  of  example,  and  were  intended  to  curtail  the 
length  of  the  declaration].  Then  they  are  not  imperative. 
The  plaintiff  was  not  bound  to  follow  the  letter  of  the 
form.  And,  independently  of  those  rules,  the  declaration 
is  sufficient  without  the  averment.  If  there  is  nothing  on 
the  face  of  the  declaration  to  shew  that  the  cause  of  action 
had  not  accrued  when  the  suit  was  commenced,  it  is  suffi- 
cient :  Lee  v.  Clarke  (a).  In  Pugh  v.  Robinson  (6),  the 
Court  was  astute  to  support  the  declaration  on  that  prin- 
ciple. The  old  mode  of  declaring  on  bills  before  the  new 
rules,  as  well  by  original  as  by  bill,  was,  merely  to  state  the 
making  of  the  bill,  the  acceptance,  the  liability,  and  the 

(a)  2  East,  338.  (b)  1  T.  R.  116. 
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promise,  with  the  common  breach,  without  any  averment  ^ch.  rfPUat, 

that  the  bill  had  become  due.     [Parker  B. — I  know  I 

always  used  to  aver  that  the  bill  became  due  before  the 

commencement  of  the  action ;  but  I  admit  it  may  have 

been  from  abundant  caution.]     If  this  declaration  be  bad, 

then  every  declaration  on   the  indebitatus  counts,  and 

in  trover,  and  trespass,  and  many  other  cases,  must  be  bad 

for  the  same  cause.    On  the  face  of  this  declaration,  there 

is  nothing  to  shew  that  the  action  was  brought  too  soon, 

but  the  contrary ;  for  the  declaration  is  entitled  on  the 

25th  day  of  October,  and  it  states  that  the  bill  was  m^^de 

on  the  29th  of  March,  and  was  payable  four  months  after 

date.  It  would  therefore  be  due  on  the  Ist  of  August,  which 

was  long  before  the  title  of  the  declaration.     The  record 

of  the  issue,  if  properly  made  up  according  to  the  rule  of 

Hilary  Term  4  Will.  4,  will  shew  when  the  writ  issued, 

and  that  it  was  after  the  bill  became  due,  the  writ  having 

in  fact  been  issued  on  the  16th  of  August.     Hence,  if  the 

Court  decide  that  the  declaration  is  bad,  there  will  be  this 

inconsistency,  viz.,  that  the  declaration  is  bad  per  se,  but 

will  be  good  on  the  whole  record,  and  on  error  the  date 

of  the  writ  would  appear  on  the   face   of  the  record. 

[Parie^  B. — The  declaration  does  not  state  the  date  of 

the  bill,  and  non  constat  but  that  the  date  was  after  the 

drawing  of  the  bill,  and  therefore  the  bill  may  not  have 

become  due  until  afiter  the  writ  issued.]     Prim&  facie,  the 

bill  must  be  taken  to  bear  date  on  the  day  it  was  drawn. 

[Parkef  B. — Have  you  any  authority  for  that  ?     In  Coxen 

y.  Lyon  (a),  the  date  of  a  bill  of  exchange  appeared  to 

be  different  from  the  day  on  which  it  was  alleged  to  have 

been  made,  and  Thompson^  B.,  held  that  it  was  not  a 

fatal  variance].     The  doctrine  is  so  stated  in  Bayley  on 

Bills,  and  the  cases  of  De  la  Courtier  v.  BeUamy  (&),  and 

(a)  2  Campb.  307,  n.  (h)  2  Show.  422. 
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Micch.  tf  Picoi,  Hague  V.  French  (a),  are  there  cited.      HwU  v.  MaS" 

sey  (Jb)  goes  to  the  same  point 

C.  Jone^  was  heard  in  reply. 

Cur.  ado.  tuU. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  AbingeR)  C.  B« — ^There  was  a  case  of  Owen  y. 
Waters  argued  in  the  course  of  this  Term,  before  my 
Brottiers  Ptnrke,  Alderton,  Gumey^  and  myself.  The  case 
turned  on  two  questions ;  first,  whether  the  day  on  which 
the  bill  bore  date  was  to  be  taken  to  be  the  day  on  which 
it  was  stated  to  have  been  made ;  and  secondly,  whether  it 
sufiiciently  appeared  upon  the  face  of  the  declaration  that 
the  bill  was  due  before  the  time  when  the  action  was  com* 
menced.  The  Court  have  looked  into  the  cases  that  were 
cited  on  the  argument,  and  they  think  Mr » Addison  was  cor* 
rect  in  his  mode  of  stating  the  form  of  pleading;  and,  first 
of  all,  they  will  not  sanction  any  proposition  that  the  right 
of  action  should  be  shewn  to  have  accrued  at  any  time  prior 
to  its  commencement,  except  it  appears  from  the  declaration 
itself.  In  other  words,  the  Court  does  not  look  out  of  the 
declaration  in  order  to  see  whether  the  action  was  com^ 
menced  before  the  declaration  was  filed.'  To  illustrate 
this,  we  have  only  to  look  to  the  form  of  pleading  in  re- 
spect of  the  Statute  of  Limitations.  If  you  plead  the 
Statute  of  Limitations,  it  always  applies  to  the  declara- 
tion, and  the  plaintifi^  replies,  and  shews  the  writ  was  sued 
out  before.  If  it  appears  on  the  face  of  the  declaration 
that  the  action  was  commenced  and  the  first  writ  sued 
out  before  such  right  of  action  had  accrued,  that  would  be 
wrong ;  but  you  are  not  to  intend  that,  to  make  a  declara- 
tion bad.  We  also  think,  though  it  may  be  true  that  you 
may  offer  any  evidence  to  shew  the  truth,  where  it  is  said 

(fl)  3  Bos.  &  Pul.  173.  {0)  6  B.  &  Ad.  902* 
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Aat  a  bill  is  made  to  appear  dated  unfairly — to  shew  ^^\M^f^^^' 

that  it  really  was  dated  on  a  particular  day;   yet  so 

long  as  that  remains  without  explanation,  we  may  very 

fairly  suppose  the  bill  bears  date  the  day  on  which  in 

die  declaration  it  is  stated  to  be  made.    Thereforci  on 

both  grounds  it  appears  to  us  that  the  declaration  is  good^ 

and  that  the  defendant  has  no  ground  of  demurrer. 

Judgment  for  the  plaintiff. 


MoRANT  t>.  Sign. 

X  ROVER.— -The  declaration  stated  that  the  plaintiff  Trover  for  an 
was  lawfully  possessed,  €U  of  his  oum  property ^  of  certain  ^p^y  o?uie 
goods  and  chattels,  to  wit,  one  oak  tree,  one  piece  of  tim-  pf«intiiE  Plea, 

®  »  ,  J  f  I  that  the  defen- 

ber,  two   cart  loads  of  bushes,  and  five  cwt.  of  bark,  dant  wai  aeiied 
which  he  casually  lost,  &c.,  &c.  and,  being  to 

Plea— That,  before  the  said  time  when  &c.,  to  wit,  on  ^efendan^t;  ?u't 
&c.,  be,  the  defendant,  was  seised  in  his  demesne  as  of  do^>>  tb«  ^J^» 

#»i«  •■  iit^ii  •  which  he  after^ 

fee,  of  and  m  a  certain  close  called  Colehayes,  situate  &c.,  wards  delivered 
abutting  towards  the  north  on  a  certain  other  close  of  r<^°  ^  be  kept 
the  defendant  called  Smith's  Meadow,  towards  the  east  ?.'  ^?  "V^ 

'  him  the  defen- 

on  a  certain  fence  separatincf  the  said  first-mentioned  close  dant;  and  that 
from  a  certain  ciose  called  Mill  Mead,  and  towards  the  afterwards  deli- 
south  on  a  certain  bank  of  a  certain  mill-stream;   and  luuitiff, where- 
being  so  seised,  he,  the  defendant,  on  the  day  and  year  "p<"»  the  defcn- 

y  ,  ^  ^  dant  took  it  out 

last  aforesaid,  cut  down  one  oak  tree,  one  other  tree,  and,  of  the  possession 
two  cart  loads  of  bushes,  then  respectively  growing  and  ^  he^ lawfully' 
being  in  and  upon  the  said  first-mentioned  close,  and  then  n»>s*>tdoforthe 

or  '  cause  aforesaid, 

cut  and   stripped  from  the  said  other  tree  five  cwt.  of  which  was  the 

bark,  which  oak  tree,  bushes,  and  bark,  and  which  other  in  the  deciara- 

tree  so  stripped  of  its  bark  as  aforesaid,  are  the  same  ^^^"on°pe- 

eoods  and  chattels   in  the  said  declaration  mentioned,  ciai  demurrer, 

And  the  defendant  further  says,  that  afterwards  and  be-  was  good, 
fore  the  said  time  when  &c.,  to  wit,  on  the  day  and  year 
last  aforesaid,  he,  the  defendant,  delivered  the  said  goods 
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Bxeh.  of  Pleat,  and  chattels  to  one  Richard  Roe,  to  be  kept  by  the  said 

Richard  Roe  to  and  for  the  use  of  him  the  defendant ; 
and  the  said  Richard  Roe  afterwards  and  before  the  said 
time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  the  said  goods  and  chattels  to  the  plaintiff; 
whereupon  the  defendant,  at  the  said  time  when  &c., 
took  the  said  goods  and  chattels  from  and  out  of  the  pos- 
session of  the  plaintiff,  as  he  lawfully  might  do  for  the 
cause  aforesaid,  which  is  the  same  conversion  and  disposi* 
tion  in  the  said  declaration  mentioned.  And  this  the  de- 
fendant is  ready  to  verify,  8cc 

Demurrer,  assigning  the  following  causes.  That  the 
plea  in  effect  amounts  to  a  denial  of  the  right  of  property 
in  the  plaintiff  of  the  goods  and  chattels  in  the  declaration 
mentioned,  and  ought  to  have  been  so  pleaded  in  form, 
and  to  have  concluded  to  the  country;  that  the  state- 
ment in  the  said  plea  respecting  the  conversion  of  the 
said  goods  and  chattels  cannot  be  put  in  issue  by  the 
plaintiff;  that  the  facts  disclosed  by  the  plea  are  not 
inconsistent  with  the  right  of  property  of  the  said  goods 
and  chattels  being  in  the  plaintiff  at  the  time  oF  the  con- 
version thereof,  as  stated  in  the  plea ;  and  that  the  said  plea 
does  not  sufficiently  or  properly  confess  and  avoid. 

Barstaw,  in  support  of  the  demurrer. — This  would 
clearly  have  been  a  bad  plea  at  common  law.  [Parke^  B. — 
The  plea  would  have  been  bad  before  the  new  rules,  as 
not  confessing  a  conversion.  But  do  not  the  new  rules 
make  all  the  difference  ?]  The  practice  of  giving  express 
colour  is  an  anomaly  which  ought  not  to  be  extended  to 
actions  of  trover.  In  those  cases  in  which  express  colour 
is  allowed  to  be  given,  the  colour  cannot  be  traversed;  and, 
if  the  plaintiff  had  taken  issue  upon  the  delivery  to  Richard 
Roe,  he  would  have  been  told  that  by  the  introduction  of 
the  name  of  that  fictitious  personage^  he  had  notice  that 
the  allegation  was  a  mere  fiction,  which  ought  not  to  be 
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traversed  (a\     The  defendant  might  at  once  have  denied   E^ch.  of  pieat, 

1836 

the  plaintiff*8  property  in  the  trees.  This  is  a  mere  struggle  ^ 

for  the  affirmative  of  the  issue  at  Nisi  Prius  (b) :  and  the       Morant 
defendant  ought  not  to  be  allowed  to  lengthen  the  plead-  siun. 

ingSy  and  turn  the  affirmative  of  the  issue,  by  the  insertion 
of  mere  matter  of  fable.  Nor  is  the  case  altered  by  the 
new  rules,  which  state  that  "  in  an  action  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement ;"  that  "  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea ;"  that  **  such 
plea  in  an  action  for  converting  the  plaintiff's  goods  shall 
operate  as  a  denial  of  the  conversion  only,  and  not  of  the 
plaintiff's  title  to  the  goods ;"  and  that  "  all  matters  in 
confession  and  avoidance  shall  be  pleaded  specially,  as  in 
actions  of  assumpsit."  [AlderMon^  B. — This  plea  is  ac- 
cording to  the  spirit  of  the  new  rules,  as  its  effect  is  to 
bring  the  point  in  dispute  between  the  parties  to  a  nearer 
issue.  The  defendant  says  that  the  trees  do  not  belong 
to  the  plaintiff,  and  he  states  why  they  do  not].  The 
plaintiff  is  compelled  by  this  mode  of  pleading  to  take 
issue  upon  the  seisin  in  fee.  [Paries  B. — Is  there  any- 
thing in  the  new  rules  of  pleading  to  prevent  the  giving 

(a)  Though  the  reason  why  the  admitted  that  he  had  brought  au 

opposite  party  shall  not  traverse  action  against  the  defendant  for 

the  express  colour  given  is  not  converting    his,  the  defendant's, 

stated  in  the  books,  it  would  ap-  own  trees. 

pear  to  be  this ;  that  by  denying  {b\  If  the  plaintiff  had  declared 

the  matter  alleged  by  way  of  co-  in  trespass  quare  clausuin  fregit, 

lour,  the  facts  of  the  case  would  he  would  have  dirccily  raised  the 

stand  still  more  strongly  against  real  point  in  dispute.    The  defen- 

the  traverser.  lliuSyif  in  theprin-  dant  must  have  denied  the  plain- 

dpal  case  the  plaintiff  had  denied  tiff's  possession  of  the  close,  and 

the  delivery  to  Richard  Roe,  he  the  affirmative  of  the  issue  would 

would  have  left  the  title  of  the  have  been  on    the  plaintiff,   who 

defendant    to    the    trees    uuim-  would    then    have   obtained    the 

peached,  and  would,  in  effect,  have  opening  and  the  reply. 

VOL.  II.  H  M.  W. 
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Ezcb.  of  PUat,  of  colour  ?     This  plea  appears  to  me  to  be  in  furtherance 

of  the  object  of  the  new  rules].  Though  nothing  is  said 
in  the  new  rules  about  colour,  yet  as  matters  in  confession 
and  avoidance  in  case  are  to  be  pleaded  qm  in  actions  in 
assumpsit,  it  may  be  inferred  that  there  was  no  intention 
to  enable  defendants  to  give  express  colour,  that  being 
never  done  in  assumpsit.  [Alderson,  B. — ^What  is  meant 
by  that  rule  is,  that  a  defendant  must  plead  upon  the  same 
principle  of  stating  expressly  the  special  matters  of  de- 
fence.    Parke,  B. — There  is  no  doubt  the  plea  is  good]. 

Barsiaw  then  prayed  leave  to  amend  upon  payment  of 
costs,  which  was  granted. 

Leave  to  withdraw  demurrer  and  reply,  on 
payment  of  costs  (a). 

Manning  appeared  in  support  of  the  plea. 


(a)  And  see  Carr  v.  HincfUiff, 
4  B.  &  Cr.  547  ;  7  Dow.  &  Ry. 
42 ;  Maggs  v.  Ames,  1  M.  &  Payne, 
294 ;  4  Bingh.  470;  Paramore  v. 
Johnson,  1  Ld.  Raym.  566 ;  Hal- 
lot  V.  Birt,  1  Ld.  Raym.  218 ; 
Skiuner,  674 ;  Dr,  J^yfieldtt  case. 


10  Co.  Rep.  88;  90,  a.;  91,  b.; 
6  Nev.  &  Man.  280,  n. ;  Twmo 
V.  Morris,  2  G.  M.  &  R.  298 ; 
SMy  V.  NeUh,  Ibid.  355;  Com. 
Dig.  tit.  Pleader,  (E)  13,  14; 
Ibid.  (3  M)  40,  41. 


TuRQUANDand  Others,  Assignees  of  William  Knight^ 
a  Bankrupt,  against  John  Knioht. 

„        ,  A  ROVER  for  the  lease  of  a  public-house,  dated  the 

Trover  for  a  * 

lease  by  the       26th  of  August,  1835,  granted  hy  one  Calvert  to  William 
bwCupt— *      Knight,  the  bankrupt. 

Plea,  that  be- 
fore the  bank- 
ruptcy the  bankrupt  deposited  the  lease  with  the  defendant  as  a  collateral  security  for  monty 
which  the  bankrupt  then  owed  him.  At  the  trial,  the  plaintiflfb  attempted  to  shew  that  the  lease 
was  deposited  after  the  act  of  bankruptcy,  and  for  that  purpose  called  a  witness,  who  had  been  the 
attorney  for  the  bankrupt  after  the  act  of  bankruptcy,  and  had  been  applied  to  by  him  to  raise 
him  money.  It  was  then  proposed  to  ask  him  whether  the  bankrupt  had  not  the  lease  in  his 
possession  at  that  time : — H€ld,  that  this  was  privileged  from  disclosure,  as  being  a  confidential 
communication  made  to  him  relative  to  his  character  as  an  attorney. 
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VlesLB,   first,  not  guilty;    secondly,  that  the   plaintiffs  ^*^\Xf^^°'* 
were  not  possessed  of  the  lease  as  of  their  own  property ;     >^»^,^^^ 
thirdly,  that  the  said  William  Knight,  before  he  became     turquand 
bankrupt,  to  wit,  on  the  28th  of  September,  1885,  depo-      Knioht. 
rited   the  said  lease  with  the  defendant  as  a  collateral 
security  for  the  repayment  of  the  sum  of  850/.,  in  whicli 
snm  he  the  said  William  Knight  was  then  indebted  to 
him  the  defendant. 
Replication  to  the  last  plea,  de  injuria. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  it  was  proved  that  the  fiat 
of  bankruptcy  was  issued  against  William  Ktiight  on  the 
19th  of  December,  1885,  within  two  months  after  the  act 
of  bankruptcy.    The  case  on  the  part  of  the  plaintiffs 
was,  that  the  lease  had  been  deposited  with  the  defendant 
afier  the  act  of  bankruptcy  was  committed ;  and  for  the 
purpose  of  shewing  this,  they  called  a  witness,  who  stated 
that  he  had  been  the  attorney  for  William  Knight  in  the 
month  of  November,  1835,  and  that  Knight  had  applied 
to  him  to  procure  him  the  loan  of  a  sum  of  money.     The 
plaintiflTs'  counsel  then  proposed  to  ask  him  whether  the 
bankrupt  had  not  the  lease  in  his  possession  at  that  time, 
and  whether  he  had  not  brought  it  to  him  for  the  purpose 
of  raising  money  upon  it.     It  was  objected,  that  the  wit- 
ness having  been  the  bankrupt's  attorney  at  the  time,  the 
communication  to  him  was  confidential,  and  he  therefore 
could  not  be  allowed  to  answer  the  question.     The  Lord 
Chief  Baron  ruled  in  favour  of  the  objection,  and  the  evi- 
dence was  rejected.     A  verdict  having  been  found  for  the 
defendant, 

Sir  F.  Pollock,  on  a  former  day  in  this  term,  moved  for 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  the  evidence  had  been  improperly 
rejected.  Where  an  attorney  is  employed  merely  to  raise 
money,  that  is  not  such  an  employment  as  brings  him 

u2 
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Exch.  of  Pleat,  Within  the  rule  as  to  confidential  and  privileged  communi- 
^    cations.     It   is  admitted  that  if  the  communication  had 
TuRQUAND     relation  to  the  proper  business  of  an   attorney,  it  would 
Kniuht.      1>6  protected  ;  but  here  he  was  acting  in  the  character  of 
a  scrivener  only.     [Lord  Abinger,  C.  B. — He  said,  "  I 
was  at  that  time  defending  several  actions  for  him  (the 
bankrupt)."    Alderson,  B.,  referred  to  Cholmondeley  v. 
Clinton  (a).     Parke,  B.,   referred  to    Wheailey  v.    WH- 
Hams   (6),   and    the   judgment    of  Lord  Brougham   in 
Greenough  v.  Gaskell  (c),  and   observed,  "  Suppose  the 
lease  came  into  his  hands  in  order  to  prepare  a  security  for 
money  already  agreed  to  be  advanced,  you  would  say  that 
it  was  brought  to  him  in  the  character  of  an  attorney.     If 
he  were  merely  a  licensed  conveyancer,  it  would  be  dif- 
ficult to  say  that  he  would  be  privileged."] 

Lord  Abinger,  C.  B. — The  Court  will  look  into  the 
cases  decided  on  the  subject,  but  the  inclination  of  their 
opinion  is  against  you. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

Lord  Abinger  said, — In  this  case  a  motion  was  made 
for  a  new  trial,  on  the  ground  of  the  rejection  of  the  evi- 
dence of  an  attorney.  The  Court  were  at  the  time  strongly 
inchned  to  hold  that  the  evidence  had  been  properly  re- 
jected, but  wished  to  look  into  the  cases,  and  particularly 
that  of  Greenoughv,  Gaskell,  where  Lord  Brougham  went 
through  all  the  authorities.  We  have  since  done  so,  and 
we  find  the  greater  weight  of  authority  is  in  favour  of  the 
rejection  of  the  evidence.  As  to  the  point  of  this  docu* 
ment  being  brought  to  the  witness  in  his  character  of  a 
scrivener.  Lord  Nottingham  laid  it  down  (jd)  that  he  would 
not  compel  a  scrivener  to  disclose  the  communications 
made  to  him. 

(a)  19  Ves.  268.  {d)  Harvey  v.  Clayton,  2  Swans- 

(b)  I  M.  &  W.  533.  ton,  221,  n.  See  also  Anon,  Skin- 

(c)  1  Mylne  &  K.  98.  404. 


MICHAELMAS  TERM,  7  WILL.  IV.  101 

Aldbrson.  B. — ^The  rule  seems  to  be  correlative  with  E*eh,  of  Pleas, 
that  which  governs  the  summary  jurisdiction  of  the  Courts  ^ 

over  attomies.  In  Ex  parte  Aitken  (a),  that  rule  is  laid  Turquand 
down  thus : — **  Where  an  attorney  is  employed  in  a  matter  Kniout. 
wholly  unconnected  with  his  professional  character,  the 
Court  will  not  interfere  in  a  summary  way  to  compel  him 
to  execute  faithfully  the  trust  reposed  in  him.  But  where 
the  employment  is  so  connected  with  his  professional  cha- 
racter^  as  to  afford  a  presumption  that  his  character 
formed  the  ground  of  his  employment  by  the  client^  there 
the  Court  will  exercise  this  jurisdiction."  So^  where  the 
communication  made  relates  to  a  circumstance  so  con- 
nected with  the  employment  as  an  attorney,  that  the  cha- 
racter formed  the  ground  of  the  communication,  it  is  pri- 
vileged from  disclosure. 

Rule  refused. 


(a)  4  B.  &  Aid.  49.    See  also  £«  parU  Ycatntan,  4  Dowl.  P.  C. 


ai- 


Knioht  r.  Turquand. 

1.RESPASS  for  breaking  and  entering  the  plaintiff's  The  official 
bouse,  and   carrying  away  his  goods. — Plea,  not  guilty,  niptcy  is  not 
The  action,  which  was  tried  before  Lord  Abinger,  C.  B.,  ^7,'^^ 'j^f^^h^J^" 
at  the  last  Surrey  assizes,  was  brouscht  against  the  de-  6Geo.4,  c.  16, 

:  .  .      a.  44,  and  i«  not 

lendaiit,  the  official  assignee  appointed  under  a  nat  in  therefore  en- 
bankruptcy  issued  against  the  plaintiff,  a  livery  stable  ofactio^n'bVthe 
keeper  in  the  Borough,  for  the  purpose  of  trying  the  va-  »"«««<*  *>**!V 
lidity  of  the  fiat.     Proof  having  been  given  of  the  de-  his  goods  under 
fendant's  interference  in  the  sale  of  the  plaintiffs  stock,  in 
l)ecember,  1835,  and  that  the  catalogues  of  sale  bore  a 
'Terence  to  him  as  official  assignee,  it  was  objected  for 
tbe  defendant,  that  the  action  ought,  under  the  6  Geo.  4, 
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Exch.of  PUoi,  c.  IG,  s.  44,  to  have  been  brought  within  three  months 
v^.^^^^     after  the  seizure  of  the  goods,  whereas  the  writ  was  not 
Knight       sued  out  until  the  S4th  June  last ;  and  his  Lordship  being 
TuRQUAND.     of  that  opinion,  directed  a  nonsuit. 

In  this  term,  Piatt  obtained  a  rule  nisi  for  a  new  trial, 
citing  Carruthers  v.  Payne  (a).  Edge  v.  Parker  (b),  and 
Worth  V.  Budd{c),  as  authorities  that  the  protecting  clause 
in  question  did  not  apply  to  actions  against  assignees 
chosen  by  the  creditors,  and  contending  that  the  official 
assignee  stood  in  this  respect  in  the  same  situation :  Muni 
V.  Clark  (d). 

I^esiger  and  JV.  Clarkson  now  shewed  cause. — The 
question  to  be  decided  in  this  case  is  one  of  considerable 
importance,  and  has  never  yet  been  directly  before  any 
of  the  Courts ;  viz.^  whether  an  official  assignee  stands  in  a 
diffisrent  character  and  situation  from  an  ordinary  as- 
signee, and  whether  an  act  done  by  him  in  his  official 
capacity  is  not  an  act  done  in  pursuance  of  the  Bankrupt 
Acts,  so  as  to  come  within  the  protection  of  the  6  Geo.  4, 
c.  16,  S.44'.  It  must  be  admitted  that  the  cases  referred 
to  on  the  other  side  have  established  that  acts  done  by  the 
ordinary  assignees  of  a  bankrupt  are  not  acts  done  in  pur- 
suance of  the  statute,  but  in  virtue  of  their  right  of  pro- 
perty. That  question,  however,  has  never  been  consi- 
dered with  reference  to  the  new  rules,  which,  if  this  clause 
affords  assignees  no  protection,  will  compel  them  in  all 
cases  to  plead  specially,  and  shew  all  the  facts  on  the  record. 
But  the  case  of  an  official  is  altogether  distinct  from  that 
of  a  general  assignee.  The  official  assignee  derives  bis 
authority  from  the  1  &  2  Will  4,  c.  56 :  by  the  S2d  sec- 
tion of  which  the  Lord  Chancellor  is  empowered  to  choose 

{a)  5  Bmgh.  270 ;  2  Moo.  &  P.  {d)  10  Bing.  102 ;  3  Moo.  &  So. 

420.  463 ;  2  Bing.  N.  C.  299 ;  2  Scott, 

(J)  8  B.  &  Cr.  €97.  475. 
(c)2B.&Ad.  177. 
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a  number  of  persons,  qualified  as  therein  mentioned,  not  ^'^a.  of  pua», 
exceeding  thirty,  to  act  as  official  assignees,  of  whom  one  ^ 

is  to  be  selected  by  the  Court  of  Bankruptcy  to  act  in       Kniout 
each  fiat.     Sect.  33,  which  directs  that  the  official  as-     Turquano. 
signee  shall  not  interfere  as  to  the  time  and  maimer  of  the 
sale  of  bankrupts'  property,  was  relied  on  at  the  trial,  and 
it  was  said  the  defendant  had  interfered  in  a  manner  which 
the  act  did  not  authorize,  and  was  therefore  liable  at  all 
events.     But  the  act  does  not  prevent  the  official  assignee 
from  being  present  at  the  sale  to  see  that  it  is  conducted 
properly,  the  time  and  manner  of  it  having  been  directed 
by  the  creditors'  assignees.     The  point  in  dispute  there- 
fore is,  whether  the  official  assignee  is  not  the  officer  of 
the  Court — like  the  messenger — performing  every  act  he 
does  under  the  authority   of  the  statute.    Sect.  60  ex- 
pressly describes  him  as  the  officer  of  the  Court — directing 
that  no  judge,  commissioner,  &c.,  official  assignee,  or 
Mket  (ffficer,  shall  be   capable  of  sitting  in  parliament. 
The  provisional  assignee  of  the  Insolvent  Debtors'  Court 
is  the  officer  whose  situation  and  duties  furnish  the  closest 
analogy  to  those  of  the  official  assignee  in  bankruptcy. 
He  also  is  appointed  by  the  Court,  to  take  assignments  from 
iosdvents,  and  to  make  assignments  to  the  general  as- 
signees; a  mere  instrument  for  the  purposes  of  the  Court, 
having  no  discretion  of  his  own  to  exercise.     The  general 
assignees  have  a  discretion  to  exercise  in  their  dealings 
with  the   property — the  official   assignee   has  none ;  he 
must  remain  the  depositary  of  the  whole  property,  until 
assignees  are  chosen   by  the  creditors;   and   over  that 
choice  the  Court  has  no  control :  whereas  the  official  as- 
signee is  directly  appointed  by  the  Court,  and  is  to  give 
security  to  the  judges,  and  be  subject  to  such  rules,  and 
act  in  such  manner,  as  they  shall  from  time  to  time  direct, 
so  that  every  act  he  does  is  in  truth  done  under  the  di- 
rection and  authority  of  the  Court.     [^Iderson,  B. — That 
is  after  the  bankruptcy  ;  but  he  has  no  authority  to  seize 
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^^ch.  ofpieatf  the  goods  of  a  person  not  a  bankrupt.  Parke,  B. — The 
^^^^^J^^  provisional  assignee  under  the  old  law  was  precbely  in 
Knight  the  same  situation  as  the  official  assignee  is  now.]  The 
TuRQUANo.  provisional  assignee  did  i.ot  derive  his  existence  and  au- 
thority from  the  statute,  but  merely  from  the  appointment 
of  the  Court.  [Parke,  B. — And  the  Court  selects  the 
official  assignee  out  of  the  list.]  Within  what  period  is 
an  action  against  him  limited,  if  not  by  this  clause? 
[Parke,  B. — To  six  years  from  the  seizure.]  Within  that 
time  the  creditors'  assignees  may  have  received  and  dis- 
posed of  the  whole  property,  and  yet  the  bankrupt  is  to 
be  permitted  after  all  to  sue  the  official  assignee,  and  say 
there  is  no  bankruptcy.  When  the  cases  relied  on  by 
the  other  side  were  decided,  the  assignees  had  no  au- 
thority but  by  the  assignment,  and  the  right  of  pro- 
perty thereby  vested  in  them ;  that  is  a  case  quite  dis- 
tinguishable from  that  of  a  party  expressly  authorized  by 
and  acting  under  the  statute.  The  creditors'  assignees 
have,  moreover,  a  personal  interest  in  the  property  which 
the  official  assignee  has  not;  and  to  hold  him  liable  to 
such  actions,  for  so  long  a  period,  will  necessarily  have 
the  effisct  of  encouraging  great  laches  in  the  management 
of  the  property  by  these  officers.  In  Munk  v.  Clark  (a), 
which  will  be  referred  to,  the  point  was  not  distinctly 
raised  or  decided.  [Lord  Abinger,  C.  B. — I  think  I  should 
not  have  nonsuited,  if  the  cases  which  have  now  been 
cited  had  been  brought  to  my  attention.  I  acted  upon 
the  constant  practice  for  assignees  to  plead  the  general 
issue.  If  the  decisions  are  in  conformity  with  the  act,  it 
follows  that  all  that  practice  was  wrong]. 

Platl,  in  support  of  the  rule,  referred  to  the  subsequent 
discussion  in   the  case  of  Munk  v.  Clark  (6),  as  shewing 

(a)  10  Bing.  102 ;  3  Moo.  &  Sc.  (6)  2  Bing.  N.  C.  299 ;  2  Scott, 

463.    But  see  the  latter  report.         475. 
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that  the  clear  opinion  of  the  Court  was,  that  the  protection  ExcJL  of  puat, 
did  not  extend  to  an  oiBcial  assignee.  ^        ^' 


Lord  Abingbr,  C*  B. — I  think  the  cases  referred  to  are 
binding  upon  us :  there  seems  to  me  to  be  no  distinction 
between  the  case  of  an  official  assignee  and  that  of  the 
creditors*  assignees :  what  is  a  good  ground  of  decision  in 
the  case  of  the  general  assignee  is  good  for  the  other.  It 
may  be  observed,  that  the  words  giving  the  protection  are 
not  the  same  as  in  the  statute  of  James  1.^  although  most 
probably  the  framer  of  the  act  intended  that  they  should 
have  the  same  effect.  In  the  statute  of  James  they  are 
made  to  apply  to  all  persons  deriving  their  authority  from 
the  commissioners. 

Parkb,B. — I  am  of  the  same  opinion.     In  Eelge  v. 
Parker,  the  Court  of  King's  Bench  decided  that  the  credi- 
tors' assignee  was  not  within  the  protection  of  this  clause  ; 
that  decision  was  in  conformity  with  a  previous  one  of 
the  Court  of  Common  Pleas^  and  was  afterwards  con- 
firmed  by  the  judgment  of  Lord  Tenterden  in  Worth  v. 
BudfL     There  is  therefore  a  great  weight  of  authority 
that  the  clause  does  not  apply  to  the  general  assignees. 
And,  upon  the  samereasoning  on  which  those  cases  pro- 
ceeded,  it  certainly  does  not  apply  to  a  provisional  as- 
signee under  the  old  law ;  but  only  to  persons  having  a 
special  authority  under  the  act  of  Parliament,  not  to  per- 
sons who  act  by  virtue  of  their  property  in  the  articles 
which  are  made  the  subject  of  the  action.     The  case  of  a 
proYisional  assignee  therefore  was  the  same  as  that  of  the 
regular  assignees.     Then  the  next  question  is,  whether 
the  case  of  the  official  assignee  differs  from  that  of  the 
provisional  assignee;  and  I  am  of  opinion  that  it  does 
i^ot.    The  act  vests  the  property  in  the  official  assignee, 
*s  it  did  in  the  provisional ;  he  acts  by  virtue  of  the  au- 
Aority  flowing  from  his  right   of  property,  not  of  any 
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£xch,  of  PUat,   special  authority  given  by  the  act.     The  only  difference 

in  the  cases  is^  that  the  Court  had  power  to  appoint  a 
single  provisional  assignee,  whereas  now  they  have  the 
power  of  selecting  out  of  the  list  of  official  assignees  ap- 
pointed by  the  Chancellor.  The  right  he  exercises  in 
seizing  the  goods,  is  a  right  belonging  to  him  by  virtue  of 
his  property  in  them,  and  not  of  any  special  power  given 
to  him  either  by  the  6  Geo.  4,  c.  16,  or  the  1  &  2  Will.  4, 
c.  56. 


Aldbrson,  B. — I  am  of  the  same  opinion.  I  may  ob- 
serve that  there  are  but  few  cases  in  which  assignees 
could  have  been  required  to  plead  specially  before  the 
new  rules,  even  without  the  provisions  of  the  act :  they 
would  not  in  trespass,  because  the  possession  would  be  all 
that  was  in  dispute ;  nor  in  trover  ;  nor  in  assumpsit. 

Rule  absolute. 


Ex  parte  William  Knioht,  a  Bankrupt 

JlLATT  moved  for  a  habeas  corpus,  to  be  directed  to 
the  marshal  of  the  Marshalsea,  the  messenger  to  the 
fiat,  and  the  gaoler  of  Newgate,  to  bring  up  the  body 
of  the  bankrupt.  It  appeared  that  the  bankrupt  had 
been  brought  up  before  a  Subdivision  Court  of  the 
Commissioners  of  Bankruptcy  in  Basinghall-street  for  ex- 
amination, and  not  answering  certain  questions  to  their 
satisfaction,  was  committed  by  that  Court  to  the  gaol  of 
Newgate.  At  the  time  he  was  so  committed,  he  was  in 
answering  satis-  the  custody  of  the  marshal  of  the  Marshalsea,  in  execu- 

factorily,  to  the 

custody  of  Uie     tion  for  debt,  and  was  brought  by  the  messenger  to  the 

keeper  of  New- 
gate, and  the 

keeper  of  Newgate  delivered  him  to  the  messenger,  who  redelivered  him  to  the  custody  of  the 
marshal,  the  Court  refused  to  grant  a  writ  of  habeas  corpus  to  bring  up  the  bankrupt  on  the 
ground  that  he  had  satisfactorily  answered  the  questions. 


Where  a  bank- 
rupt, being  in 
the  custody  of 
the  marshal  in 
execution  for 
debt,  on  his 
being  brought 
up  before  the 
Subdivision 
Court  of  the 
Commissioners 
for  examina- 
tion, was  by 
that  Court  com- 
mitted, for  not 
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fiat  before  the  Court  of  Subdivision  from  the  Marshalsea  i^"^  4  pum, 

1836* 
prison.     The  warrant  of  commitment  was  directed  to  the  ^'  - 

keeper  of  Newgate^  who  delivered  the  bankrupt  to  the       Bx  parte 

Knight 

messenger,  and  he  delivered  him  back  to  the  marshal  of 
the  Marshalsea ;  and  he  was  accordingly  there  detained  in 
prison.  Piatt  contended  that  the  answers  given  to  the 
questions  set  out  in  the  warrant  were  sufficient,  and  ought 
to  have  been  treated  as  satisfactory  by  the  Subdivision 
Court. 

The  Court  expressed  great  doubt  whether  they  ought 
to  grant  the  writ  to  be  directed  to  the  marshal,  as  upon 
the  bankrupt's  being  brought  up,  and  its  being  shewn  that 
be  was  detained  there  for  other  causes,  it  would  be  a  good 
answer  to  hb  claim  to  be  discharged.  The  warrant,  stat- 
ing the  questions  and  answers  at  full  length,  having  been 
read,  the  Court  said  they  wished  to  examine  it,  and  would 
give  their  opinion  the  following  day. 

On  the  following  morning, 

Parke,  B.  said — This  writ  must  be  refused  on  two 
grounds.  First,  on  a  careful  perusal  of  the  questions  and 
answers,  we  think  the  Commissioners  were  justified  in 
holding  the  answers  not  to  be  satisfactory.  Secondly,  it 
does  not  appear  that  the  bankrupt  was  detained  in  cus- 
tody on  this  warrant.  The  Court  of  Common  Pleas  re- 
fused a  writ,  imder  the  same  circumstances,  in  a  case  which 
ctme  before  them  a  day  or  two  ago. 

Writ  refused. 


Rex  v.  The  Sheriff  of  Middlesex,  in  a  Cause  of  Barton 

V.  Morgan. 

In  this  case  the  defendant  was  arrested  on  the  19th  of  An  attachment 
September,  but  the  sheriff  who  arrested  him  went  out  ^Iranud, 

when  the  rule 
(or  the  attachment  U  obtained,  and  after  that  the  proceedings  are  on  the  crown  side  of  the  Court, 
and  affidarits  in  the  matter  are  properly  intitled  Rex  v.  The  Sheriff  of 
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Bxch.  of  PUoi,  of  oflSce  on  the  29th  of  tlie  same  month.    On  the  5th 

loou.  ^     ^f  October  the   plaintiff  obtained  a  Baron's  order   for 

Rex  the  sheriff  to  return  the  writ,  and  a  rule  was  subsequently 

Sheriff  of       obtained  for  an  attachment  against  the  sheriff  for  disobe* 

MioDLBSEz.    dience  to  that  order.     The  sheriff  however  had  in  fact 

returned  cepi  corpus  on  the  execution  of  the  writ  in  the 

month  of  September.     Humfrey,  on  a  former  day.  in  this 

term,  had  obtained  a  rule  to  shew  cause  why  the  aboTe 

order  and  rule  should  not  be  set  aside  for  irregularity. 

Erie  now  shewed  cause,  and  objected  to  the  affidavits. 
—The  affidavits  are  intitled  Rex  v.  The  Sheriff  of  Middle- 
seXy  which  is  wrong,  as  the  matter  does  not  come  on  the 
crown  side  of  the  Court  until  criminal  proceedings  have 
been  commenced  against  the  sheriff.  Here  no  attach- 
ment has  yet  been  issued.  At  all  events,  he  has  no  right 
to  set  aside  the  order. 

Humfrej/i  contra. — The  affidavits  are  rightly  intitled. 
The  rule  for  the  attachment  has  been  served,  and  the 
plaintiff  has  a  right  to  go  on  upon  that  rule  againt  the 
sheriff.  The  sheriff  cannot  tell  whether  the  attachment 
itself  has  been  issued  or  not. 

Parke,  B. — ^The  rule  laid  down  in  Tidd's  Practice  (a) 
is,  that  as  soon  as  the  attachment  is  granted,  the  pro- 
ceedings are  on  the  crown  side.  It  is  reasonable  to 
consider  the  attachment  to  have  been  granted  when  the 
rule  has  been  obtained.  The  sheriff  cannot  know  when 
the  attachment  is  sued  out.  The  result  will  be,  that  the 
rule  will  be  absolute  for  setting  aside  the  rule  for  the 
attachment  and  subsequent  proceedings,  but  not  the  order, 
the  plaintiff  undertaking  not  to  proceed  on  the  order. 

Rule  absolute  accordingly, 
(a)  P.  314,  9th  edition. 
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Bxeh.  of  PUat,  Mr.  Joshua  Watson,  for  31/.  8^.,  due  yesterday,  is  dis- 
^     honoured  and  unpaid;  and  I  am  desired  to  gi?e  you  notice 
WooDTHORPE    thereof,  and  to  request  that  the  same  may  be  immediately 
Lawei.        taken  up.  '^  I  am.  Sir,  &c. 

"  H,  D,  RUSHBURY." 

On  the  same  day  the  following  letter  was  also  written 
and  sent  to  the  defendant : 

"  Sir, — I  beg  to  inform  you  that  a  bill  of  exchange  by 
Joshua  Watson  for  31/.  3^.,  and  due  yesterday,  is  re- 
turned dishonoured,  and  remains  unpaid ;  and  I  am  desired 
to  give  you  notice  thereof,  and  to  request  that  you  pay 
the  same  immediately.  '^  I  am,  yours,  &c., 

"  H.  D.  RUSHBURY." 

"  15,  Fish-street  HUl,  10th  Aug.  1836." 


At  the  time  these  letters  were  written,  the  bill  (indorsed 
in  blank)  was  in  Mr.  Rushbury's  hands,  having  been  left 
at  his  oflSce  by  the  indorsee,  to  be  presented  for  him. 

Cresswell,  for  the  defendant,  objected  that  the  notices 
thus  given  were  insufficient,  as  they  did  not  state  who  the 
holder  was,  or  on  whose  part  Mr.  Rushbury  applied,  or 
where  the  bill  was  lying.  The  learned  Judge  reserved 
the  point,  and  the  plaintiff  had  a  verdict. 

Cresswell  now  moved,  pursuant  to  the  leave  reserved, 
for  a  rule  nisi  to  enter  a  nonsuit, — ^The  notice  of  dishonour 
was  insufficient.  Mr.  Rushbury,  by  whom  it  was  sent,  was 
no  party  to  the  bill,  and  he  does  not  state  that  he  applies 
in  the  name  of  any  party  to  the  bill.  [Parke^  B. — The  bill 
being  indorsed  in  blank,  Rushbury  was  the  holder.  Lord 
Abinger,  C.  B. — If  your  objection  be  good,  every  notice 
of  the  dishonour  of  a  bill  lying  at  a  banker's  would  be 
bad.]     In  Chapman  v.  Keane  (a),  it  was   held  that  the 

(a)  3  Ad.  &  EU.  193 ;  4  Nev.  &  M.  607- 
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holder  of  a  bill  is  entitled  to  avail  himself  of  notice  of  dis-  Sxeh.  of  pteas, 

honour  given  by  any  party  to  the  bill ;  but  here  it  is  given 

by  a  party  who,  though  in  fact  the  holder  of  the  bill, 

could  have  no  title  to  sue  the  defendant ^  who  is  liable  only 

on  his  guarantee  to  the  plaintiff.     [Parke^  B. — Primd 

facie  Rushbury  would  have  a  legal  right  to  the  biU :  I  do 

not  mean  to  say  his  right  might  not  be  qualified  by  proof 

that  it  was  not  intended  that  he  should  exercise  it  in  the 

particular  case.     It  is  the  same  as  if  the  bill  had  been  sent 

to  a  banker.]     The  banker  is  more  strictly  the  holder, 

because  he  enters  the  bill  to  the  credit  of  the  customer. 

{BoUandj  B. — No,  it  is  entered  short.] 

Lord  Abinger,  C.  B. — I  really  think  there  is  no  ground 
for  the  application. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


Cardwell  v.  Lucas. 

Covenant.— The  declaration  stated,  that  one  John  a  declaration  in 
Hodson,  before  and  at  the  time  of  the  making  the  inden*  covenant  stated 

'     ^  ^       °,  that  one  J.  H. 

tare  thereinafter  mentioned,  was  seised  in  his  demesne  was  seised  in 
as  of  fee  of  and  in  the  tenements  and  premises  therein-  ^^Uised,  bj  a 
after  mentioned   to  have  been  demised :   and  being  so  ^JJf'JJ^j'jf^J 
seised^  theretofore,  to  wit,  on  the  25th  of  March,  1825,  by  consent  and  ap- 

proyal  of  the 
said  J.  H.  then  gi^en,  made  between  the  said  J.  H.  of  the  one  part,  and  the  defendant  of  the  other 
Ipart,  (profert,  sealed  with  the  seal  of  the  defendant,)  it  was  witnessed,  that,  for  the  considerations 
tberein  mentioned,  he,  the  said  J.  H.,  did  demise  to  the  defendant,  his  executors  and  adminis- 
Ciitora,  eertain  premises  therein  mentioned;  to  hold  to  him,  his  ezecators,  &c.,  for  the  term  of 
deren  years.  By  virtue  of  which  said  indenture,  and  by  permission  of  the  said  J.  H.,  the  defen- 
dant afterwards  entered  into  the  premises,  and  was  possessed  thereof.  That  J.  H.  afterwards 
made  his  will,  by  which  he  devised  the  estate  to  his  widow  £.  for  life,  remainder  to  the 
plabtiff  for  life.  It  then  averred  the  death  of  J.  H.,  and  afterwards  of  E.,  his  wife,  where- 
npcm  the  said  plaintiff  became  and  was  seised  of  the  reversion  of  and  in  the  premises  in  his 
demesne  as  of  freehold  for  the  term  of  his  natural  life,  under  and  by  virtue  of  the  will.  The 
defendant  pleaded  in  effect  that,  although  the  deed  was  his  deed,  yet,  that  it  was  not  signed  by 
J.  a.,  nor  by  any  agent  of  the  said  J.  H.  thereunto  lawfully  authorized  by  writing,  nor  was  any 
lease  for  the  said  term  of  eleven  years  put  into  writing  and  signed  by  J.  H.,  or  any  agent,  &c. 
^HtU,  on  demurrer,  that  the  action  was  not  maintainable  by  the  plaintiff  against  the  defendant 
&r  breaches  of  the  covenants  in  the  indenture. 
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Exeh.  of  Pleat,    a  Certain  indenture  then,  with  tie  consent  and  approval  of 

^  '  ^     the  said  John  Hodson  then  given,  made  between  the  said 

Cardwell     John  Hodson  of  the  one  part,  and  the  said  defendant  of 

mm 

Lucas.  the  Other  part,  (which  said  indenture,  sealed  with  the  seal 
of  the  defendant,  the  plaintiff  now  brought  here  into 
Court),  j^  was  witnessed,  that  for  the  considerations 
therein  mentioned,  he  the  said  John  Hodson  had  demised, 
granted,  leased,  set,  and  to  farm  let,  and  by  those  pre- 
sents did  demise,  grant,  lease,  set,  and  to  farm  let,  unto 
the  said  defendant,  his  executors  and  administrators,  all 
that  messuage  or  tenement,  &c.,  [here  followed  a  descrip- 
tion of  the  premises,]  to  have  and  to  hold  the  same  unto 
the  said  defendant,  his  executors  and  administrators,  as 
follows ;  that  is  to  say,  as  to  the  meadow  lands,  which  were 
the  closes  called  &c.,  from  the  25th  of  December  then 
last  past;  as  to  the  pasture  and  arable  lands,  except 
the  close  called  &c.,  which  was  to  be  used  as  an  outlet 
in  the  last  year  of  the  term,  from  the  2nd  of  February  then 
last  past ;  and  as  to  the  said  close  called  &c.,  and  all  the 
residue  of  the  thereby  demised  premises,  from  the  12th  of 
May  then  next,  for  and  during  the  term  of  eleven  years 
from  those  respective  days  next  ensuing,  and  fully  to  be 
complete  and  ended,  yielding  and  paying  therefor  as 
therein  mentioned.  And  the  said  defendant  did  for  him- 
self, his  heirs,  executors  and  administrators^  covenant, 
promise,  and  agree,  to  and  with  the  said  John  Hodson, 
his  heirs  and  assigns,  by  those  presents,  amongst  other 
things,  that  he  the  said  defendant,  his  executors  and  ad- 
ministratorsy  should  and  would,  with  his  and  their  cattle, 
eat  and  consume  upon  the  thereby  demised  premises,  all 
the  hay,  fodder,  and  straw,  wheat  straw  excepted,  which 
should  from  time  to  time  during  the  said  term  arise  there- 
from, and  should  and  would  yearly  and  every  year,  and 
at  the  most  proper  and  seasonable  time  or  times  in  each 
year  during  the  said  term  thereby  granted,  set,  spread, 
and  bestow  in  an  husbandlike  manner  upon  such  part  or 
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parts  of  the  before-mentioned  meadow  lands  as  should  be  ^^^-  of  Pleat, 
most  in  need  thereof,  all  the  dung,  compost,  and  manure     - ,    ^  '  ^ 
which  should  thereafter  arise  or  be  made  from  such  eat*     Cardwell 
ing  and  consumption  as  aforesaid,  or  be  otherwise  made       lucas. 
upon  the  said  thereby  demised  premises,  save  and  except 
the  dung  and  manure  which  should  arise  or  be  made  from 
such  eating  and  consumption  as  aforesaid  in  the  last  year 
of  the  said  thereby  granted  term,  which  last-mentioned 
dung  and  manure  should  be  left  in  the  usual  or  common 
middingstead  belonging  to  the  said  premises  for  the  use 
and  as  the  property  of  the  said  J.  Hodson,  his  heirs  and 
assigns ;  and  also  save  and  except  so  much  of  the  said 
dong  and  manure  as  should   be  suflScient  for  planting 
yearly  any  quantity  of  potatoes  not  exceeding  one-fourth 
part  of  an  acre ;  and  further,  that  after  the  hedges,  ditches, 
gates,  stites,  plats,  and  fences  of  and  belonging  to  the 
thereby  demised  premises^  should  have  been  put  into  good 
ud  tenantable  repair  and  condition  by  and  at  the  expense, 
of  the  said  J.  Hodson,  his  heirs  or  assigns,  he  the  said 
defendant,  his  executors  and  administrators,  should  and 
would  from  time  to  time  and  at  all  times  afterwards  dur- 
ing the  then  residue  of  the  said  term  thereby  granted,  at 
his  and  their  own  expense,  keep  and  continue  the  same  in 
the  like  repair  and  condition,  and  so  yield  up  tiie  same  at 
the  term's  end:  as  by  the  said  indenture,  reference  being 
thereunto  had,  would  more   fully  appear.     By  virtue  of 
which  said  indenture,  and  by  the  permission  and  consent 
4>f  the  said  J.  Hodson^  the  said  defendant  afterwards,  to 
wit,  on  the  25th  of  March,  1825,  entered  into  and  upon  all 
and  singular  the  said  premises  so  mentioned  to  have  been 
demised,  with  the  appurtenances,  and  became  and  was 
possessed  thereof  for  the  said  term  therein  mentioned ; 
^nd  the  said  J.  Hodson  being  so  seised  as  aforesaid,  he 
^e  said  J.  Hodson  afterwards,  to  wit,   on   the  8tb   of 
February,  a.d.  1828,  duly  made  and  pubUshed  his  last 
WOL.  ir.  1  M.  w. 


IIS  -^       XCUEQCERy 

B'th. <^^PUaj,    a  ci:-  .    uen  stated  a  devise  to  trus- 

N ^^^L^     the  A'/  .coi-a,  on  certain  trusts,  and  sub- 

Cakdwell      Joii::  * '  j^.  ,  'vidoVy  Ellen,  for  life,  or  until 

LicAs.         til'  ruuunder  to  the  plaintiff  for  life.) 

.ucUii  altenrards.  to  wit,  on  the  ^ch  of 

..cu  ?u  seised  of  the  reversion  of  and  in 

^-.    >uh  the  appurtenances  as  aforesaid, 

^  .ib  said  will  as  to  his  said  devises  of  the 

.  >    •401  the  appurtenances,  whereupon   and 

o.a  Ellen  then  became  and  was  seised  in 

.  ^  .«»  jc  freehold  for  the  term  of  her  natural 

.    .  hciMon  of  and  in  the  said  premises,  wi:h  the 

^^cc».  >ubjecC  to  the  said  term  cf  IOC<>  \ears, 

^.;u04-  ihereof  af:er  the  death  cr  sf cor.J  niirriage 

..  .-^.a  I'iileii  belocging  to  the  plaiciir.  in  manner  as 

^  jv  liie  said  will  devised  and  declared :  and  the 

ai 

..  .  aeu  being  so  seised,  :he  said  tertn  oi  sr.d  in   the 

._.     .itaiises    with    the    appunenar.ces.  aiterwards,  to 

..^    a  :iie  Lsc  of  Februirv,  1S29.  under  asd  bv  virtue 

.«w  111  pursuance  of  the  said  last  will  and  :;e:stamenty  and 

.ic  i>*o>isieus  chereo?',  ceased,  deiermined.  and  became  and 

».^d  uaerly  void  to  all  inieccs  ar.d  purposes  whatsoever, 

uc  ^d  premises  or  anv  part  thenxM  no:  having  been  sold, 

»oiigaged.  cr  disponed  of  for  the  purposes  aforesaid,  or 

ikhciHise.     Acd  the  said  Eller.  a::erwirds.  :o  wit,  on  the 

Jav  and  vear  last  atoresaid.  died  so  seised  wiu:out  having 

iuiermarrievl  a  second  ;ime  :  whereupon  azxl  wberebv  the 

>aid  plaintiff  then  becaxe  ard   wj^  wised  oi  the  said  re» 

version  of  and   in   the    said  premises   w::h   the   appur- 

:o:uin\vs»  in  h^s  demesne  as  of  freehold,  for  the  term  of 

■ii&i  natarjLl  life,  uinier  aini  bv  viTt.c*  cf  the  said  last  will 

aikI   testament.      The  dcvIaraiisTr.  th^r.   avenvd   several 

bxx^aches  of  :hc  Oi>\<Hv.v.:*  ihere"z  «i  forth,  via.,  for  not 

ooiuui\si:i^  the  h,<)  u(smi  \\\<  pf>fir;:ws  :Vr  not  spreading  the 

uui*.ue  oi\  such  o*'  the  -.trd  as  rvis:  war.ted  it,  and  that 
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Breh.  of  PUat,  of  the  said  demise,  and  delivering  up  possession  as  afore- 
said, to  hold  the  same  premises  according  to  the  terms  of 
the  said  indenture,  and  held  and  enjoyed  the  same  ac- 
cordingly as  such  tenant  as  aforesaid,  for  and  during  the 
whole  of  the  said  term  mentioned  in  the  said  indenture 
continually,  until  the  determination  thereof.  Concluding 
with  a  verification. 

Demurrer,  assigning  the  following  causes. — First,  there 
being  no  signed  lease,  the  estate  created  by  the  demise 
mentioned  in  the  replication  was  only  an  estate  at  will,which 
determined  on  the  lessor's  death.  Second,  that  the  plain- 
tiff ought  to  have  stated  in  the  replication  the  estate  which 
he  means  to  say  the  defendant  took  by  the  said  demise. 
Third,  that  the  plaintiff  ought  to  have  stated  how  the 
demise  was  made.  Fourth,  that  if  the  plaintiff  means  by 
his  replication  to  say,  that  the  estate  for  years  witnessed 
by  the  indenture  to  have  been  created  was  so  created,  he 
ought  to  have  denied  the  truth  of  the  plea,  by  alleging 
that  there  was  some  lease  properly  signed,  or  to  that 
effect.  Fifth,  that  the  replication  is  a  departure  from  the 
declaration.  Sixth,  that  if  the  replication  is  intended  to 
raise  an  estoppel,  the  plaintiff  ought  to  have  so  pleaded, 
and  relied  on  the  estoppel.  But,  lastly,  that  there  is 
nothing  in  the  record  to  estop  the  plaintiff  from  relying  on 
the  Statute  of  Frauds. 

Joinder  in  demurrer. 

Cresswell,  in  support  of  the  demurrer. — ^The  plaintiff 
does  not  deny  the  defendant's  allegation  that  Hodson  did 
not  execute  the  lease :  there  was,  therefore,  no  demise  for 
eleven  years ;  and,  if  no  such  term  was  executed,  there 
could  be  no  reversion  in  the  plaintiff.  By  the  third 
section  of  the  Statute  of  Frauds,  there  cannot  be  any 
lease  for  a  term  of  years,  except  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  granting  it,  or  by  his  agent 
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'Ui.u.^  />/-««<,  Cawiimg,  eootri. — ^The  plea  is  bad,  and  the  declaration 
-  '\  ^  goodL  It  is  clear,  that  the  mere  non-execation  of  an  in- 
cuiDWfiLL  denture  bj  a  party  will  not  preclude  him  from  maintaining 
LucAK  ^>>  actioa  npon  it,  Clement  v.  Henley  (a) ;  and  the  converse 
has  been  recently  decided,  that  whoever  may  sue  as  party 
to  an  indenture  must  sue,  Petrie  v.  Bury{b).  But  not 
only  may  a  party  sue  who  has  not  executed,  but  GUberi^ 
C  B.,  Bac.  Abr.  Leases  (O),  after  considering  the  au- 
thorities, holds  that  a  lessee  is  equally  estopped  by  an  in- 
denture executed  by  himself,  although  unexecuted  by  the 
lessor,  if  there  be  no  incapacity  in  either  of  the  parties. 
And  Huilock,  B.,  in  Paul  v.  Meek  (c),  says,  "  It  seems  to 
me,  therefore,  that  this  counterpart  was  admissible  as 
original  evidence,  and  precluded  the  defendant  from  going 
into  proof  of  the  original  lease.**  So,  in  the  ordinary  case 
of  a  bond,  the  obligor  is  estopped,  though  the  obligee 
never  executes.  Now,  here  it  is  not  stated  as  a  fact  that 
Mr.  Hodson  demised,  as  was  the  case  in  Wilson  v.  Wool- 
fryes,  and  which  was  decided  on  the  ground  of  variance 
only,  but  with  a  testatum  existit  that  he  demised,  and  so 
the  estoppel  relied  upon.  In  Webb  v.  Rtissell,  no  question 
of  this  kind  arose ;  there  was  in  that  case  an  actual  rever- 
sion, which  merged  in  the  ultimate  reversion  in  fee. 
[Lord  Abinger,  C.  B. — ^The  difficulty  is  as  to  the  reversion 
in  the  plaintiff.]  If  the  defendant  is  estopped  as  against 
Mr.  Hodson,  he  is  equally  estopped  as  regards  the  plain- 
tiff, who  has  the  same  estate  that  Mr.  Hodson  had* 
Estoppels  extend  to  privies  in  estate.  Palmer  v.  Elkins  {d). 
[Parkef  B. — That  case  decided  that  nil  habuit  in  tene- 
mentb  is  not  a  good  plea  either  against  the  lessor  or  his 
assignee.]  If,  then,  the  lessee  b  equally  estopped,  whether 
the  lessor  executed  or  not,  it  may  be  admitted  that  the 
plea  would  have  been  good  if  it  had  shewn  that  the  con- 

(a)  2  Roll's  Abr.  22,  pi.  2.  (c)  2  Y.  &  J.  120. 

(6)  3  B.  &  a  353 ;  5  p.  &  R.         (d)  2  Ld.  Rsyio.  1550. 
162. 
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dderation  of  the  covenant  failed ;    either   because  the  ^ch,  of  piea*t 
transaclion  was  imperfect  and  the  lessee  never  entered^  in  - 

eoosequence  of  the  non-execution,  or  because,  after  entry»  Cardwell 
be  was  subsequently  evicted.  The  cases  go  on  the  want  of  lucai. 
eonsideration ;  Com.  Dig.  Covenant  (F).  Rose  r.Poulion(a). 
There  the  declaration  stated,  that,  by  an  indenture  be- 
tween A.  and  B.  (the  plaintiffs)  and  his,  B.'s,  wife,  and  one 
C.  (who  was  then  dead)  of  the  one  part,  and  D.  and  E.  and 
the  same  C.  of  the  other  part,  after  certain  recitals  it  was 
witnesaed  that,  in  consideration  of  the  covenants  therein- 
after entered  into  by  A.,  B.,  and  his  wife,  and  C,  and  of 
IQf.  paid  the  said  D.,  E.  and  C.  covenanted  with  A.  and 
B.,  and  his  wife  and  C,  to  pay  the  annuity.  It  appeare(' 
on  the  pleadings,  that  A.  and  B.  did  not  execute  the  deed ; 
bat  the  Court  held  that  they  could  sue  for  the  annuity,  on 
the  ground  that  the  consideration  had  not  wholly  failed. 
There,  indeed.  Lord  Tenterden  appears  to  have  admitted(d) 
that  a  lessor  could  not  sue  on  an  indenture  of  demise 
if  be  had  not  executed  it;  but  the  other  learned  Judges 
do  not  confirm  that,  and  Patteson,  J.,  (e)  says,  that  the 
cases  cited  did  not  apply,  "  for  they  are  all  cases  in  which 
a  lease  was  in  contemplation,  and  where,  in  consequence 
of  the  non-execution,  the  relation  of  landlord  and  tenant 
never  was  created."  Here  that  relation  has  been  created. 
[Lord  AbingeTf  C.  B. — As  you  put  it,  the  tenant  would  be 
liable  to  all  the  covenants,  although  he  could  have  no  ac- 
tion against  the  lessor.]  There  might  be  a  difficulty  as  to 
the  tenant's  species  of  remedy  against  the  lessor;  but  here 
it  appears,  from  the  declaration,  that  the  tenant  has  enjoyed 
bthe  same  manner  as  if  the  landlord  had  executed,  and  for 
the  whole  term.  After  such  an  enjoyment  it  may  also  be  con- 
tended, independently  of  the  estoppel,  that  the  difficulty 
suggested  by  the  defendant,  as  to  the  want  of  a  demise  or 

(a)  2  B.  &  Ad.  822.  (6)  P.  828.  (c)  lb.  831. 
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Exch.  of  Pleas,  reversion,  does  not  arise ;  since,  in  one  sense,  the  defen- 

dant  has  enjoyed  under  a  demise  for  the  whole  term* 
**  A  parol  lease  was  made  de  anno  in  annum  quamdiu  am- 
babus  partibus  placuerit ;  it  was  adjudged  that  this  was 
but  a  lease  for  a  year  certain,  and  that  every  year  after  it 
was  a  springing  interest  arising  upon  the  first  contract  and 
parcel  of  it ;  so  that  if  the  lessee  had  occupied  eight  or 
ten  years,  or  more,  these  years,  by  computation  from  the 
time  past,  made  an  entire  lease  for  so  many  years ;  and,  if 
rent  was  in  arrear  for  part  of  one  of  those  years  and  part 
of  another,  the  lessor  might  distrain  and  avow  as  for 
so  much  rent  arrear  upon  one  entire  lease,  and  need  not 
avow  as  for  several  rents  due  upon  several  leases,  account- 
ing each  year  a  new  lease.  And  this  seems  no  way  im- 
peached by  the  Statute  of  Frauds  and  Perjuries,  which 
enacts, '  That  no  parol  lease  for  above  three  years  shall 
be  accounted  to  have  any  other  force  or  effect  than  of  a 
lease  only  at  will;  but  with  this  the  statute  has  nothing  to 
do,  but  only  looks  forward  to  parol  leases  for  above  three 
years  to  come.* ''  Bac.  Abr.  Leases  (L),  p.  839.  [Lord 
Abinger^  C.  B. — ^You  say  that  what  is  said  by  Comyns, 
Covenant  F.,  shews  that  the  objection  does  not  apply 
where  there  has  been  an  enjoyment  for  the  whole  term. 
Parke,  B. — ^You  say  it  applies  only  where  there  has  been 
nothing  done  in  consequence  of  the  non-execution  of  the 
deed.]  Yes,  and  the  last  authority  shews  that  the  ob- 
jection raised  from  the  Statute  of  Frauds  is  not  tenable. 
In  Soprani  v.  Skurro  (a),  cited  by  Comyns,  the  breach  laid 
in  the  declaration  was^  that,  ''after  the  sealing  and  de- 
livery of  the  said  indenture  by  the  said  Wekh,  and  of  the 
said  bond  by  the  plaintiffs,  durante  prsedicto  termino  7  an- 
norum  per  indent,  prasd.  dimiss.,  the  wall  fell  for  want  of 
repairs  ;*'  and  it  did  not  appear  that  the  lessor  had  ex- 

(fl)  Yelv.  1 8. 
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JBscA.  rfPkatf  a  plea  of  nil  habuit  in  tenementis  is  a  bad  plea  either 
1836* 

against  the  lessor  or  his  assignee.     The  question  here 

must  be  tried,  not  by  what  has  taken  place  after,  but  what 
were  the  circumstances  at  the  time  the  lessee  first  took 
possession.  He  had  a  mere  tenancy  at  will,  which  would 
be  determined  by  Mr.  Hodson's  death,  and  it  was  to  that 
reversion  that  the  covenants  were  annexed.  Then  the 
covenants  cannot  be  disannexed  and  annexed  to  a  new  re- 
version. The  question  in  Legg  v.  Hacketi  was  merely 
one  of  pleading.  [Lord  AUnger,  C.  B. — When  a  man 
has  held  for  seven  years  under  a  tenancy  from  year  to 
year,  you  may  allege  it  to  have  been  for  a  term  of  seven 
years.  Parke,  B, — It  was  not  merely  a  point  of  pleading, 
though  the  decision  may  have  been  come  to  in  order  to 
enable  the  landlord  to  distrain  for  the  arrears  of  former 
years;  since  previously  to  the  stat.  8  Anne,  c.  14,  a  land- 
lord could  not  distrain  except  during  the  tenancy,  and 
even  afterwards  only  during  the  following  six  months.] 
Still  the  lessor  could  not  say  that  he  had  a  reversion 
expectant  on  the  determination  of  a  term  of  seven  years. 
If  a  person  who  executes  a  deed  is  estopped  as  regards 
the  reversioner,  the  question  still  remains,  is  the  plaintiff 
that  reversioner?  It  is  impossible  here  to  say  that  the 
plaintiff  had  a  reversion  expectant  on  a  term  of  eleven 
years.  [Lord  Abinger,  C.  B. — The  case  has  been  very 
well  argued  on  both  sides.  The  Court  will  take  time  to 
consider.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Abingbr,  C.  B. — (After  stating  the  pleadings^  his 
Lordship  proceeded.)  This  action  being  brought  by  the 
plaintiff,  as  assignee  of  the  reversion,  it  is  quite  clear  that 
it  cannot  be  maintained  unless  he  be  assignee  of  the  rever- 
sion to  which  the  covenants  in  the  instrument  declared 
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Exch.  of  Pleat, 
1836. 


Where  a 
Judge*!  order 
had  been  ob- 
tained on  the 
application  of 
one  of  two 
plaintiffii  to 
haye  the  bill  of 
the  plaintiflk' 
attorney  taxed 
on  his  under^ 
taking  alone, 
the  Court  set 
aside  the  order, 
it  having  been 
obtained  on  the 
ordinary  affida- 
vits. 

Quare, 
whether  such 
an  order  might 
have  been  sup- 
ported, had  it 
been  obtained 
on  a  special  ap- 
plication, so  as 
to  give  the  par- 
ties an  oppor- 
tunity of  an- 
swering the 
facts  alleged. 


Hobby  and  Another  v.  Pritchard. 

J.N  this  case  Chandless  had  obtained  a  rule  to  shew 
cause  why  an  order  which  had  been  obtained  by  the  plain- 
tiff, William  Hobby,  to  refer  the  bill  of  the  plaintiffs* 
attorney  to  be  taxed  by  the  Master,  on  his  undertaking 
alone.     He  cited  Fincheit  ▼.  How  (a). 

Addison  now  shewed  cause. — The  objection  is,  that  by 
the  Stat.  2  Geo.  2,  c.  23,  there  ought  to  be  the  undertak- 
ing of  both  parties.  But  it  is  submitted  that  this  Court 
or  a  Judge  has  jurisdiction  to  grant  the  order  on  the  ap- 
plication and  understanding  of  one  of  two  parties,  where 
there  is  a  joint  retainer.  The  23rd  section  provides,  that 
no  attorney,  &c.,  shall  commence  any  action  for  the  re- 
covery of  any  fees,  &c.,  until  the  expiration  of  one  month 
after  such  attorney  shall  have  delivered  to  the  **  party  or 
parties"  to  be  charged  therewith,  &c.,  a  bill  of  such  fees, 
&c.  &c.  It  is  to  be  observed  that  the  words  there  are 
**  party  or  parties "  only.  It  then  proceeds,  that  upon 
application  of  the  party  or  parties  chargeable  by  such 
bill,  **  or  of  any  other  person  in  thai  behalf  authorized,** 
unto  the  Lord  High  Chancellor,  or  unto  a  Judge  or  Baron 
of  any  of  the  Courts  in  which  the  business  shall  have  been 
transacted,  and  upon  the  submission  of  the  said  party  or 
parties,  or  such  other  person  authorized  as  aforesaid,  to  pay 
the  whole  sum,  that  upon  taxation  of  the  said  bill  should 
appear  to  be  due  to  the  said  attorney  or  solicitor  respec- 
tively, it  shall  be  lawful  for  any  Judge,  &c.,  to  refer  such 
bill  to  be  taxed  by  the  proper  officer;  and  upon  the 
taxation  of  such  bill,  *^  the  party  or  parties,"  not  '*  the 
person  authorized,"  shall  forthwith  pay  to  the  said  attorney 
or  solicitor  respectively,  &c.,  the  whole  sum  that  shall  be 


(a)  2  Gamp.  277. 
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Etek.  of  Pkat,  in  any  other  matter  than  this.     But>  independently  of 

the  statute,  it  has  been  held  that  the  Courts  had  in 
their  discretion,  at  common  law,  authority  to  order 
bills  to  be  taxed.  Undoubtedly  that  is  a  proposition 
not  entirely  settled.  In  Waison  v.  Postan  (a),  this 
Court  decided  that  it  had  such  jurisdiction  at  common 
law,  and  that  a  Baron  at  chambers  might,  in  his  discretion, 
on  the  application  of  a  defendant,  order  the  bill  to  be 
taxed,  without  such  defendant  giving  the  undertaking  to 
pay  the  amount.  So,  in  a  case  before  that,  Wilson  v.  Gui^ 
ieridge  (6),  the  Court  of  King's  Bench  held  that  they  had 
a  paramount  jurisdiction,  independently  of  the  statute,  to 
refer  an  attorney's  bill  for  taxation.  In  Dagley  v.  Ken- 
tish (c),  undoubtedly  the  Court  expressed  a  doubt,  but 
they  gave  no  judgment  on  the  point ;  and  the  decision  of 
this  Court  in  Watson  v.  Postan  occurred  since  that  case. 
Certainly  there  was  in  Waison  v.  Postan  an  action  pending 
to  recover  the  amount  of  the  bill :  but  hord  Lyndhurst  there 
says,  "  This  order  was  not  made  in  pursuance  of  the  Act 
of  Parliament,  but  under  the  jurisdiction  which  the  Court 
has  at  common  law,  and  the  Court  may  mould  its  orders 
as  it  thinks  proper.*'  [Parke,  B. — The  case  of  an  action 
pending  is  not  within  the  statute.] 

ChanaUess,  contri,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — If  you  had  made  a  special  ap- 
plication on  these  facts,  the  other  party  would  have  had  an 
opportunity  of  answering  them.  But  your  application  has 
been  made  on  the  ordinary  grounds. 

Alderson,  B. — The  Court  would  scarcely  give  the 

(a)  2  C.  &  J.  370.  terhuek  y.  Coomht,  5  B.  &  Ad. 

(h)  3  B.  &  Or.  158.  400 ;  Howard  f.  Groom,  4  Dowl. 

(e)2B.&  Ad.4U.    See  Clut-     P.C.21. 
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attorney  less  security  for  the  payment  of  his  costs  than  the  ^^^(f '^' 
statute  requires. 

Parke,  B. — This  rule  must  be  made  absolute. 

Rule  absolute. 


White  and  Another  v.  Irving. 

In  this  case  PeiersdarJ^  applied  for  the  defendant's  dis*  An  affidavit  to 
eharge  out  of  custody,  on  the  ground  of  a  defect  in  the  not  intiUedln 
affidavit  to  hold  to  bail.     The  affidavit  was  not  entitled  in  f|°y  "^^^ 

but  sworn  in 

any  court,  and  was  sworn  in  Scotland  before  a  commis-  ScoUand  be- 

•  «  ii*mi  «•  t*  tort  a  coRiniii" 

ooner  who  stated  himself  to  be  so,  by  virtue  of  a  com-  sioner,wiio 
mission  to  take  affidavits   from   the  Courts  of  Common  tj^^eolwnfa^**' 
Pleas  and  Exchequer.     [Parke.  B.— Is  not  that  suffi-  "ionerbyfirhie 

*  *"  ,     of  a  oonmiff ion 

cient?]    It  does  not  appear  in  what  court  the  affidavit  from  the  Conrti 
is  intended  to  be  used,  and  it  would  be  doubtful  whether  pieas mndEx- 
an  indictment  for  perjury  could  be  sustained.  chequer, is  suffl- 


cient 


Lord  Abingbr,  C.  B. — It  would  be  quite  sufficient  to 
allege  that  the  party  made  the  affidavit,  intending  to  use 
it  for  the  purpose  of  instituting  proceedings  against  the 
defendant. 

Motion  refused  (a). 

(a)  See  Pene  v.  Brouming,  I  M.  &  W.  362. 


Cox  V.  Salmon. 

^HEE  moved  for  an  attachment  for  non-payment  of  The  demand  of 
costs  pursuant  to  the  MasterV  allocatur :  the  only  ques-  Master's  alio- 
Son  was,  whether  the  costs  had  been  properly  demanded,  ^t^^ey  j^^the 

cause,  they 
being  oosti  In  the  cause,  is  sufficient  whereon  to  ground  an  attachment. 
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^^\^^^'  The  attorney  in  the  cause  bad  demanded  them,  but  the 

>      y  '  ^     Master  had  not  directed  that  they  should  be  paid  to  him. 

^ox  The  officer  had  some  doubt  whether  this  was  a  sufficient 

Salmon.       demand.     [Parke,  B* — Are  they  costs   in  the  cause?] 

Yes,     [Parke,  B. — Then   they  are  to  be    paid  to  the 

attorney  in  the  cause.     It  is  quite  sufficient.] 

Per  Curiam. — 

Rule  granted* 


Tribe  r.  Wingfield. 

The  Court  X  HIS  was  a  case  tried  before  the  under-sheriff  of  War- 

held  that  an  . 

under-sheriff      wickshire,  on  a  writ  of  trial;  and  the  plaintiff  having  re- 

ta;Ur^'°    covered  a  verdict, 

a  rule,  that  no 

har^ter»o^an        ^^^  moved  for  a  new  trials  on  the  ground  that  a  person 
attorney,  ^ottid  of  the  name  of  Edmunds,  who  appeared  before  the  under- 

appear  as  the  '  ■  '^ 

advocate  of  a      sheriff  as  the  advocate  of  the  defendant^  was  not  allowed 
of  trial.  to  be  heard;  the  under-sheriff  having  laid  down  a  rule 

that  he  would  hear  no  one  but  a  barrister  or  an  at- 
torney. The  defendant  declined  to  conduct  his  case  in 
person,  and  the  plaintiff  had  a  verdict  as  in  an  undefended 
cause. 

Lord  Abinger,  C.  B. — I  think  the  under-sheriff  was 
quite  right.  As  long  as  I  have  the  opporturrity  of  saying 
so,  I  will  never  lend  my  authority  to  support  the  po^ 
sition,  that  a  person  who  is  neither  a  barrister  nor  an 
attorney  may  go  and  play  the  part  of  both. 

Alderson,  B. — There  is  in  such  a  case  none  of  that 
control  which  is  so  useful  where  counsel  or  attorneys  are 
employed. 

It  being  suggested,  however,  that  the  same  person  had 
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* 

Ejteh.  of  PUas,  Comer  and  Henry  Bond,  yeomen,  all  those  my  freehold 

lands,  tenements,  and  hereditaments,  which  I  hold  in  fee- 
simple,  situate,  lying,  and  being  in  the  parish  of  Burks- 
combe,  and  county  of  Devon,  called  or  known  by  the 
names  of  Harris's  and  Moor's  Croft,  upon  this  special 
trust  and  confidence  in  them  reposed,  and  to  the  intent 
or  purpose  that  they,  the  said  Richard  Corner  and  Henry 
Bond,  and  the  survivors  and  survivor  of  them,  do  and  shall 
permit  and  suffer  my  wife,  Mary  Spark,  to  have,  hold,  and 
enjoy  the  same,  and  to  take  to  her  own  use  and  behoof 
the  rents,  issues,  and  profits  thereof  during  her  natural 
life ;  and  after  her  decease,  upon  this  further  trust  and 
confidence,  and  to  the  intent  and  purpose  that  the  said 
trustees,  or  survivors  or  survivor  of  them,  do  and  shall, 
out  of  the  rents,  issues,  and  profits  arising  out  of  my  said 
freehold  lands  and  tenements,  pay  or  cause  to  be  paid 
unto  my  brother  David  Spark  the  yearly  sum  or  annuity 
of  ten  pounds  for  the  term  of  five  years,  if  he  should  so 
long  live ;  as  also  my  wearing  apparel  of  every  sort.  Also  I 
give  and  bequeath  unto  John  Gord  the  dwelling-house, 
called  the  Middle  House,  and  part  of  the  orchard,  to- 
gether with  the  garden  thereto  belonging,  to  hold  to 
him  during  his  natural  life,  and  after  his  decease  to  his 
wife,  Mary  Gord,  and  after  their  decease  to  John  Gord, 
the  son  of  George  Gord,  and  his  assigns.  Also  I  give  and 
bequeath  unto  John  Gord  and  Jane  Needs  the  aforesaid 
close  of  land,  called  Moor's  Croft,  to  hold  to  them  during 
their  natural  lives  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  after  their  decease  to  George  Gord,  the  son 
of  George  Gord^  and  to  his  heirs.  Also  I  give  and  be- 
queath unto  Jane  Needs  the  dwelling-house  wherein  I 
now  reside,  together  with  the  pound-house,  garden,  and 
other  appurtenances  thereunto  belonging,  to  bold  to  her 
during  her  natural  life;  and  aft;er  her  decease  to  her 
daughter  Ann  Needs,  and  her  assigns.  Also  I  give  and 
bequeath  unto  Ann  Needs,  until  the  decease  of  George 
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Needs  and  Jane  Needs,  the  lower  house  and  carden ;  and  B*eh,  of  Pitas, 
after  their  decease  to  George  Gordt  the  son  of  Gord,  and 
hb  asaigniL  Also  I  give  and  bequeath  unto  George  Gord, 
tie  son  of  John  Oord,  the  sum  often  pounds,  and  to  Jane 
and  Elisabeth,  the  two  daughters  of  the  said  John  Gord, 
the  sum  of  five  pounds  each.  Also  I  give  and  bequeath 
unto  Mary  Gord,  the  daughter  of  George  Gord,  the  sum 
of  five  pounds,  and  to  George  Gord,  the  son  of  the  said 
George  Gord,  the  sum  of  ten  pounds,  and  to  John  Gord, 
one  other  son  of  the  said  George  Gord^  the  sum  of  twenty 
pounds.  Also  I  give  and  bequeath  unto  George  Needs, 
the  son  of  Greorge  Needs,  the  sum  of  ten  pounds.  All 
which  said  legacies  to  each  of  them  given  I  order,  will, 
and  direct,  shall  be  paid  them  respectively  by  my  trus- 
tees, or  survivors  or  survivor  of  them,  when  they  come  to 
the  age  of  twenty-one  years ;  and  if  either  of  the  children 
of  John  Gord,  (George  Gord,  or  George  Needs,  happen  to 
die  before  the  legacies  herein  and  hereby  to  them  given, 
the  share  of  he,  she,  or  they  so  dying  shall  remain  in  the 
surviving  brothers  and  sisters,  share  and  part  alike.  And 
it  is  my  will  and  meaning  that  my  said  trustees,  or  either 
of  them,  shall  not  be  liable  to  answer  or  make  good  any 
loss  or  losses  that  shall  or  may  happen  in  consequence  of 
this  my  will.  And,  lastly,  I  do  hereby  nominate,  consti- 
tute, and  appoint  my  said  wife,  Mary  Spark,  to  be  sole 
executrix  of  this  my  last  will  and  testament." 

The  testator  died  in  January,  1812,  without  having  re- 
nted or  altered  his  will.  Mary  Spark,  his  widow,  died 
m  1819.  The  devisees  Jane  Needs,  Ann  Needs,  and 
George  Needs  had  also  died  before  the  commencement 
of  this  action*  The  lessor  of  the  plaintiff,  who  was  the 
George  Gord,  the  son  of  George  Gord,  mentioned  in  the 
wiH,  claimed  the  premises  in  question  under  the  devise  to 
"George  Gord,  the  son  of  Gord,*'  and  offered  evidence  of 
declarations  by  the  testator,  shewing  that  he,  the  lessor  of 
the  plaintiff,  was  the  intended  devisee  in  remainder  of  the 

k2 
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Ejteh,  of  Pieast  "  lower  bouse   and  warden."     It  was  contended  for  the 

defendant  that  this  evidence  was  not  admissible,  but  the 
learned  Judge  overruled  the  objection.  It  was  also  ob- 
jected that  the  plaintiff  could  not  recover,  for  that  by 
the  will  the  legal  estate  was  vested  in  the  trustees.  The 
learned  Judge  reserved  this  point ;  and  a  verdict  having 
been  found  for  the  plaintiff, 

Ball,  in  Easter  term,  moved  pursuant  to  the  leave  re* 
served,  and  obtained  a  rule  nisi  for  a  nonsuit  or  new 
trial  on  these  two  points:  citing,  as  to  the  first,  2  Stark. 
Evid.  925;  and,  as  to  the  latter,  2  Saund.  11  a,  n.  17; 
and  White  v.  Parker  (a). — In  Trinity  term,  cause  was 
shewn  by 

Bompcu,  Serjt.,  and  Moody. — ^First,  the  estate  is  vested 
in  the  devisee,  unless  the  trustees  took  the  legal  fee.  It  is 
submitted  that  they  did  not  In  the  first  place,  there  are 
no  words  of  inheritance  in  the  devise  to  the  trustees  ;  but 
in  other  parts  of  the  will,  where  legal  estates  are  intended 
to  be  given,  words  of  inheritance  are  repeatedly  made  use 
of.  The  testator,  therefore,  knew  what  words  were  pro- 
per to  create  a  limitation  in  fee.  In  Doe  d.  White  v. 
Simpson  (6),  lands,  arrears  of  rent,  &c.  were  devised,  to 
trustees  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  in  trust  out  of  the  rent 
and  profits,  and  the  arrears,  &c.,  to  pay  certain  annuities  for 
lives,  and  a  sum  in  gross  for  legacies;  and  from  and  after 
payment  of  such  annuities  and  money,  the  testator  devised 
successive  estates  for  lives,  with  a  remainder  in  tail ;  he 
gave  the  trustees  also  a  general  power  of  leasing  for  the 
best  rent,  with  a  yearly  allowance  to  each  for  their  trouble : 
and  it  was  held,  that  after  the  death  of  the  annuitants  and 
the  raising  of  the  money  for  legacies,  the  legal  estate  vested 

(a)  1  Bing.  N.  C.  573.  (b)  5  East,  162. 
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Exeh,  qf  Phot,  IParie,  B. — I  apprehend  it  will  make  no  difference  in  the 

construction  of  this  will,  whether  the  legacies  were  to  be 
pdd  absolutely  out  of  the  real  estate,  or  on  failure  of  the  per- 
sonal ;  the  trustees  must  equally  have  the  legal  estate  for  the 
purpose.  No  other  means  of  paying  them  appears,  except 
out  of  the  rents  of  the  real  estate.]  The  trustees  could 
not  intervene  during  the  wife's  life ;  yet  they  are  to  pay 
the  legatees  on  their  respectively  attaining  twenty-one ; 
therefore  they  must  have  the  means  of  paying  out  of  some 
fund  in  their  hands,  at  a  period  when  they  had  no  control 
over  the  real  estate.  The  legacies  are  not  charged  in  terms 
either  on  the  real  or  personal  estate  ;  although  the  testa- 
tor has  appointed  an  executrix.  There  are  no  words 
which  carry  an  express  trust  of  the  real  estate  for  any 
further  purpose  than  to  permit  the  wife  to  enjoy,  and  to 
pay  the  annuity.  For  the  purpose  of  the  trustees  paying 
the  legacies,  there  must  be  implied  either  a  further  devise 
to  them  of  the  real  estate,  or  a  bequest  to  them  of  the 
personal.  And  the  personalty  being  the  primary  fund 
for  that  purpose,  the  latter  implication  ought  rather  to  be 
made.      . 

Secondly,  the  ambiguity  occasioned  by  the  omission  of 
the  Christian  name  in  this  devise,  was  one  which  parol 
evidence  was  properly  admitted  to  explain.  The  distinc- 
tion always  referred  to  on  this  subject  is  between  patent 
and  latent  ambiguities ;  and  it  is  commonly  said  the  am- 
biguity is  patent^  where  you  can  see  on  the  face  of  the 
instrument  that  there  is  an  ambiguity,  and  latent  where 
you  cannot.  But  it  is  conceived  that  this  is  not  an  accu- 
rate statement  of  the  principle,  and  that  the  true  distinc- 
tion is  this ; — that  a  patent  ambiguity  is  one  which  arises 
on  the  inquiry  to  discover  the  meaning  of  the  testator 
from  the  words  he  has  used,  abstractedly  from  all  exter- 
nal facts  or  persons :  but  that  where  it  is  impossible  to 
ascertain  the  meaning  without  a  reference  to  extrinsic 
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things,  that  is  a  latent  ambiguity,  which  you  must  have  Etch,  of  piea$; 
recourse  to  evidence  aliunde  to  explain.  Suppose  a  devise 
to  Mr.  Smith — that  is  a  patent  ambiguity  in  one  sense, 
for  every  one  who  reads  it  sees  that  it  is  ambiguous ;  yet 
parol  evidence  would  clearly  be  admissible  to  explain  it. 
Cheynef*s  ease  (a),  Abbott  v.  Massie  {b),  Beaumont  v. 
Fell  (e).  But  why  is  such  a  devise  ambiguous  ?  Because 
we  know  extnneieally  that  there  are  a  multitude  of  Mr. 
Smiths:  to  which  of  them  the  bequest  applies  can  be 
known  only  by  extrinsic  evidence.  In  like  manner,  how 
otherwise  do  we  know  that  there  is  not  a  George,  the  son 
of  Gord  ?  There  is  therefore  of  necessity  some  extrinsic 
evidence  admitted,  to  shew  that  this  is  not  a  true  descrip- 
tion. We  cannot  have  any  apprehension  of  the  existence 
of  an  ambiguity,  without  some  reference  to  external  circum- 
stances— without  an  assumption  in  our  own  minds  of  some 
extrinsic  evidence.  If  there  were  a  person  of  the  name  of 
Gord,  having  no  Christian  name,  this  is  a  correct  descrip- 
tion. The  cases  in  which  evidence  of  this  kind  has  been 
refused,  were  where  it  was  tendered  to  prove  the  intention 
of  the  testator — his  own  construction  of  the  meaning  of 
his  will — not  what  were  the  persons  or  things  referred  to 
by  it.  Where  a  blank  was  ^left  for  the  Christian  name, 
evidence  was  received  to  shew  the  testator's  intentions 
with  regard  to  the  person  answering  to  the  surname ; 
Price  V.  Page  (d).  So,  where  two  initials  of  the  party  only 
were  given ;  Abbott  v.  Massie.  lAlderson,  B.,  referred  to 
Doe  d.  Morgan  v.  Morgan  {e).]  In  Millar  v.  Travers  (/), 
Tindal,  C.  J.,  enters  fully  into  the  consideration  of  this 
lubject,  and  states  the  distinction  deducible  from  the 
authorities  to  be  this : — *'  That  an  uncertainty,  which 
arises  from  applying  the  description  contained  in  the  will 


(n)  6  Rep.  68.  (d)  4  Ves.  680. 

(6)  4  Ves.  148.  (e)  1  0.  &  M.  2d5. 

(c)  2  P.  Wins.  141.  ( / )  8  Bing.  251. 
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^'^\^f^"*  either  to  the  thing  devised,  or  to  the  person  of  the  devisee, 

may  be  helped  by  parol  evidence ;  but  that  a  new  subject- 
matter  of  devise,  or  a  new  devisee,  where  the  will  is  en- 
tirely silent  upon  either,  cannot  be  imported  by  parol 
evidence  into  the  will  itself.**  ••,.''  In  the  former  case  the 
evidence  is  produced  to  prove  facts^  which,  according  to 
the  language  of  Lord  Coke,  in  8  Rep.  155,  *  stand  weU 
with  the  words  of  the  will."*  This  is  a  case  falling  within 
the  first  branch  of  this  classification.  On  the  face  of  the 
will,  the  testator  has  clearly  disposed  of  this  particular 
estate  to  a  particular  person:  but  the  uncertainty  arises 
from  applying  the  disposition  to  the  person  of  the  devisee. 
It  does  not  of  necessity  appear  on  the  face  of  the  will,  even 
that  the  description  applies  to  either  of  the  George 
Gords  mentioned  in  the  will  It  may  or  may  not  turn 
out,  from  the  parol  evidence,  that  he  means  oneof  them. 
The  principles  applying  to  this  subject  are  admirably  laid 
down  by  Mr.  Wigrao),  in  his  work  on  the  admission  of 
extrinsic  evidence  in  the  interpretation  of  wills  (a).  The 
following  are  additional  authorities  in  support  of  the 
distinction  contended  for  by  the  plaintiff:  Hodgson  v. 
Fitch  (6);  Richardson  y.  Watson  (c);  Masters  v.  Mas^ 
ters  (d) ;  Smith  v.  Coney  {e)\  Careless  v.  Careless  {f). 

Ball,  in  support  of  the  rule. — ^The  lessor  of  the  plaintiff 
is  not  entitled  to  recover,  if  any  estate,  whether  a  chattel 
interest  or  not,  still  remains  in  the  trustees.  [Parke,  B. — 
If  the  only  point  made  on  the  trial  was  that  they  took  an 
estate  in  fee,  I  think  you  are  too  late  now  to  raise  the  ob- 
jection ;  because,  if  it  had  been  then  contended  that  they 
took  a  chattel  interest,  the  lessor  of  the  plaintiff  might 

(a)  P.  78.  .((01P.Wmi.421. 

(6)  2  Vcrn.  693.  (e)  6  Vcs.  42. 

(c)  4  B.  &  Ad.  787.  (/)  1  Mcriv.  384. 
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have  supplied  the  defect  by  shewing  that  the  legacies  £*ch.  rf  puas, 
discharged.] 


The  evidence  of  the  testator's  declarations  was  not  ad- 
missible.     Mr.  Stariie  thus  states    the   rule : — **  Am- 
biguities which  arise  on  the  face  of  the  will  cannot  be 
removed  by  the  dd  of  extrinsic  evidence ;  they  may  be 
helped  by  construction,  but  never  by  averment.**    In  Doe 
d.  Pteedy  v.  HoUon  (a)f  the  testator  devised  to  A.  the 
messuage  and  tenement  in  S.  wherein  he  resided,  with  the 
outhouses,  &c.  io  the  same  adjoining ^  and  all  those  closes 
called  &c.,  part  of  the  farm  and  lands  in  his  own  occupa- 
iion;  and  he  devised  to  B.  all  his  hereditaments  in  S.  not 
before  devised  :  and  evidence  of  declarations  by  the  tes- 
tator  that  be  meant  that  certain  cottages  adjoining  to  his 
residence,  and  not  in  his  own  occupation,  should  go  to  B., 
was  held  inadmissible :  and  Paiieson^  J.,  says — **  In  every 
case  extrinsic  evidence  must  be  received  for  the  purpose 
of  shewing  the  state  of  the  property,  so  as  to  see  what 
comes  within  the  clear  terms  of  the  devise ;  but  not  to 
clear  up  any  difficulty  arising  upon  the  will  itself."    Here 
there  is,  on  the  face  of  the  will  itself,  the  greatest  diffi- 
culty to  be  cleared  up.     The  two  George  Gords,  the 
sons  of  George  and  John,  are  both  express  objects  of  the 
testator's  bounty.     Looking,  therefore,  at  the  other  parts 
of  the  will,  it  is  impossible  to  say  with  certainty  which  is 
the  object  of  the  devise  in  question.     This  is  in  effect 
defeating  the  object  of  the  Statute  of  Frauds,  and  making 
a  devise  of  lands  by  parol.     It  is  not  like  the  case  of  a 
devise  to  two  persons  of  the  same  name,  either  of  whom 
win  fit  the  terms  of  the  devise.     In  Price  v.  Page,  there 
was  no  express  decision ;  the  case,  however,  is  distinguish- 
able.   [Alder son,  B. — The  principle  is  very  forcibly  laid 
down  by  Gibbs,  C.  J.,  in  Doe  v.  Chichester  (6) ;  he  seems 
to  take  it  as  a  question  arising  on  the  construction  of  the 

(fl)  6  Nev  &  M.  391.  (6)  4  Dow,  Pari.  C.  65. 
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Etch,  of  Pleat,  whole  instrument]     In  Casiledon  v.   Ihirner  (a)«  it  was 

held,  that  where  there  is  an  absolute  onnsnan,  it  cannot 
be  supplied  by  parol  evidence.  Baylis  v.  The  Attorney 
General  {b)  is  an  authority  to  the  same  effect. 

Parke,  B. — As  to  the  first  point,  if  it  appears  thai  it  was 
taken  at  the  trial,  we  shall  consider  whether  on  that  ground 
the  rule  ought  to  be  made  absolute.  If  not,  the  rule  must 
be  discharged  on  that  point;  because  there  is  no  ground 
for  saying  that  the  trustees  took  a  fee,  but  only  a  chattel 
interest  for  some  indefinite  term,  sufficient  to  enable  them 
to  satisfy  die  legacies.  There  can  be  no  doubt  that  it  was 
unnecessary  for  them  to  take  the  fee :  it  is  different  from 
the  cases  of  a  direction  for  (he  payment  of  taxes,  repairs, 
&C. ;  for  those  purposes  it  is  necessary  for  the  trustees  to 
take  the  fee  without  limitation.  And  it  is  equally  clear 
that  it  was  necessary  here  for  them  to  take  a  chattel 
interest,  either  till  the  lejgacies  were  paid,  or  till  the 
legatees  attained  twenty-one ;  which  of  the  two  it  is  un- 
necessary to  determine,  if  the  point  was  not  taken.  We 
will  inquire  whether  it  was  or  not 

On  the  other  point, 

Cur.  adr.  vult 

In  the  present  term  the  judgment  of  the  Court  was  de- 
livered by — 

Parke,  fi. — ^In  this  case,  which  was  heard  before  my 
Brothers  BoUand,  Alderson^  Gumey,  and  myself,  a  rule 
nisi  for  a  new  trial  was  obtained  on  two  grounds : — ^first, 
that  upon  the  true  construction  of  the  will  of  John  Spark, 
under  which  the  lessor  of  the  plaintiff  cliums,  the  legal 
estate  in  the  land  in  question  was  not  in  the  plaintiffs,  but 
in   the  trustees;    and  secondly,  that  evidence   of    the 

(a)  3  Atk.  267.  V.  Uari,  3  Bro.  C.  C.  311 ;  Pym  v. 

(6)  2  Alk.  239.     Sec  aUo  Hunt      Blackburn,  3  Ves.  45?. 
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ExcJu  of  Pkas,  devisor  has  clearly  selected  a  particular  indiyidual  as  the 
devisee. 

Let  us  then  consider^  what  would  have  been  the  case, 
if  there  had  been  no  mention  in  the  will  of  any  other 
George  Gord  the  son  of  a  Gord :  on  that  supposition 
there  is  no  doubts  upon  the  authorities^  but  that  evi- 
dence of  the  devisor's  intention,  as  proved  by  his 
declarations,  would  have  been  admissible.  Upon  the 
proof  of  extrinsic  facts^  which  is  always  allowed  in  order 
to  enable  the  Court  to  place  itself  in  the  situation  of 
the  devisor,  and  to  construe  his  will,  it  would  have  ap- 
peared that  there  were  at  the  date  of  the  will  two  persons, 
to  each  of  whom  the  description  would  be  equally  applica- 
ble. This  clearly  resembles  the  case  put  by  Lord  Bacon 
of  a  latent  ambiguity,  as  where  one  grants  his  manor  of  S. 
to  J.  F.  and  his  heirs,  and  the  truth  is  that  he  has  the 
manors  both  of  North  S.  and  South  S. ;  in  which  case 
Lord  Bacon  says,  ''it  shall  be  holpen  by  averment, 
whether  of  them  was  that  which  the  party  intended  to 
pass.'*  The  case  is  also  exactly  like  that  mentioned  by 
Lord  Coke  in  AlthanCs  case  (a) ;  ''  if  A.  levies  a  fine 
to  William  his  son,  and  A.  has  two  sons  named  William, 
the  averment  that  it  was  his  intent  to  levy  the  fine  to  the 
younger  is  good,  and  stands  well  with  the  words  ofthefine^ 
Another  case  is  put  in  Counden  v.  Clarke  (6),  which  is  in 
point ;  ''  if  one  devise  to  his  son  John,  where  he  has  two 
sons  of  that  name : "  and  the  same  rule  was  acted  upon  in 
the  recent  cMe  of  Doe  v.  Morgan  (c).  The  characteristic  of 
all  these  cases  is,  that  the  words  of  the  will  do  describe  the 
object  or  subject  intended ;  and  the  evidence  of  the  de- 
clarations of  the  testator  has  not  the  effect  of  varying  the 
instrument  in  any  way  whatever:  it  only  enables  the  Court 
to  reject  one  of  the  subjects,  or  objects,  to  which  the 
description  in  the  will  appUes ;  and  to  determine  which  of 

(a)  8  Rep.  155  a.  (6)  Hob.  ^^2.  (c)  1  C.  &  M.  235. 
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the  two  the  devbor  understood  to  be  signified  by  the  ^-rcA.  of  PUas, 
description  which  he  used  in  the  will.     This  subject  has 
been  most  ably  discussed  by  Mr.  Wigram^  in  his  excellent 
treatise  on  the  rules  of  law  respecting  the  admission  of  ex- 
trinsic evidence  in  the  interpretation  of  wills. 

There  would  then  have  been  no  doubt  whatever  of  the 

admissibility  of  evidence  of  the  devisor's  intention,  if  the 

devise  to  "  George,  the  son  of  Gord,**  had  stood  alone,  and 

no  mention  had  been  made  in  the  will  of  George  the  son 

of  John   Gordy   and   George  the  son  of  George  Gord. 

But  does  the  circumstance  that  there  are  two  persons 

named  in  the   will,   each   answering   the   description  of 

''George,  the  son  of  Gord,**  prevent  the  application  of 

this  rule  ?     We  are  of  opinion  that  it  does  not.     In  truth, 

the  mention  of  persons  by  those  descriptions  in  other  parts 

of  the  will,  has  no  more  effect,  for  this  purpose,  than  proof 

by  extrinsic  evidence  of  the  existence  of  such  persons,  and 

that  they  were  known  to  the  devisor,  would  have  had :  it 

shews  that  there  were  two  persons,  to  either  of  whom  the 

description  in  question  would  be  applicable,  and  that  such 

two  persons  wefe  both  known:   and  the  present  case 

really   amounts  to  no  more  than  this,  that  the  person 

to  whom  the  imperfect  description  appears  on  the  parol 

evidence  to  apply,  is  described  in  other  parts  of  the  same 

will  by  a  more  full  and  perfect  description,  which  excludes 

any  other  object  than  himself.     Still  he  is  pointed  out  in 

the  devise  itself  by  a  description,  which,  so  far  as  it  goes, 

is  perfectly  correct.   In  the  case  of  Doe  v.  Morgan,  above 

referred  to,  precisely  the  same  circumstance  occurred. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plain- 
iS  is  entitled  to  recover ;  and  the  rule  must  be  discharged. 

Rule  discharged. 
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Charrington  V.  Meatheringham  and  Another. 
A  parish  officer    X  HIS  was  an  action  of  trespass  against  the  defendants. 

sued  ID  trespass  .  . 

for  distraining  who  were  parish  officers,  for  taking  several  distresses  on 

is notentitied,  ^^^  plaintiflTs  goods  for  poor  and  highway  rates.     The 

4s1?ii^^^  cause  was  tried  at  the  last  Spring  assises  for  Northamp- 

s.  19,  or  13  &  tonshire,  when  the  plaintiff  was  nonsuited  for  want  of 

B.  20,  to  treble '  proving  notice  of  action.  The  Master,  on  taxation,  allowed 

^ntiff^no'n!  *^^   defendants  treble  costs.     Miller  having  obuined  a 

suited.  riijg  Qigi  for  a  review  of  the  taxation, 


N.  Clarke  shewed  cause. — The  question,  whether  the 
Master  has  done  right  in  taxing  the  defendant's  treble 
costs,  depends,  first,  on  the  poor  law  acts  of  43  Eliz.  c.  2, 
8.19,  and  13  &  14  Car.  ^,  c.  IS,  s.20;  and  secondly,  on 
the  highway  act,  13  Geo.  3,  c.  78,  s.  81.  The  two  former 
statutes  give  treble  damages  to  parish  officers,  sued  in 
trespass,  for  acts  done  in  pursuance  of  their  authority,  if 
the  plaintiff  be  nonsuited ;  and  treble  damages  necessarily 
include  treble  costs,  the  costs  being  the  damages  which 
the  defendant  sustains  by  being  sued.  And  the  13  Geo.  3, 
c.  78,  s.  81,  expressly  gives  the  defendant  in  any  action  for 
any  thing  done  in  pursuance  of  the  act,  in  case  of  nonsuit* 
treble  costs. 

Miller,  contrd. — It  was  expressly  decided  in  Butterton 
V.  Fuller  (a),  that  an  avowant  in  replevin  on  a  distress  for 
poor  rates  was  entitled,  under  the  43  Eliz.  c.  2,  s.  19,  to 
single  costs  only;  and  the  distinction  was  taken,  that  wbere 
the  party  was  entitled  to  damages  at  common  law,  if 
treble  damages  are  given  by  statute,  he  shall  have  treble 
costs  also ;  but  not  where,  as  in  this  case,  he  was  not  en- 
titled to  damages   at  common   law  (6).     The  statute  of 

(fl)  1  Brod.  &  B.  517.         (b)  Okely  v.  Salter,  Noy's  Rep.  137. 
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Car.  2  has  no  relation  to  the  present  case.     And  the  IS   ^ch,  of  puat, 
Geo.  Sy  c»  78«  has  been  repealed  by  the  5  &  6  WilL  4,  c.  ^ 

50  (a),  which  contains  no  provision  for  treble  costs.  Cbarbinoton 

Meathering^ 

Lord  ABiNGEft,  C.  B.— The  statute  of  Elizabeth  gives         h^m. 
the  party  treble  damages  and  his  costs.  The  case  referred 
to  is  decisive  that  that  entitles  him  to  single  costs  only. 

Parke«  B. — ^The  13  Geo.  3^  c.  78»  is^  it  seems^  out  of  the 
question.  No  general  power  to  make  a  poor  rate  is  given 
by  the  13  &  14  Car.  2^  c.  12;  and  the  provision  in  that 
act  would  operate  only  in  favour  of  constables,  tithing- 
men,  &c.  The  defendants  can  claimi  therefore,  only 
under  the  statute  of  Elizabeth^  as  to  which  there  is 
an  authority  directly  against  them. 

Rule  absolute. 


(a)  That  act  came  into  opera- 
tkm  on  the  20th  March,  1836. 
After  the  determiiiation  of  tUb 
case,  it  was  discovered  that  the 
erase  was  tried  before  the  act 
took  effect;  and  N.  Clarke,  in 
Hilary  Term,  1837»  obtained  a 
role  nisi  in  the  same  terms  as  the 


former,  in  order  to  raise  the  ques- 
tion whether,  the  repeal  having 
taken  place  after  the  verdict,  but 
before  judgment  waa  signed  in 
the  cause,  it  affected  the  defen- 
dant's right  to  treble  costs  under 
the  former  statute.    See  post. 


Shillibeer  v.  Glyn^  Bart.i  and  Others. 

Assumpsit. — The  declaration  stated  that  the  defen-  sembU,  that  a 
dants  were  co-partners  in  banking,  and  exercised  the  trade  <^«*^"*"o"  *" 

■  ®'  assumpsit 

of  bankers  in  London ;  that  the  plaintiff  was  the  owner  •taUng  that  the 

ofcoaches>  &c.,  running  in  and  about  London  and  other  about  to  pro-^ 

places,  and  in  the  habit  of  attending  markets  and  fairs  "oney  to  the  **^ 

for  the  sale  of  horses;   that  on  the  3 1st  of  March,  1834,  defendants  in 

t  ,   .     .^        .  London,  that 

the  plaintiff  being  about  to  proceed  from  London  to  a  they  might 

cause  it  to  be 
paid  to  him  at 
K.  on  a  certain  day;  that  the  defendants  received  the  money  for  that  purpose  from  the  plaintiff; 
*iid  that  thereupon  afterwards,  in  consideration  of  the  premises,  the  defendants  promised  to  cause 
^He  money  to  be  ptid  to  the  plaintiff  at  N.,  discloses  a  sufficient  consideration  for  the  promise. 
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Exeh,  ofPUat,  fair  at  Northampton^  to  be  held  on  the  5th  of  April,  paid 

«-     ^  '  ^     into  the  defendants'  banking-house  in  London  650/.,  in 

Srillibeer     order  that  the  defendants  might  cause  that  sum  to  be  paid 

Glyn.        to  the  plaintiff  or  bis  order  at  Northampton  (a)  on  the  6tb 

of  April ;  that  the  defendants  received  the  said  sum  from 

the  plaintiff  for  the  purpose  that  they  might  cause  the 

said  sum  to  be  paid  to  the  plaintiff  or  his  order  at  North* 

ampton;  and  thereupon,  in  consideration  of  the  premises, 

the  defendants  promised   the  plaintiff  that   they  would 

punctually  cause  the  said  sum  to  be  paid  to  the  plaintiff 

or  his  order  at  Northampton  on  the  5th  ApriL 

Breach — that  although  the  plaintiff,  confiding  &c.,  did 
go  to  the  fair  at  Northampton/  for  the  purpose  of  pur- 
chasing horses,  the  defendants  did  not,  though  re- 
quested (6),  pay  or  cause  to  be  paid  the  said  money  or 
any  part  thereof  to  the  plaintiff  or  his  order  at  North- 
ampton, at  the  time  so  agreed  upon :  stating  special  damage 
in  inability  to  buy  horses,  and  expense  in  travelling  and 
servants,  and  being  obliged  to  buy  inferior  horses  at 
higher  prices. 

General  demurrer  ;  stating  as  the  ground  in  the  margin, 
that  the  declaration  shewed  no  sufficient  consideration 
for  the  alleged  promise. 

Manning  in  support  of  the  demurrer. — The  declaration 
shews  that  the  defendantb  were  gratuitous  bailees ;  and 
such  a  bailment  raises,  not  the  general  promise  here  de- 
clared upon,  but  merely  an  undertaking  to  be  answerable 
for  gross  negligence.  Doorman  v.  Jenkins  (c)  was  the 
case  of  a  gratuitous  bailment,  but  there  it  was  alleged 
in  the  second  count  that  the  defendant  undertook  that  he 

(a)  Quaere,  whether  it  should  might  perhaps  have  been  objected 
not  have  been  alleged  that  the  that  the  plaintiff  should  ha?e  al* 
defendants  undertook  that  their  leged  that  the  defendants  had  no- 
correspondent  at  Northampton  tice  whether  the  money  was  to 
should  pay,  that  being  the  real  un-  be  paid  to  him  or  his  order, 
derstanding  of  the  parties*  (c)  2  Adol.  &  Ell.  266;  4  Nev. 

(jb)  Upon  special  demurrer,  it  &  Man.  170. 
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would  take  due  and  proper  care  of  the  money  delivered  ^*ch.  o/pieas, 

1836. 
to  hinif  whilst  in  his  hands.     This  must  be  understood  to  ^ 

imply  that  degree  of  care  which  the  terms  of  the  bailment    Shillibebr 
required.     The  count  alleged  a  loss  of  the  money  for        Gltk. 
want  of  proper  care«  and  a  verdict  for  the  plaintiff  was 
held  to  be  properly  found  under  the  facts  of  that  case,  on 
the  ground  of  gross  negligence.     But  that  circumstance 
would  have  been  immaterial  if  the  gratuitous  bailment 
rendered  the  bailee  liable  absolutely,  to  deliver  over  in 
the  manner  prescribed  by  the  bailor  at  the  time  of  the  de- 
livery. Coggs  V.  Bemard{€i).    In  Shielis  v.  Blackburne  {b)i 
a  general  merchant  undertook  without  reward  to  enter  the 
goods  of  A.  at  the  Custom  House  for  exportation,  with 
goods  of  bis  own  of  the  same  description.     The  entry 
being  made  under  a  wrong  denomination,  both  parcels 
were  seized.     It  was  held  that  the  bailee,  not  being  of  any 
trade  or  profession  which  implied  skill,  having  stipulated 
for  no  reward,  and  having  taken  the  same  care  of  the  goods 
of  A.  as  he  had  of  his  own,  was  not  liable  for  the  loss. 
In  DartnaU  v.  Howard  {c)^  the  defendant  was  held  to  be 
liable  on  the  ground  that  he  had  undertaken  the  invest- 
ment of  the  monies  in  the  character  of  an  attorne}*,  a 
character  which  implied  skiU.   It  might  have  been  added,  a 
character  which  implied  payment  also.  So  also  in  Whitehead 
T.  Greeiham{d).   Here  the  plaintiff  has  thought  proper  to 
introduce  an  allegation  that  the  defendants  were  bankers 
in  London ;  but  he  has  not  alleged  any  usage  by  bankers 
to  undertake  to  forward  the  moneys  of  all  comers  to  any 
part  of  the  kingdom  {e)  which  the  party  may  point  out ; 
nor  is  it  alleged  that  the  defendants  have  held  themselves 

(a)  2  Lord  Raym.  909.  {e)  The  declaration  origiDally 

(h)  1  H.  Bla.  158.  stated  that  the  plaintiff  was  a  au- 

(c)  4  B.  &  G.  345  ;  6  D.  &  R.  tomer  of  the  defendants ;  but  this 
438.  allegation   being   traversed,   was 

(d)  M'Cl.  &  Y.  205 ;  3  Bingh.  struck  out. 
4e4;  10  B.  Moore,  183. 

VOL.  II.  L  M.  W. 
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^^^^'Mf,  out  as  persons  willing  to  forward  money  in  that  manner? 

without  some  allegation  of  this  kind  the  Court  will  not 
take  judicial  notice  of  the  mode  in  which  the  business  of 
a  banker  in  London  is  carried  on.  But  if  it  would,  it  is 
perfectly  notorious  that  the  business  of  a  London  banker 
is  to  receive  the  money  of  his  customers,  whereby  he  be- 
comes their  debtor,  Sims  ▼.  Bond  {a),)  and  to  pay  it  out 
upon  their  cheques ;  and  that  he  does  not  remit  money  to 
other  places,  except  as  a  special  favour,  for  the  purpose  of 
obliging  a  customer,  in  case  the  banker  happens  to  have 
correspondents  at  the  place  in  which  the  customer  wishes 
the  money  to  be  paid. 

The  promise  is  here  laid  upon  a  p€ui  consideration,  and 
there  is  nothing  to  connect  that  consideration  with  the 
subsequent  promise.  That  this  is  necessary  appears  duH 
tinctly  from  Hayes  y.  Warren  (b) :  there  the  count  objected 
to  was  for  work  and  liabour  done  by  the  plaintiff  for  the 
defendant,  in  consideration  whereof  the  defendant  pro- 
mised to  pay ;  and  the  judgment  was  reversed  in  error  on 
the  ground  that  this  was  a  past  consideration,  not  laid  to 
have  arisen  at  the  request  of  the  defendant.  fVesi  ▼• 
West  (c) ;  Oliverson  v.  fVoifd  (d)  ;  Cotton  v.  Wescott  (e) 
[Parket  B. — An  express  promise  to  pay  is  stated  in  the 
declaration.  Lord  Abinger,  C.  B. — The  promise  is  stated 
to  have  been  made  in  consideration  of  the  prenUses,  whicb 
premises  are  the  parting  by  the  plaintiff  with  his  money. 
Is  not  this  a  detriment  to  the  plaintiff?]  The  part- 
ing with  the  money  by  the  plaintiff  for  the  purpose  of 
Its  being  transmitted  to  Northampton  was  a  benefit  to 
the  plaintiff,  but  to  the  defendants  merely  a  trouble 
and  a  charge.  iParke,  B. — A  precedent  request  is  ne- 
cessary only  where  the  consideration  is  executed.     Here 

(fl)2  Nev.    &    Mas.  608;    6  I  Vin.279. 

Btm.  &  Adol.  389.  (d)  3  Lev.  366. 

(6)  2  Stra.  933.  (e)  3  Bulst.  187,  and  see  Bfigge 

(c)  I  Roll.  Abr.  11 ;  translated,  ▼.  Slade,  Ibid.  162. 
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tke  question  is  whether  the  promise  is  not  contempo*  ^e^  4  pi^om, 
raneous  with  the  delivery  of  the  money.    Lord  Abinger,  ^ 

C  B«— *In  this  case  an  agreement  appears  to  be  expressly    ssillibbsr 
stated.    The  plaintiff  agrees  to  pay  650/.  into  the  hands        oltn. 
of  the  defiendantsi  and  they  agree  to^  repay  it  at  North- 
ampton.] 

The  Court  then  suggested  that  the  plaintiff  should 
amendy  by  averring  that  the  money  had  been  deposited  at 
the  request  of  die  defendants.  But  it  was  stated  by 
Batfiaw  for  the  plaintiff,  that  he  had  considered  the  point, 
and  bad  come  to  the  conclusion  that  no  amendment  could 
be  safely  made. 

BatMiam^  contriL— This  declaration  discloses  in  sub- 

suuice  an  absolute  undertaking  to  pay  the  money  at 

Northampton.    [^Aldenon^  B. — If  it  is  in  substance  that, 

why  do  you  not  aver  it  ?]     This  is  not  like  the  delivery  of 

com  in  a  sack,  or  of  money  in  a  bag,  from  which  the 

biilee  can  have  no  benefit.     Wheatly  v.  Low  (a)  shews 

that  the  consideration  here  laid  is  sufficient    There  it 

was  held  that  if  A.  accepts  money  firom  B.  to  deliver  it 

over  to  C,  the  acceptance  of  the  money  is  a  good  con- 

tideiation  to  charge  him  in  assumpsit  at  the  suit  of  B., 

upon  a  promise  to  pay  the  amount  to  C;  that  case,  in 

which  the  acceptance  was  in  no  particular  character,  is 

recognised  in  Jones  on  Bailments  (6).     [^Parke,  B. — You 

i^ve  not  averred  an  acceptance  on  the  special  terms.     I 

{^l^ume  you  have  not  looked  at  the  record  in  Wheatly 

^*  LawJi     In   Whitehead  v.  Greeiham,   the  delivery  of 

^^oney  to  the  defendant  was  held,  after  verdict,  to  be  a 

Sufficient  ccmsideration  for  an  undertaking  to  lay  out  the 

^oney  upon  proper  security.     [Parke,  B. — There  it  was 

^Iter  verdict]     The  plaintiff  in  this  case  could  not  have 

^^emanded  the  money  from  the  defendants  in  London* 

(a)  Cro.  Jac.  667.  (6)  P.  51. 

L  2 
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Kjeeh.  of  Pisoi,  After  the  special  delivery  he  was  bound  to  receive  it  at 

1836* 

^     Nortbainptoni  and  the  defendants  derived  a  benefit  from 

Shillibcbr     a  right  to  retain  the  plaintijBTs  money  in  their  owu  hands. 

Glyn.         [Harke,  B. — You  say  there  was  a  binding  agreement  to 

pay  the  money  at  Northampton,  which  could  not  be  put 

an  end  to  but  by  mutual  consent.] 

Manning  in  reply. — If  there  was  a  binding  agreement,  it 
will  follow  that  the  plaintiff  could  not  have  required  the 
defendants  to  repay  the  money  in  London;  but  the  sole 
question  between  the  parties  is,  whether  upon  the  face 
of  this  declaration  there  is  a  binding  agreement;  whether 
the  acceptance  of  money  not  paid  at  the  defendant's  re- 
que.«t,  is  a  sufficient  consideration  for  a  promise  to  pay 
the  amount  at  a  distant  place  at  all  events.  [Parke^  B. — 
Whether  it  does  not  import  a  promise  at  the  time  to  pay 
a  like  sum  of  money.] 

Lord  Abingbr,  C.  B. — Where  a  party  undertakes  to 
pay  money  at  a  certain  time,  no  request  of  pajrment  (a)  is 
necessary.  Here  at  the  time  the  motiey  was  paid  in,  the 
agreement  was  that  the  money  should  be  paid  at  a  certain 
day.  Do  not  you  think  you  had  better  amend,  and  plead 
the  general  issue  ? 

Parkb,  B — If  the  allegation  in  the  declaration  means, 
that  at  the  time  the  money  was  paid  in,  the  defendants  en- 
gaged to  pay  the  money  absolutely  at  Northampton,  there 
seems  to  have  been  a  good  consideration  to  support 
the  promise.  Wkeaily  v.  Low^  if  correctly  reported,  wiD 
enable  us  to  put  the  construction  upon  the  deelaratioiL 
Had  you  not  better  consider  whether  you  will  amend,  and 
look  at  the  case  of  WkeaUetf  v.  Lom^  to  see  what  was  die 
allegation  on  the  record  I     Upon  the  plea  of  tlie  general 

(fl)  hi  this  esse  a  request  by  the  phdntiff  wss  laid,  but  BOBe  by  tbe 
dstedaats. 
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issue,  if  it  appears  that  there  was  not  any  undertaking  to  Exch,  of  Pleat, 
guarantee  payment  at  Northampton,  or  if  upon  further 
examination  the  consideration  shall  appear  to  be  insuf- 
ficient, the  plaintiff  cannot  recover.  I  feel  pressed  by  the 
authority  of  Wheatly  v.  Low^  and  I  think  it  advisable 
that  the  rolls  should  be  searched  for  the  purpose  of  ascer- 
taining in  what  manner  the  consideration  aqd  the  promise 
are  there  laid.  Should  a  verdict  be  found  for  the  plaintiff, 
the  defendants  may  move  in  arrest  of  judgment,  if  upon 
examining  the  roll  in  Wheatly  v.  Low,  or  upon  further 
consideration,  that  course  should  appear  to  them  to  be  ad- 
visable. 


Leave  given  to  withdraw  the  demurrer 
plead,  on  payment  of  costs  (a). 


and 


(a)  The  defeadaots  afterwards 
pleaded  non-assumpsit;  that  the 
money  was  paid  upon  the  terms 
mentioned  in  the  declaration,  and 
thit  the  plaintiff  accepted  back 
the  650/.  in  full  satisfaction.  The 
action  was  compromised,  and  no 


search  was  made  for  the  roll  in 
Wheatly  v.  Lowy  which  from  the 
contemporaneous  report  in  Palmer, 
281,  {Loe\  ca$e\  would  rather  ap- 
pear to  be  correctly  reported  upon 
this  point ;  and  see  2  Lord  Raym. 
920 ;  Anon,  1  Ventris,  45. 


can- 


Cope  r.  Rowlands. 

^/LSSUMPSIT  for  work  and  labour,  care,  diligence,  and  a  broker 
attendance  as  the  agent  of  the  defendant,  and  on  his  re-  "o^ra^n^'n*" 

'^^  '  action  for  work 

tainer,  and  for  certain  commission  and  reward  then  due  and  labour,  and 
and  of  right  payable  from  the  defendant  to  the  plaintiff,  buying  and 
with  counts  for  money  paid,  and  on  an  account  stated,  and  &"*"unieM'duly 

for  interest.  licensed  by  the 

mayor  and  al- 

Pleas  —  first,   non-assumpsit ;    secondly,   a     set  -off;  dermen  of  the 

thirdly,  to  the  first  count,  that  the  work,  labour,   care,  pureuant**to  T* 

diligence,  and  attendance  in   that  count  mentioned,  and  ^""^'  ^'  '^' 
therein  alleged   to  have  been  done,  pei  formed,  and  be- 
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^^\^^*^'  Stowed  by  the  plaintiff  as  the  agent  of  the  defendant^  were 
V  v  '  '^  and  are  work  and  labour^  care,  diligence,  and  attendance 
Cope  done,  performed,  and  bestowed  by  the  plaintiff  within  the 
Rowlands,  city  of  London  as  a  broker,  to  wit,  as  a  stock-broker,  in 
and  about  the  purchasing  and  selling  for  and  on  account 
of  the  defendant^  and  bargaining  for  and  on  account  of 
the  defendant,  for  and  in  respect  of  divers  interests  and 
shares  in  divers  public  stocks  and  securities,  and  divers 
public  bonds  and  other  public  securities,  and  that  the 
commission  in  the  said  first  count  mentioned  was  and  is 
commission  claimed  by  the  plaintiff  for  and  in  respect  of 
such  work,  labour,  care,  diligence,  and  attendance  as 
aforesaid  so  done  and  performed  by  him  the  plaintiff  as 
a  stock*broker.  And  the  defendant  says,  that  the  plaintiff 
was  not  at  the  time  or  times,  or  any  of  them,  of  doing,  per- 
forming, and  bestowing  the  work,  labour,  care,  diligence, 
and  attendance,  or  any  of  them,  or  any  part  thereof,  a 
broker  duly  licensed,  authorized,  or  empowered  to  act  or 
practise  as  a  broker  in  the  premises  or  any  of  them  within 
the  said  city  of  London.    Verification. 

Replication,  to  the  second  plea,  nil  debet,  and  to  the  last 
plea,  de  injuria. 

At  the  trial  before  Parke,  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  it  being  proved  that  the  plaintiff 
was  not  a  sworn  broker  in  the  city  of  London,  the  jury, 
under  the  direction  of  the  learned  Judge,  found  a  verdict 
for  the  plaintiff  on  the  first  and  second  issues,  and  for 
the  defendant  on  the  third ;  and  they  assessed  the  damages 
on  the  first  count  at  2U,  2s,  6c(.,  and  on  the  other  counts 
at  95/.  On  a  former  day  in  this  term,  Bampoi,  Seijt., 
obtained  a  rule  to  enter  up  judgment  for  the  plaintiff  on 
the  third  issue,  non  obstante  veredicto,  on  the  ground  that 
the  plea  was  bad  in  law. 

Plait  and  Petersdofff  now  shewed  cause. — The  ques* 
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tion  18,  whedier  the  third  plea  was  a  good  answer  to  the  Exeh.ef  Pkat, 
action  as  to  the  first  count  of  the  declaration ;  and  it  is 
sobmitted  that  it  clearly  is*  By  the  6  Anne,  c.  16,  s.  4,  it  is 
enacted^  **  that  all  brokers  who  shall  act  as  brokers  within 
the  city  of  London  and  liberties  thereof  shall,  from  time 
to  time,  be  admitted  so  to  do  by  the  Court  of  Mayor  and 
Aldermen  of  the  said  city  for  the  time  being,  under  such 
restrictions  and  limitations  for  their  honest  and  good  be- 
liSTioar  as  that  Court  shall  think  fit  and  reasonable ;  and 
shall,  upon  such  their  admission,  pay  to  the  Chamberlain 
of  the  aud  city  for  the  time  beiQg,for  the  uses  hereinafter 
isentioned,  the  sum  of  40««,  and  shall  also  yearly  pay  to  the 
fliid  uses  the  sum  of  40f.  upon  the  29th  day  of  September  in 
siery  year.**    It  then  provides  that  all  such  monies  should, 
m  the  first  place,  be  applied  in  the  paying  and  satisfying 
oae  liVilHam  Stewart  (who  was  lessee  of  the  profits  of  the 
dBce  of  Garbler  within  the  city  of  London)  the  sum  of 
9671. 10#.,  for  a  compensation  for  his  interest  in  the  said 
dfBoe;  and  that,  after  the  payment  of  that  sum,  ''  all  the 
moniet  arising  by  such  admissions  and  yearly  payments 
thsO  go  to  and  be  enjoyed  by  the  said  Mayor  and  Com- 
monalty and  Citizens  of  the  city  of  London."    Proviso, 
"that  if  any  person  shall  take  upon  him  to  act  as  a  broker, 
or  employ  any  other  under  him  to  act  as  such,  within  the 
laid  city  and  hberties,  not  being  admitted  as  aforesaid, 
every  such  person  so  offending  shall  forfeit  and  pay,  to  the 
uae  of  the  said  Mayor  and  Commonalty  and  Citizens  of 
Ae  said  city,  for  every  such  offence  the  sum  of  25/.,  to  be 
reeovered  by  action  of  debt,"  &c.    The  former  Act  of 
8  &  9  WilL  3,  c.  32f  inhibits  in   terms  the  acting  as 
a  broker  without  being  properly  licensed.     [Parkcs  B» — 
That  statute  had  expired  before  the  statute  of  Anne  was 
pused.]     The  intention  of  the  Legislature  was  to  prevent 
improper  persons  from  practising  as  brokers,  for  the  pro- 
jection of  the  public.    There  are  two  propositions  to  be 
considered  in  this  case.     The  first  is,  whether  a  stock- 
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Exch.  of  Pleas,  broker  is  a  broker  within  the  meaning  of  the  6  Anne,  c. 
1836.         |g    [p^^^^^  B.— That  was  settled  by  the  Court  of  King's 
Bench  in  Clarke  ▼.  Powell  (a).    It  was  there  decided  that 
a  stock-broker  is  a  broker  within  the  6  Anne,  c.  16,  and 
57  Geo.  3,  c.  Ix.  {b),  and  liable  to  the  penalty  imposed  by 
the  latter  statute  for  acting  as  a  broker  without  having 
been  admitted  by  the  Court  of  Mayor  and  Aldermen  of 
London,]     Taking  that  as  settled ;  secondly,  these  acts 
were  not  made  for  mere  revenue  purposes,  but  for  the 
protection  of  the   public  against  fraud :  but  if  both  ob- 
jects were  contemplated  by  the  act,  then  the  plaintiff  caiv- 
not  recover.    The  statute  13  Edw.  1,  st.  5,  also  contains  a 
prohibition  against  brokers  acting  within  the  city  of  Lon- 
don without  being  sworn  before  the  Mayor  and  Alder- 
men (c) ;  and  though  it  is  a  statute  of  a  very  ancient  date, 
it  is  still  in  force,  it  never  having  been  repealed.     The 
statute  1  James  1,  c.  SI,  recites,  that  frauds  had  been  com- 
mitted by  upstart  brokers,  and  its  object  was  the  preven- 
tion of  frauds  by  brokers.     It  is  true  that  one  of  the  ob- 
jects of  the  statute  of  Anne  appears  to  be  to  increase  the 
revenue  of  the  city  of  London,  but  the  primary  object  of 
that,  as  well  as  of  the  former  acts,  was  the  protection  of 
the  subject.     There  are  several  cases  in  which  it  has  been 
intimated,  that    the   want  of  legal  qualification  in    the 
broker  would  be  a  good  ground  of  nonsuit :  Gibbons  v. 
Rule  (rf)»   Ex  parte  Dyster  (e),   Green  v.  Weaver  (/). 
In  Johnson  v.  Hudson  {g),  a  factor,  who  sold  a  parcel  of 
prize  manufactured  tobacco,  without  having  entered  him- 
self with  the  Excise  office  as  a  dealer  in  tobacco,  nor  hav- 


(a)  4  B.  &  Ad.  846 ;  I  Ne?.  &  ou  Meyre  e  Aldermans. 

Man.  492.  id)  4  Bing.  301. 

(6)  By  which  latter  stotute  the  (0  I  Merivale,  155;  2  Rose's, 

penalty  was  increased  to  100/.  B.  C.  349. 

(c)  Ne  nul  abrocour  ne  seit  (/)  I  Simons,  404. 

denz  la  citee  forceaus  qe  soent  (g)  11  East,  180. 
receuz  e  jures  de?ant  le  gardeyn 
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iDg  any  licence  as  such,  was  certainly  held  entitled  to  re-   ^ch.  of  puat, 
cover ;   but  that  was   because  it  was  the  breach  of  a 
mere  revenue  regulation,  which  was  protected  by  a  specific 
penalty.     The  object  of  those  statutes  was  clearly  one  of 
revenue,  and  nothing  more.     But  in  Law  v.  Hodson  (a), 
it  was  held  that  the  stat.  17  Geo.  3,  c.  4@,  which  requires 
bricks  for  sale  to  be  of  certain  dimensions,  and  gives  a 
penalty  for  the  breach  of  that  regulation,  being  passed  to 
(wotect  the  buyer  against  the  fraud  of  the  seller,  the  sel- 
ler could  not  recover  the  value  of  bricks  sold  under  the 
statutable  sise.     [Parke,   B. — Very  considerable  doubt 
was  thrown  on  the  distinction  which  has  been  taken  be- 
tween breaches  of  laws  passed  for  revenue  purposes  and 
others,  in  the  ease  of  Braum  v.  Duncan  (b) ;  and  when  it 
comes  to  be  considered,  I  think  that  distinction  will  be 
orermled.]     The  whole  depends  on  the  object  of  the 
legislature ;  and  if  ih  this  case  it  can  be  shewn  from  the 
recitals  in  the  1  Jac  1,  c.  21,  and  from  this  statute,  and 
from  tbe  evils. pointed  out,  that  its  object  is  to  protect  the 
public,  then  the  plaintiff  cannot  maintain  an  action  for 
toy  thing  which  he  does  in  breach  of  the  provisions  of 
the  statute.     In  Green  v.  Weaver,  which  was  a  bill  filed 
•gainst  a  broker  for  a  discovery   by  his  employer,  the 
Vioe-Chancellor,  in  giving  judgment,  after  stating  the  case, 
%ays  (c),  **  Upon  a  case  thus  stated,  I  think  that  two  pro- 
positions may  be  assumed:  first,  that  the  policy  of  the 
I«w  not  only  requires  that  a  broker  or  agent  should  act 
^th  fidelity  to  his  employer,  and  should  be  ready  at  all 
times  to  render  a  full  and  clear  account  of  his  transac- 
tions; but,  secondly,  from  the  nature  of  this  case,  the 
defendant  must  possess,  and  perhaps  exclusively  possess, 
the  means  of  stating  that  account,  which  the  policy  of  the 

(a)  11  East,  300.  Ry.  114. 

(h)  10  B.  &  Cr.  93;  6  M.  &         (c)  I  Simons,  424. 
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Etek.  •/  PUat,  law  entitles  the  plaintiff  to  demand."    And  he  adds  (a), 

"  If  I  decide  that  the  defendants  are  not  bound  to  answer, 
I  may  render  those  acts  of  Parliament,  especially  framed 
for  the  purpose  of  protecting  principals  from  the  dis- 
honesty of  their  agents,  a  cover  to  their  agents  in  the 
grossest  and  most  scandalous  frauds."  The  same  doctrine 
is  laid  down  in  Ex  parte  Dy$ter  (6).  It  is  submitted, 
that  as  the  facts  disclosed  on  the  third  issue  clearly  shew 
that  the  plaintiff's  cause  of  action,  in  respect  of  the  por^ 
tion  of  his  claim  covered  by  the  third  plea,  is  founded 
upon  a  breach  of  a  legislative  enactment,  impliedly,  by 
the  imposition  of  a  penalty,  interdicting  the  right  to  sue 
for  or  recover  the  demands  comprised  in  that  issue,  the 
defendant  is  entitled  to  retain  his  verdict  as  to  that  part 
of  the  record ;  and  that,  since  the  case  of  Forxter  v.  7by- 
hr  (c),  it  may  be  safely  advanced  as  a  general  proposition, 
that  an  act  forbidden  to  be  done  under  a  penalty  is  in 
legal  effect  absolutely  prohibited,  and  that  the  prohibition 
exists  whether  the  penalty  be  introduced  in  a  statute  pas-^ 
sed  for  a  financial  and  revenue  object,  or  for  the  general 
protection  of  society. 

BompaSt  Serjt.  contra. — ^Although  it  may  be  admitted 
that  a  stockbroker  is  within  the  statute  of  Anne,  and  may 
render  himself  liable  to  penalties  for  practising  as  such 
without  having  been  admitted  by  the  Court  of  Mayor  and 
Aldermen,  yet  he  is  entitled  to  recover  for  the  work  and 
labour  which,  at  the  defendant's  request,  he  has  be« 
stowed  upon  his  business.  First,  the  stat  of  Edw.  I, 
which  has  been  referred  to,  is  not  a  general  law,  but  for  the 
city  of  London  only,  and  it  contains  no  special  regulation 


(a)  1  Simons,  426,  427.  (e)  5  B.  &  Adol.  887 ;  3  Nev. 

(6)  2  Rose's  B.  C.  349;  'S'.  C.  1     &  Man.  224. 
MeriTsle,  166. 
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fiir  broken  only,  but  applies  to  a  great  many  other  mat-  '««*•  rf  PUa»^ 
ten  which  are  now  obsolete ;  as,  for  instance,  it  contains  ^ 

a  prorision  that  persons  shall  not  walk  in  the  streets  after  Cops 
cuifiew,  which  was  eight  o'clock  in  the  evening.  The  act  rowlanos. 
of  8  &  9  WilL  3,  c*  32,  which  was  passed  expressly  for  the 
r^gulatioii  of  brokers,  did  contain  a  prohibition,  that  un- 
less duly  Kcensed,  a  broker  should  not  be  allowed  to  prac- 
tise ;  but  that  statute  was  allowed  to  expire,  from  which  it 
may  be  inferred  that  the  legislature  did  not  intend  that 
wmh  a  prohibition  should  be  continued  ;  particularly 
as  the  Stat,  of  Anne  contains  no  express  prohibition. 
[PaHke^  B.-*The  stot.  IS  Edw.  1,  st  5,  has  not  expired ; 
and  the  stat  1  Jac.  1,  c.  SI,  recites,  that  the  city  of  Lon- 
don, *^  of  long  and  of  andent  time,**  had  been  used  to 
sdect  brokers.]  The  stat.  of  Anne  is  not  a  general  act, 
Imt  is  eonfined  to  the  city  of  London  only,  and  is  there- 
fore a  local  lust,  and  the  defendant  ought  to  have  set  it 
out  in  pleading.  [AldersoHt  B. — It  applies  generally  to 
dl  the  King's  subjects  who  come  into  the  city  of  London, 
and  who  seek  to  practise  as  brokers  there.  Parke,  B. — 
And  it  is  printed  amongst  the  public  acts.]  Then,  the 
ititate  merely  requires  that  the  broker  shall  be  admiiied 
to  practice  by  the  Mayor  and  Aldermen ;  but  the  plea  is, 
that  the  defendant  was  not  a  broker  ''duly  licensed, 
aathorised,  or  empowered"  to  act  or  practise  as  a  broker. 
[Porfe,  B. — ''  Admitted  so  to  do,**  is  the  same  as  allowed 
or  aathorized  so  to  do.  Gurney,  B. — Admission  is  au- 
thority. Parke,  B. — This  is  after  verdict,  and  the  Court 
nut  look  to  the  substance  of  the  plea.]  Then  the  object 
of  the  provision  of  the  statute  of  Anne  was  to  raise  a 
RTemie  to  the  city  of  London  by  granting  licences,  and 
>  Dot  with  a  view  to  the  regulation  of  brokers :  and  there- 
fore  this  contract  was  not  prohibited  by  it.  Without 
vgoing  on  the  distinction  which  has  been  taken  between 
^  prohiUtion  of  a  contract  for  revenue  purposes  and 
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Exeh.  of  Pieatf  Others,  the  contract  in  the  present  case  is  not  prohibited. 
^  There  is  a  distinction  between  a  prohibition  and  the 
Cope  mere  imposition  of  a  penahy.  In  Gremaire  ▼•  Z«e  Clere 
Rowlands.  Bois  Valon  (a),  it  appears  to  have  been  held  by  Lord 
EUenborough,  that  a  surgeon  practising  in  London,  with- 
out being  licensed  by  the  College  of  Surgeons,  though 
liable  to  a  penalty  for  so  doing  under  3  Hen.  8,  c  11,  was 
nevertheless  entitled  to  maintain  an  action  for  business 
done  as  a  surgeon,  the  statute  containing  no  prohibitory 
clause.  That  case  has  been  considered  law,  and  has  been 
always  acted  on  in  every  action  on  a  surgeon's  bill.  The 
present  case  is  much  stronger  than  that,  as  this  is  not  in 
the  nature  of  a  general  penalty,  but  of  a  penalty  to  be  paid 
to  the  city  of  London  only.  [^Parke,  B. — It  seems  to  be 
assumed,  on  the  motion  for  a  new  trial  in  that  case  in  the 
Court  above,  that  the  plaintiff  was  duly  licensed,  from  the 
circumstance  that  it  had  not  been  proved  that  he  was 
not  regularly  licensed.]  There  is  a  difference  between 
that  case  and  an  action  on  an  apothecary's  bill,  because 
in  the  Apothecaries' Act  there  is  a  prohibitory  dauae. 
[Alderson,  B. — Proof  of  the  licence  is  required  in  the  one 
case  and  not  in  the  other.]  In  the  case  of  Law  ▼•  Hod- 
sofif  the  statute  was  meant  to  prohibit  bricks  under  a  par- 
ticular size  from  being  sold,  and  the  regulation  was  in- 
tended to  prevent  frauds.  And  Little  v.  Poole  (6),  whicK 
was  the  case  of  coals  being  sold  without  a  ticket,  was 
determined  on  the  same  principle.  But  when  the  act 
itself  is  not  illegal,  but  the  illegality  arises  from  something 
collateral,  a  plaintiff  is  not  precluded  from  recoYering. 
In  Ex  parte  Dffsier{c)f  where  a  broker  was  alleged  to  have 
been  a  trader,  contrary  to  the  condition  of  his  bond,  be 
was  allowed  by  the  Lord  Chancellor  to  prove  for  a  debt 
incurred  in  such  trading.  That  is  a  case  under  the  same 
statute :  the  one  is  disobedience  of  the  regulations  made 

(a)  2  Camp.  144.  (c)  1  Mer.  155 ;  S.  C,  2  Rote, 

(b)  9  B.  C.  Cr.  192.  B.  C.  349. 


MICHAELMAS  TERM,  7  WILL.  IV.  157 

by  the  Mayor  and  Aldermen  under  the  authority  of  the  ^ch,  of  PUas, 
statute ;  the  other  is  of  the  provisions  of  the  statute  itself.     >- 
The  statute  makes  the  regqiations  equally  obligatory  as         ^o^e 
the  statute  itself.     That  is  therefore  a  decision  in   the     Rowlands. 
plaintiff's  favour. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 
Parke,  B. — In  this  case,  which  was  argued  a  few  days 
ago,  the  plaintiff  moved  for  judgment  non  obstante  vere*- 
dicto,  on  the  ground  that  a  plea  in  bar  was  bad  in  law. 
The  plea  was,  that  the  work  and  labour,  in  respect  of 
which  the  action  was  brought,  was  performed  by  the  plain- 
tiff as  a  broker  in  London,  and  that  he  was  not  duly 
lioensei),  authorized,  and  empowered  to  act  as  a  stock- 
broker by  the  Court  of  Mayor  and  Aldermen,  pursuant  to 
the  statute.     We  are  of  opinion  that  the  plea  is  good  in 
substance,  and  consequently  the  rule  must  be  discharged. 
It  is  perfectly  settled,  that  where  the  contract  which  the 
plaintiff  seeks  to  enforce,  be  it  express  or  impli^^d,  is  ex- 
pressly or  by  implication  forbidden  by  the  common  or 
statute  law,  no  court  will  lend  its  asiiistance  to  give  it 
effect.     It  is  equally  clear  that  a  contract  is  void  if  pro- 
hibited by  a  statute,  though  the  statute  inflicts  a  penalty 
only,  because  such  a  penalty  implies  a  prohibition.     Lord 
Holt,  Barilett  ▼.  Vinor  (a).     And  it  may  be  safely  laid 
down,  notwithstanding  some  dicta  apparently  to  the  con- 
trary, that  if  the  contract  be  rendered  illegal,  it  can  make 
DO  difference,  in  point  of  law,  whether  the  statute  which 
loakes  it  so  has  in  view  the  protection  of  the  revenue,  or 
uy  other  object.     The  sole  question  is,  whether  the  sta- 
tute means  to  prohibit  the  contract  ?  In  the  cases  of  Brown 
V*  Duncan(b)f  and  Wetherell  v.  Jones  (e),  both  cases  of  vio- 

(a)  Carthew.  252.  M.  &  Ry.  114. 

[h)  10  B.  fir  CrcM.  93;  5  (c)  3  B.  &  Aid.  221. 

VOL.  II.  M  If.  W. 
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Exeh.  of  Pleas,  lation  of  the  Revenue  Laws,  the  particular  contract  sued 

upon  was  held  not  to  be  interdicted ;  and  in  Johnson  v. 
Hudson  (a),  as  explained  in  the  judgment  of  the  Court  of 
King's  Bench  in  Foster  v.  Taylor  (6),  the  provision  of  the 
statute,  which  requires  persons  dealing  in  tobacco  to  take 
out  a  licence,  was  held  to  be  a  regulation  attaching  to  the 
plaintiff  personally,  and  affecting  him  with  the  penalty,  for 
the  purpose  of  securing  the  licence  duty  only,  and  not 
forbidding  the  contract  itself;  though  it  is  to  be  observed, 
that  some  little  doubt  has  been  thrown  on  the  particular 
case  in  a  very  learned  work,  2  Starkie  on  Evidence,  886. 
The  principle,  however,  of  that  decision,  as  above  ex* 
plained,  is  correct ;  and  the  question  for  us  now  to  deter- 
mine is,  whether  the  enactment  of  the  statute  6  Ann,  c.  16, 
(altered  as  to  the  amount  of  penalty  by  57  Geo.  3,  c.  60), 
is  meant  merely  to  secure  a  revenue  to  the  city,  and  for 
that  purpose  to  render  the  person  acting  as  a  broker  liable 
to  a  penalty  if  he  does  not  pay  it  ?  or  whether  one  of  its 
objects  be  the  protection  of  the  public,  and  the  prevention 
of  improper  persons  acting  as  brokers  ?  On  the  former 
supposition,  the  contract  with  a  broker  for  his  brokerage 
is  not  prohibited  by  the  statute ;  on  the  latter  it  is :  for  it 
cannot  be  permitted  to  a  person  to  recover  a  compensation 
for  an  act  which  the  law  interdicts  him  from  doing.  In 
order  to  decide  this  point,  it  is  only  necessary  to  look  at 
the  statute  itself.  If  its  object  had  been  simply  the  pecu- 
niary advantage  of  the  Mayor  and  Corporation,  it  would 
have  been  wholly  unnecessary  to  have  made  any  provisi<m 
for  securing  the  good  conduct  of  the  persons  admitted. 
The  more  that  should  be  allowed  to  practise,  the  larger 
the  revenue  of  the  city ;  but  the  enactment,  that  all  per- 
sons who  should  act  as  brokers  should  be  admitted  by  the 
Court  of  Mayor  and  Aldermen  under  such  restrictions  and 
limitations  for  t/teir  honest  and  good'  behaviour  as  the 

(a)  11  East,  180.  (6)  5  B.  &  Aid.  898 ;  3  Nev.  &  Mui.  244. 
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Court  should  think  fit  and  reasoDable,  shews  clearly  that,  Exeh.  of  PUat, 
the  legislature  had  in  view,  as  one  object,  the  benefit  and 
security  of  the  public  in  those  important  transactions  which 
are  negotiated  by  brokers.  The  clause^  therefore,  which 
imposes  a  penalty,  must  be  taken  (in  the  language  of  Lord 
HoU^  above  referred  to)  to  imply  a  prohibition  of  all  un- 
admitted persons  to  act  as  brokers,  and  consequently  to 
prohibit,  by  necessary  inference,  all  contracts  which  such 
persons  make  for  compensation  to  themselves  for  so  act- 
ing; and  this  is  the  contract  on  which  this  action  (so  far 
at  it  relates  to  brokerage)  is  brought. 

This  provision  of  the  statute,  so  construed,  is  in  afiirm- 
ance  of  the  right  of  the  Mayor  and  Aldermen  to  admit 
brokers,  which  appears  to  have  existed  in  the  earliest 
times,  and  that  for  the  convenience  of  trade  and  the  public 
good,  as  may  be  collected  from  the  statute  13  Ed.  1,  st.  5, 
and  the  recitals  in  the  1  Jac.  1,  cSl,  and  in  the  8  &  9 
Win.  S,  c*  32. 

The  distinction  between  this  and  the  case  of  Ex  parte 
Dyiter  (a),  which  was  cited  on  behalf  of  the  plaintiff,  is 
very  clearly  explained  by  Lord  Eldon  in  his  judgment. 
The  prohibition  to  act  without  admission,  is  statutory ; 
the  regulations  adopted  b^  the  Mayor  and  Court  of  Alder- 
oi«n  in  the  case  of  admitted  brokers  are  not ;  they  are 
purely  municipal,  and  have  not  the  force  of  a  general  law : 
the  only  consequences  of  their  violation  are  those  which 
the  regulations  prescribe. 

One  other  case  cited  for  the  plaintifT  remains  to  be 
noticed ;  it  is  that  of  Gremaire  v.  Le  Clerc  Bois  Valon  (6), 
in  which  Lord  Ellenborough  held  that  the  plaintiff  could 
r^ver  for  surgery  and  medicines,  though  he  had  not 
heen  admitted  pursuant  to  the  statute  3  Hen.  8,  c.  1 1,  s.  L 
It  is  certainly  difficult  to  reconcile  this  case  with  the  rule 
^bove  laid  down,  for  the  provisions  of  that  statute  were 

(a)  2  Rose's  Bankropt  Cases,  349.  {b)  2  Camp.  144. 

u2 
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Bxch.  of  PUast  clearly  meant  to  secure  to  the  public  skilful  practitioners 

in  surgery  and  medicine ;  but,  on  a  motion  for  a  new  trial, 
the  Court  of  King's  Bench  do  not  appear  to  have  sanctioned 
the  doctrine  of  Lord  Ellenborough,  for  they  disposed  of 
the  case  on  another  ground,  namely,  that  there  was  no 
proof  that  the  plaintiff  had  not  been  duly  licensed.  We 
therefore  think  that  case  is  not  a  binding  authority;  and, 
for  the  reasons  above  given,  are  of  opinion  that  the  rule 
must  be  discharged. 

Rule  discharged. 


Attorney-General  v.  Hill  and  Morris. 

The  King^f  X  HIS  was  an  information  for  trespass  and  intrusion  by 
nofaMMMbhT  ^^^  defendants,  by  distraining  certain  goods  and  chattels 
to  the  land-tax.  j^  his  Majesty's  dock  yard  at  Deptford  ;  to  which  the  de- 
fendants pleaded  the  general  issue  ;  and  the  cause  coming 
on  to  be  tried  at  the  sittings  after  Easter  Term,  1836,  be- 
fore Lord  Abinger,  C.  B.,  a  verdict  was  taken  for  the 
Crown  for  58/.  2s.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following  case. 

The  complaint  on  the  part  of  the  Crown  is  the  making 
a  distress  for  land-tax  for  the  dock  yard  at  Deptford,  on 
the  SGth  November,  1835.  The  defendant  Hill  is  the  col- 
lector and  one  of  the  assessors  of  the  land-tax  for  the 
parish  of  St.  Nicholas,  Deptford,  in  which  his  Majesty's 
dock  yard  is  situate.  The  defendant  Morris  is  a  broker, 
who  acted  under  the  direction  of  Hill  in  making  the  dis- 
tress. Both  the  defendants  were  present  when  the  dis- 
tress  was  made,  and  acted  in  the  execution  of  it.  At  the 
time  of  making  the  distress,  the  defendants  left  the  fol- 
lowing notice  of  distress  upon  the  premises : — 

•*  To  the  Commissioners  of  his  Majesty's  Navy. 

''  Take  notice,  that  by  the  authority  and  on  the 
behalf  of  Mr.  6.  Hill,  collector  of  the  King's  taxes,  I  hav^ 
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this  S6th  day  of  Noy*.  1835,  distrained  on  the  several  ^ch.  of  Pieas, 
carts,  horses,  and  wood,  specified  in  the  schedule  or  in- 
ventory hereunder  written,  in  the  dock  yard,  in  the  parish 
of  Deptford,  in  the  county  of  Kent,  being  for  561.  I7s.  6e/., 
taxes  due  to  the  collector  at  29th  September,  1835;  and 
if  you  do  not  pay  the  56/.  17«.  Sd.,  together  with  the  costs 
and  charges  of  this  distress,  on  or  before  the  expiration 
of  four  days  from  the  date  hereof,  I  shall  cause  the  said 
goods  and  chattels  to  be  sold  according  to  law.  Given 
under  my  hand  this  26th  day  of  Nov.,  1835. 

Yours,  W.  Morris." 

**  Schedule  or  Inventory. 

Horse  and  Cart,  39  Lots  of  Wood,  Cart,  Cart  and 
Horse 

Land*tax £56  17    6 

Levy 110 

Man  per  day 0    3    G 


jess   3   0 


Yours,  W,  Morris, 

Hogan-row,  Deptford." 

The  following  is  an  extract  from  the  Assessment  to  the 
land-tax  for  the  year  1835,  under  which  the  distress  in 
question  was  made. 

"No.  2.  Land-tax  Assessment. 

"In  the  parish  of  Deptford,       ^  An  Assessment  made  for 

in  the  divition  of  Blackheatb,  >  .  i  •      «ir  • 

in  the  coaoty  of  Kent  j  grantmg  an  aid  to  his   Majesty 

by  a  land-tax  to  be  raised  in  Great  Britain,  for  the  service 
of  the  year  1835,  in  pursuance  of  an  act  passed  in  the 
38th  year  of  the  reign  of  his  late  Majesty  Geo.  3,  inti- 
tuled '  An  Act  for  granting  an  aid  to  his  Majesty  by  a 
land-tax,  to  be  raised  in  Great  Britain  for  the  service  of 
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^^MJ''*"'  t^^  >^'  1796,*  and  of  another  act  passed  in  Ihe  Had 
year  of  Ilia  said  late  Majesty's  reign,  intituled  'An  Act  for 
consolidating  the  provisions  of  the  several  acts  passed  for 
the  redemption  and  sale  of  the  land-tax  into  one  act,  and 
for  making  further  provision  for  the  redemption  and  sale 
thereof.' 

"  Assessed  by  u». 


1S36. 
Att.-Osh. 


"  Godfrey  Hill, 
Q.  Medwtn, 


[  Assessors. 


"  We  do  hereby  return  Godfrey  Hill  and  George  Med- 
win,  as  able  and  su£Scient  persons,  being  within  the 
limits  and  bounds  of  the  said  parish  of  Deptford,  to  be 
collectors  of  the  monies  as  aforesaid. 


'  Godfrey  Hill, 


[■  Assessors." 


.^ 
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"  Kent  (to  vit). — Allowed  hy  as.  Commissioners  of  the 
land-tax  for  the  county  of  Kent,  the  1st  day  of  July,  18S5.. 

Joseph  Jackson,  (l,  s.) 
G.Smith,  (l.s.)" 

The  dock  yard  at  Deptford,  upon  which  the  assessmen'^ 
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and  distress  in  question  were  made,  is  the  property  of  the  ^^^'  of  PUat, 
Crown,  and  is  wholly  used  for  public  purposes,  and  pro-     ^ 
duces  no  rent  or  revenue  whatever.     There  is  a  part  of     Att.-Gen. 
the  dock  yard,  upon  which  the  houses  of  certain  officers         Hill. 
of  the  establishment  stand,  and  which  houses  are  officially 
occu2)ied  by  them,  and  for  which  they  pay  no  rent,  which 
is  separately  assessed  to  the  land-tax;  but  the  assessment 
and  distress  in  question  do  not  affect  that  part  of  the 
dock  yard. 

The  dock  yard  has  been  from  time  to  time  enlarged, 
but  since  the  year  1797,  when  the  land-tax  act  was  passed 
by  which  the  quotas  to  be  raised  by  each  county  were 
settled,  nothing  has  been  added  except  some  small  quan- 
tity of  ground  for  the  gardens  attached  to  the  officers' 
houses,  which  are  separately  assessed  and  paid  for. 

It  is  admitted  that  the  dock  yard  has  for  many  years 
past  been  included  in  the  land-tax  assessment,  and  the 
amount  paid  without  objection,  until  the  assessment  in  the 
last  year,  which  is  the  assessment  in  question.  An  appeal 
was  made  on  the  behalf  of  the  Lords  Commissioners  of 
the  Admiralty  against  the  last  assessment  upon  the  dock 
yard,  to  the  Commissioners  of  land-tax  for  the  district,  as 
directed  by  the  land-tax  acts,  and  the  appeal  was  heard 
on  the  2oth  of  Sept.  1835,  and  determined  against  the 
appellants;  after  which  the  distress  in  question  was  made, 
and  certain  goods  of  the  Crown,  mentioned  in  the  notice  of 
distress,  were  seized  and  distrained  by  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether 
his  Majesty's  dock  yard  at  Deptford,  being  the  property 
of  the  Crown,  and  used  only  for  public  purposes,  is  liable 
to  be  assessed  to  the  land-tax;  and  whether  distress  can 
be  made  thereon,  or  on  the  goods  of  the  Crown,  for  the 
land-tax  duty  (if  assessed),  in  case  of  non-payment  If 
the  Court  should  be  of  opinion  that  the  assessment  or  dis- 
tress ought  not  to  be  made  upon  the  dock  yard,  then  the 
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^^^^oi/^*"'  ^c^^d'ct  for  the  Crown  is  to  stand;  otherwise  a  verdict  to 

be  entered  for  the  defendants. 

Wightman,  for  the  Crown. — It  is  a  general  proposition 
of  law  that  the  Crown  is  not  bound  by  a  statute,  unless 
expressly  mentioned  as  a  party  to  be  bound  :  and  it 
would  indeed  be  a  strange  inconsistency  if  the  Crown 
could  be  taxed  for  a  sum  payable  to  itself.  The  question 
isy  therefore,  whether  by  any  of  the  land-tax  acts,  the 
Crown  is  expressly  bound.  The  17th  section  of  the  38 
Geo.  3,  c.  5,  relating  to  the  mode  of  levying  and  collecting 
the  land-tax,  enacts,  that  **  if  any  person  shall  refuse  or 
neglect  to  pay  any  sum  or  sums  of  money  whereat  he  or 
she  shall  be  rated  or  assessed,  in  England,  Wales,  or  Ber- 
wick-upon-Tweed, by  that  act,  upon  demand  by  the  said 
collector  or  collectors  of  that  place,  according  to  the  pre- 
cepts or  estreats  to  him  or  them  delivered  by  the  Com- 
missioners, then  and  in  every  such  case  it  shall  and  may 
be  lawful  to  and  for  the  said  collectors,  or  any  of  them, 
and  they  are  hereby  authorized  and  required,  to  levy  the 
sum  assessed  by  distress  and  sale  of  the  goods  and  chat- 
tels of  such  person  so  neglecting  or  refusing  to  pay,  or 
distrain  upon  the  messuages,  lands,  tenements,  and  pre- 
mises so  charged  with  any  such  sum  or  sums  of  money, 
without  any  further  authority  from  the  commissioners  for 
that  purpose."  So  that  the  collectors  may,  if  they  please, 
not  only  distrain  upon  tlie  premises  for  which  parties  are 
charged  to  the  land-tax,  but  they  may  distrain  generally 
the  goods  and  chattels  of  the  person  refusing  or  neglect- 
ing to  pay.  In  this  case,  therefore,  the  collectors  would 
be  empowered  to  distrain  upon  the  Commissioners  of  the 
Navy,  (supposing  them  to  be  the  parties  charged,  as  being 
the  parties  to  whom  the  notice  of  distress  is  addressed), 
either  in  Somerset  House,  or  elsewhere,  wherever  they 
may  reside.     Or  if  it  be  his  Majesty  who  is  to  be  taken 
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as  the  person  employing  them,  and  they  are  merely  his  ^ck.  of  PUas, 

servants,  be  would  be  the  party  primarily  liable,  and  the  ^ 

coOectors  may  distrain  his  Majesty's  goods. — The  Court  ATT.-GBk. 

then  called  on  hill. 

R.  V.  Richards  for  the  defendants.— It  is  true  that  the 
Crown  is  not  specifically  named  in  the  land-tax  acts,  as  to 
be  charged  with  the  duty;  but  on  a  careful  review  of  the 
several  acts,  it  will  appear  by  necessary  implication  that  it 
was  the  intention  of  the  legislature  that  the  Crown  should 
be  charged.  That  question  depends  upon  the  construc- 
tion— first,  of  the  several  acts  relating  to  the  imposition, 
and  secondly,  of  those  relating  to  the  redemption,  of  the 
hnd-tax.  By  the  38  Qeo.  8,  c.  5,  the  tax  was  imposed, 
not  only  upon  the  several  counties  forming  the  kingdom, 
but  several  districts,  some  large  and  some  small,  were 
themselves  pointed  out  by  the  act  as  districts  to  be  sub- 
jected to  the  duty.  Now,  if  the  construction  contended 
for  on  the  other  side  is  to  prevail,  this  consequence  would 
follow:  Supposing  that,  for  the  convenience  of  the  public 
service,  the  dock  yard  should  be  extensively  enlarged ; 
this  small  district  of  Deptford  being  charged  with  a  cer- 
tain sum,  the  payment  of  the  whole  sum  would  be  thrown 
upon  perhaps  a  ninth  or  a  tenth,  instead  of  the  whole,  of 
the  district  intended  by  the  act  of  parliament  to  bear  the 
charge.  It  is  not  necessary  to  go  back  to  the  act  of  4 
W.  &  M.  c.  1,  the  provisions  of  which  are  in  substance 
the  same  as  those  of  the  38  Geo.  3,  c.  5.  [Bolland,  6. 
— ^The  preamble  of  the  4  W.  &  M.  c.  1,  states  the 
object  to  have  been  to  grant  an  aid  to  the  Crown,  in 
order  to  carry  on  a  vigorous  waragainst  France.  Was  the 
meaning  of  that  to  call  upon  the  King  to  pay  into  the  bands 
of  himself  the  money  to  carry  on  the  war  ?  Parke ^  B. — So 
also,  in  the  preamble  of  the  38  Geo.  3,  c.  5,  we  must  read 
it— a  grant  to  his  Majesty  of  rates  and  assessments  upon  his 
Majesty.]     This  is  not  a  rate  upon  his  Majesty,  but  upon 
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&«*•  ^'Mf*  this  particular  district  of  property.    The  98th  section  of 

that  statute  enacts,  that  the  act  shall  not  be  construed  to 
charge  her  Majesty  the  Queen  with  the  duty  for  or  in  respect 
of  any  ^um  or  sums  of  money  as  annuities  given  or  granted 
by  his  Majesty  to  her  Majesty,  but  that  such  sums,  &c.,  and 
her  Majesty,  and  her  Treasurer  or  Receiver-General  for 
the  time  being,  in  respect  of  the  same,  shall  be  free  and 
clear  of  all  taxes,  &c.,  anything  in  the  act  to  the  contrary 
notwithstanding.  The  act  then  goes  on  to  exonerate  the 
Prince  of  Wales  as  Duke  of  Cornwall,  and  the  other 
members  of  the  Royal  Family.  Then  the  redemption  act 
of  the  same  year,  38  Geo.  3,  c.  60,  s.  45,  states,  that  "  it 
shall  be  lawful  for  the  surveyor-general  of  the  land  re- 
venues of  the  Crown,  in  respect  of  the  land-tax  charged  on 
ike  manors,  messuages,  lands,  tenements,  rents,  or  other 
revenues  of  the  Croum,  within  the  receipt  and  survey  of 
the  Exchequer  for  the  time  being,  with  the  consent  of  the 
LfOrd  High  Treasurer,  or  the  Commissioners  of  the  Trea- 
sury for  the  time  being,  and  for  the  Chancellor  and  Council 
of  the  Duchy  of  Lancaster  for  the  time  being,  in  respect 
of  the  land-tax  charged  on  the  manors,  &c.,  or  other  re- 
venues of  the  Crown,  within  the  survey  and  receipt  of  the 
said  Chsncellor  and  Council,  &c,  and  for  the  surveyor- 
general  of  the  Duchy  of  Cornwall  in  respect  of  the  land- 
tax  charged  for  the  manors,  &c.,  or  other  revenues  of  the 
Duchy  of  Cornwall,  to  contract  and  agree  with  the  com- 
missioners specially  to  be  appointed  for  the  purposes  of 
the  act,  for  the  redemption  of  the  land-tax  charged  upon 
any  of  the  said  manors,  &c.,  and  to  proceed  to  the  com- 
pletion of  such  contract,  in  such  and  the  like  manner  in 
all  respects  as  is  thereinbefore  dhrected  in  case  of  redemp- 
tion of  any  land-tax.*'  The  next  section  empowers  his 
Majesty  to  appoint  commissioners  for  ascertaining  the 
proportions  of  the  land-tax  on  the  revenues  of  the  Crown, 
within  the  survey  and  receipt  of  the  Exchequer,  and  to 
certify  to  the  Treasury  the  proportions  of  such  land-tax. 
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and  the  several  parishes  and  places  within  which  the  Extk.  ^  Fimt, 
manors,  &c,  or  other  revenues  on  which  the  same  is 
charged  and  payable.  Then  ^  47  empowers  the  sur* 
feyor-general  of  the  land  revenues  of  the  Crown  to  con^ 
tract  with  any  person  or  body  corporate  for  the  sale  of 
inch  or  so  much  of  the  manors,  &c.  belonging  to  the 
Crown  as  are  within  the  survey  and  receipt  of  the  Ex- 
chequer, sufficient  for  the  redemption  of  the  land-tax 
charged  upon  the  manors,  &c.,4)r  any  other  revenues  of 
or  belonging  to  the  Crown ;  so  that  the  lands  to  be  sold 
tre  the  lands  in  the  receipt  and  survey  of  the  Exchequer, 
and  the  prices  to  be  paid  for  redeeming  the  land-tax  are 
imposed  generally  on  the  lands  and  revenues  of  the  Crown. 
No  construction  can  be  given  to  this  provision,  unless  it 
be  held  that  it  was  the  intention  of  the  former  act,  under 
the  general  words  *'  lands,  tenements,'*  &c,  to  include 
the  property  of  the  Crown.  By  the  tenth  section  of  the 
4S  Geo.  8,  c.  116,  which  was  passed  in  furtherance  of  the 
plan  for  redeeming  the  land-tax,  all  persons  are  to  be  at 
liberty  to  redeem,  except  tenants  at  rack-rent,  &c.,  and  ex- 
cept tenants  holding  under  the  Crown  any  lands  or  tene- 
ments within  the  survey  and  receipt  of  the  Exchequer. 
This  refers  to  lands  held  by  the  tenants  of  the  Crown :  but 
the  38  Geo.  3,  c.  5,  s.  47,  does  not  speak  at  all  of  lands  in 
the  hands  of  tenants,  but  furnishes  a  general  inference  that 
all  the  lands  of  the  Crown  were  to  be  subject  to  that 
charge.  There  are  several  subsequent  acts,  also  providing 
for  the  redemption  of  the  land-tax  charged  on  the  Crown 
lands,  re-enacting  or  incorporating  the  47th  section  of  the 
38  G«o.  3 :  and  in  many  modern  acts  imposing  taxes,  par- 
ticularly the  Assessed  Tax  Act,  57  Geo.  3,  c.  93,  the  words 
being  general,  that  all  persons  shall  pay,  it  has  been 
thought  necessary  to  grant  to  the  Crown  and  certain 
members  of  the  Royal  Family  an  exemption  in  express 
words ;  raising  the  inference  that  without  such  exemption 
they  would  be  liable.  So  in  the  Post-office  Act,  the  Crown 
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BtKh.  of  Pleat,  letters  are  directed  to  be  free  of  postage.     [Gurnet/,  B. — 

One  of  the  properties  charged  with  the  proportions  of  the 
land-tax  by  the  38  Geo.  3,  c.  5,  is,  ^'  the  palaces  of  White- 
hall  and  St.  James."  That  seems  to  furnish  you  with  a 
stronger  argument  than  you  have  yet  raised.]  That  is  so ; 
and  it  is  difficult  to  see  what  beneficial  occupation  there  is 
in  the  palace  of  St.  James  which  can  be  rated,  unless  the 
property  now  in  question  be  rateable.  [Gvmey,  B. — I 
believe  the  palace  of  Whitehall  would  include  a  consider- 
able district ;  all  Privy  Gardens,  from  Whitehall  to  this 
hall,  probably.  Lord  Abinger,  C.  B. — And  the  verge  of 
St.  James's  Palace  may  extend  over  great  part  of  West- 
minster.] If  the  Crown  is  not  liable  to  pay  this  duty,  it 
may  enlarge  its  dock  yards  to  any  extent,  and  inflict  on 
the  other  part  of  the  district  the  whole  of  the  burthen ; 
Harrison  v.  Bulcock  (a)^  All  Souls  College  v.  Costar  (6). 

The  second  point  raised  in  the  case, — the  liability  of  this 
property  to  be  taken  by  distress,  must  necessarily  follow 
the  first.  [Parke,  B. — Have  you  looked  at  the  statutes 
exempting  the  Royal  Family  from  the  land-tax  —  SO 
Geo.  3,  c.  58,  and  34  Geo.  3.  c.  173?]  They  extend  to 
their  personal  exemptions,  as  to  annuities  granted  by 
the  Crown. 

Wightman,  in  reply. — The  38  Geo.  3,  c.  60,  s.  45,  may 
be  construed  by  applying  it  to  the  hereditary  revenues  of 
the  Crown,  within  the  survey  of  the  Exchequer;  whereas, 
for  the  purpose  of  the  present  case,  it  is  only  necessary 
to  establish  that  lands  vested  in  the  Crown  for  public  pur- 
poses are  not  liable  to  the  tax.  That  construction  is  con- 
firmed by  the  provisions  of  the  4S  Geo.  3,  c.  1 16,  ss.  10 
and  71,  which  prevent  the  tenants  of  the  Crown,  under 


(a)  I  H.  Bl.  68.  (6)  3  Bos.  &  P.  635. 
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leases  for  lives  or  years,  from  contracting  for  the  redemp-  £zeh.  o/Pkat, 
tion  of  the  land-tax ;  the  surveyor-general,  therefore,  in 
order  that  there  may  not  be  a  perpetual  charge  on  the 
estate,  is  empowered  to  interfere  and  redeem  the  tax,  in 
respect  of  the  extent  of  interest  such  tenants  had  in  tlie 
lands.  Moreover,  it  is  not  shewn  that  this  dock  yard  is 
within  the  survey  and  receipt  of  the  Exchequer;  and  the 
general  rule  being,  that  Crown  lands  held  for  public 
purposes  are  not  liable  to  taxation,  it  was  for  the  defen- 
dants to  shew  affirmatively  that  this  case  is  taken  out  of 
the  general  rule.  With  regard  to  the  rating  of  the  palaces, 
that  may  be  on  several  grounds.  A  number  of  persons 
have  a  beneficial  occupation  of  various  portions  of  land 
within  the  ambit  of  the  King's  palaces,  who  would  no 
doubt  be  liable  to  be  assessed.  The  tax  is  a  charge,  not 
only  on  land,  but  also  on  salaries,  places,  and  pensions. 
The  powers  given  to  the  collectors  and  commission- 
ers of  the  land-tax  to  levy  the  sum  assessed  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  neglect- 
ing or  refusing  to  pay,  or  distrain  on  the  messuage,  &c, 
charged  with  the  tax;  and  still  further,  to  break  open 
any  house,  or  any  chest,  &c.,  where  any  such  goods  are ; 
and  if  any  person  assessed  shall  neglect  or  refuse  to  pay 
bis  assessment  for  ten  days  after  demand,  to  commit  such 
person  until  payment; — are  entirely  inconsistent  with  the 
carrying  on  of  the  public  services  in  these  offices.  In  the 
present  case,  it  would  follow  that  the  Commissioners  of  the 
Navy — ^if  not  the  King  himself — ^might  be  levied  upon 
wherever  they  might  be,  or,  if  there  were  no  distress, 
committed  to  gaol  till  payment  of  the  rate,  although  hav» 
ing  no  personal  or  beneficial  interest  whatever  in  the 
land,  and  being  merely  the  ministerial  officers  of  the 
Crown.  It  is  clear,  that  on  the  principle  which  has 
governed  the  Courts  in  the  cases  relating  to  parochial 
taxes,  persons  acting  in  the  capacity  of  public  commis- 
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Exek.  of  Pha*,  gioners  cannot  be  personally  charged  ;  Rex  ▼•  Terrott  (a)» 

^     Lord  Amherst  v.  Lord  Somers  (ft).     The  same  principle 

Att.-Gbn.      applies  to  the  present  case.     [Parke^  B. — The  only  diffi- 

Hill.        culty  in  my  mind  isj  to  ascertain  how  the  Crown  land 

originally  became  chargeable  with  the  land-tax.     I  should 

be  glad  to  have  that  satisfactorily  explained.] 

Lord  Abinoer,  C.  B. — There  appears  to  be  some 
doubt  as  to  the  manner  in  which  the  Crown  land  became 
liable  to  pay  land-tax  at  all,  and  that  doubt  has  not  been 
cleared  up  by  the  discussion.  Before  we  give  final  judg- 
ment on  the  subject,  it  may  be  as  well,  and  more  satisfac- 
tory^ that  we  should  receive  that  information.  At  the 
same  time,  I  should  be  sorry  it  should  be  supposed  that  I 
entertain  any  doubt  on  the  principle  of  the  question, 
whether  the  Land-tax  Act  throws  any  liability  on  the 
lands  of  the  Crown.  I  consider  that  the  Crown  is  ex- 
empted from  impost  unless  it  is  expressly  mentioned  in 
the  act ;  i  foriiorif  from  anything  in  the  shape  of  a  tax 
to  be  paid  to  the  Crown.  This  is  a  grant  to  his  Majesty, 
and  it  never  can  be  supposed,  independently  of  all  techni^ 
cal  rules,  to  be  intended  that  his  Majesty  should  take 
money  out  of  one  pocket  tQ  put  it  into  another.  But  on 
the  general  principle,  that  the  Crown  is  not  liable  without 
being  expressly  named,  I  should  say  that  none  of  the 
clauses  imposing  the  tax  affect  the  lands  of  the  Crown. 
That  the  clauses  for  enforcing  the  payment  do  not  include 
the  King,  is  clear ;  and  my  present  opinion  is,  that  the 
land  thus  occupied  never  could  be  charged.  What  other 
circumstances  may  have  intervened,  which  would  make 
lands  in  the  hands  of  tenants  liable,  it  is  not  necessary, 
though  it  may  be  satisfactory,  to  inquire.  I  am  prepared 
in  my  own  opinion  to  say,  that  the  Crown  is  entitled  to 
judgment  on  the  construction  of  the  case  before  us,  though 

(a)  3  East,  606.  (6)  2  T.  R.  372. 
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the  Land-tax  Redemption  Act  has  thrown  some  obscurity  Sxeh.  of  puma, 
on  the  mode  in  which  this  duty  had  been  imposed  on  the  - 

Crown  land ;  and  perhaps  we  shall  give  a  more  satisfactory      Att.-Gen. 
judgment  after  we  have  received  the  explanation.  Hill. 

The  Court  accordingly  directed  that  inquiry  should  be 
made  on  this  point,  and  the  case  stood  over  for  that  pur- 
pose ;  and  on  a  subsequent  day. 

Lord  Abingbr,  C.  B*.  said: — ^This  case  turned  on  the 
question^  whether  property  occupied  by  the  Crown  could  be 
subject  to  an  assessment  to  the  land-tax.     The  Court  ex- 
pressed its  opinion  at  the  time  of  the  argument,  but  in 
consequence  of  some  ambiguity  which  appeared  to  exist  on 
the  acts  of  parliament^  as  to  the  mode  in  which  the  pro- 
perty of  the  Crown  in  the  hands  of  a  subject  became 
assessable  to  the  land-tax  originally,  we  requested  some 
information  before  pronouncing  our  final  judgment;  not 
that  we  expected  it  would  lead  to  any  change  of  opinion, 
bat  we  thought  it  would  be  more  satisfactory  if  the  origin 
of  that  mode  of  taxation  could  be  explained.     We  are 
now  informed  by  Mr.  Wightman  that  he  has  made  such 
inquiry,  and  he  finds^  what  indeed  we  supposed  to  be  the 
case,  that  originally  it  never  was  intended,  in  imposing  the 
land-tax  assessment,  to  free   the  tenants  of  the  Crown 
within  the  survey  of  the  Exchequer  from  this  tax,  but 
only  the  Crown  itself  for  what  it  occupied,  and  that  the 
Crown  never  could  have  been  subject  to  this  tax,  unless 
particularly  named,  which  is  not  the  case  here.     Then 
this  is  the  ordinary  case  of  a  supply  granted  by  parliament 
to  the  King,  for  the  purposes  of  public  advantage,  in 
which  the  subject,  of  course,  is  to  bear  all  the  tax  imposed 
upon  him;  but  the  Crown,  not  being  named,  cannot  be 
subject  to  the  operation  of  the  tax.    The  lands  in  question 
are  in  the  occupation  of  the  Crown — for  the  Crown  and 
the  public  are  the  same  for  this  purpose.    To  say  that 
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Exeh.  of  Pleat,  the  dock  yard,  occupied  by  the  immediate  servants  of  the 

Crown  for  public  purposes,  shall  be  burthened  with  this 
tax,  would  be  to  say  that  the  palace  of  the  King  was  sub- 
ject to  it,  for  there  is  no  more  ground  for  it  in  the  one 
case  than  in  the  other.  Therefore  we  are  of  opinion, 
whatever  the  Commissioners  may  have  thought  in  this  case, 
that  the  assessment  could  have  no  effect  whatever  on  the 
property  of  the  Crown.  The  goods  taken  and  levied  under 
this  distress  are  goods  belonging  to  the  Crown ;  they  are 
the  goods  and  chattels  of  the  Crown,  and  subject  the 
parties  taking  them  to  an  action  of  trespass  from  the  Crown. 
If  we  were  to  determine  that  the  Land-tax  Assessment  Act 
attached  on  this  property,  we  should  in  effect  determine 
that  the  goods  and  chattels  in  the  immediate  use  and  occu- 
pation of  the  Crown,  in  the  palaces  of  St.  James  and 
Whitehall,  were  liable  to  be  laid  hold  upon  for  the  land- 
tax  ;  which  would  be  a  very  absurd  conclusion  to  come  to. 
We  are  therefore  of  opinion  that  judgment  should  be 
entered  for  the  Crown. 

Judgment  for  the  Crown. 


Flemyng  r.  Hector,  Esq.  M.  P. 

Adams  and  Another  r.  O'Brien,  Esq.  M.  P. 

Adams  and  Another  r.  Rippon,  Esq.  M.  P. 


XHESE  were  actions  brought  against  the  several  de« 
fendants  for  work  done,  and  goods  supplied,  for  the  use 
of  the  late  "  Westminster  Reform  Club/*  of  which  the 
defendants  were  members,  under  the  following  circum- 


Whera  a  club 
was  formed, 
subject  to  the 
following 
among  other 
rules,  Tis.  that 
the  entrance 
fee  on  admissbn    Stances : — 
should  be  ten 

guineas,  and  the  annual  subscription  fire  guineas}  that  if  the  subscription  were  not  paid  within  a 
certain  limited  period,  the  de&ulter  should  cease  to  be  a  member;  that  there  should  be  a  com- 
mittee to  manage  the  aflkirs  of  the  dub,  to  be  chosen  at  a  general  meeting;  and  that  all  members 
should  discharge  their  club  bills  dailjr»  the  steward  being  authorised,  in  default  of  payment  on 
request,  to  refuse  to  continue  to  supply  them: — ffeld,  that  the  members  of  the  dub,  merely  as 
such,  were  not  liable  for  debts  incurred  by  the  committee  for  work  done  or  goods  supplied  for  the 
use  of  the  dub;  for  that  the  committee  had  no  authority  to  pledge  the  personal  credit  of  the 
members. 
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The  Westminster  Reform  Club  was  established  in  Lon-   ^^ch,  of  Phas, 
don  in  the  year  1834,  for  the  ordinary  purposes  of  ihe  ^ 

clubs  existing  at  the  west  end  of  the  town,  and  on  a  simi-       Flemtno 
lar  footing,  except  that  the  members  were  to  be  chosen        Hector. 
firom  among  those  professing  political  opinions  in  accord- 
ance with  the  principles  of  the  Reform  Act. 

At  a  general  meeting,  held  on  the  23rd  of  May,  1835, 
certain  rules  were  agreed  upon  for  the  regulation  of  the 
Club,  which  were  printed,  and  of  which  the  following  only 
are  material  to  be  noticed : 

^  6.  That  the  entrance  fee  on  admission  to  the  club 
shall  be  ten  guineas,  and  the  annual  subscription  five 
guineas. 

"  8.  That  if  the  annual  subscription  be  not  paid  within 
two  months  from  the  14th  of  April,  the  defaulter  shall 
cease  to  be  a  member  of  the  club. 

**  10.  That  [certain  persons  therein  mentioned]  should 
be  trustees  for  the  club. 

"  19.  That  there  should  be  a  committee  to  manage  the 
affairs  of  the  club,  consisting  of  thirty  members,  to  be 
chosen  by  vote  at  a  general  meeting  of  the  club. 

"  22.  That  there  should  be  two  general  meetings  of 
the  club  in  each  year. 

"  23.  That  at  such  meetings  an  ample  statement  of  the 
tflUrs  of  the  club  should  be  presented,  signed  by  the 
chairman  of  the  committee  and  the  secretary,  and  such 
statement  should  be  exhibited  in  the  coffee-room  for  ex- 
amination, seven  days  previous  to  the  meeting. 

'^  S8.  That  all  members  be  expected  to  discharge  their 
club  bills  day  by  day,  the  steward  having  positive  orders 
not  to  open  accounts  with  any  individual,  and  being 
authorised  to  refuse  to  continue  to  supply  parties  neg- 
lecting to  pay  what  they  may  owe,  after  payment  is 
requested.** 

A  committee  had  been  chosen  on  the  first  formation  of 
the  club,  who  took  a  furnished  house  in  Great  George- 

VOL.  II.  N  M.  w. 
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Exeh.  of  Pleas,  street  fof  its  use,  at  a  rent  of  lOOOiniineas  per  annum. 

N ^,-1-'     Until  the  above  rules  were  promulgated  there  were  no 

Flemyno  written  or  printed  rules;  but  resolutions  were  passed  from 
Hector.  time  to  time  by  the  committee  for  the  regulation  of  the 
society.  The  club  was  dissolved  in  February ,  1836^  and 
the  members  were  called  upon  to  pay  a  sum  of  eleven 
guineas  each,  in  discharge  of  its  liabilities.  The  defend- 
ants,  among  other  members,  refused  to  pay  this  sum,  and 
these  actions  were  in  consequence  brought  against  them. 

Flemyng  v.  Hector^  which  was  tried  at  the  last  Surrey 
assizes,  before  Lord  Abinger^  C.  B.,  was  an  action  by 
the  plaintiff,  a  wine-merchant,  for  wines  supplied  to  the 
club  during  the  whole  period  of  its  existence.  It  appeared 
that  the  defendant  was  elected  a  member  in  April  1835, 
and  paid  his  entrance-money  and  subscription,  and  con- 
tinned  to  frequent  and  dine  at  the  club  until  its  dissolu- 
tion ;  it  was  proved  also  that  he  was  in  the  habit  of  asking 
for  "  Flemyng*s  wine."  Two  sums  had  been  paid  by  order 
of  the  committee  to  the  plaintiff  on  account  of  his  bill, 
after  the  defendant  was  admitted  a  member,  which  were 
more  than  sufficient  to  satisfy  the  amount  of  the  wine  sup- 
plied while  the  defendant  was  a  member ;  but  they  were 
not  specifically  appropriated,  and  the  plaintiff  applied  them 
in  satisfaction  of  the  earlier  items  of  his  account.  It  was 
contended  for  the  defendant,  first,  that  he  was  not  liable 
at  all  merely  as  a  member  of  the  club;  secondly,  that  at 
all  events  the  damages  ought  to  be  nominal,  the  payments 
being  a  satisfaction  of  the  plaintiff's  demand  as  against 
the  defendant.  The  Lord  Chief  Baron  expressed  an 
opinion  against  the  defendant  on  both  points,  and  under 
his  direction  a  verdict  was  found  for  the  plaintiff  for  the 
full  amount  claimed,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit :  and  on  a  former  day  of  this 
term,  Thesiger  obtained  a  rule  nisi  accordingly,  against 
which  cause  was  shewn  by  Andrews,  Serjt.,  Sir  fV.  Potteii, 
and  Montagu  Chambers;  and  Thesiger  and  Plait  were 
heard  in  support  of  the  rule. 


MICHAELMAS  TERM,  7  WILL.  IV.  175 

Adanu  v.  O^Brien^  which  was  also  tried  before   tlie  ^'^^^  of  PUa.%, 
Lord  Chief  Baron,  at  the  same  assizes,  was  an  action  hy     ^  '   ^ 

ironmongers,  who  had  supplied  stoves  and  other  ironwork,  Plemyno 
and  let  knives  and  forks,  &c.,  to  hire  for  the  use  of  the  Hector. 
dub.  The  defendant  was  proved  to  have  attended  very 
frequently ;  and  it  was  shewn  that  the  committee  made  out 
a  statement  of  the  affairs  and  liabilities  of  the  club,  in 
which  the  plaintiff's  claim  was  inserted,  and  that  it  was 
hung  up  in  the  coffee-room.  In  this  case  also  a  verdict 
was  directed  for  the  plaintiff,  the  same  leave  being  reserved 
as  in  the  former  case.  Plait  obtained  a  rule  for  a  nonsuit 
accordingly ;  Andrews^  Serjt.  and  Chambers^  shewed  cause, 
and  Phut  supported  the  rule. 

White  these  rules  were  pending,   the  case  of  Adams 
V.  Rippomt  which  was  an  action  by  the  same  plaintiffs,  and 
of  the  same  nature,  as  that  of  Adams  v.  O^Brien,  was  tried 
before  BoUand,  B.,  at  the  sittings  in  Middlesex.     It  ap- 
peared that  Mr.  Rippon,  besides  being  a  member  of  the 
club,  had  been  named  and  chosen  one  of  the  committee ; 
but  he  was  not  proved  to  have  acted  in  that  character,  or 
to  have  taken  any  part  in  the  proceedings  of  the  club. 
Application  had  also  been  made  to  him  to  become  one  of 
the  trustees,  to  which  he  consented ;  but  he  was  not  ap- 
pointed.    Evidence  was  given  of  a  conversation  between 
the  defendant  and  the  plaintiff's  attorney,  in  which  the 
former  stated  that  he  knew  he  was  liable,  but  he  had  paid 
a  sum  of  money  already,  and  would  pay  no  more,  but 
would  defend  any  action  that  might  be  brought  against 
him.     It  appeared  that  he  did  not  pay  his  subscription 
for  the  year  1835-6,  until  after  the  expiration  of   two 
nx>ntha  from  the  14tb  April,  183/3;  and  it  was  contended 
that  he  thereby    ceased  to  be   a  member  of   the   club 
from  that  day,  and  was  therefore,  at  all  events,  not  liable 
in  respect  of  any  goods  subsequently  supplied.     The 
learned  Judge  considered  himself  bound  by  the  rulings 
in  the  previous  cases  to  direct  the  jury   that   the   de- 

N  2 
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Etch,  of  Pleas,  fendant  was  liable  as  a  member  of  the  club  ;  and  he  left 
^    the  question  to  them  whether  he  continued  a   member 
Flemyno      for  more  than  the  first  year.     The  jury  found  that  he 
Hector.       was  a  member  for  one  year  only,  and  gave  a  verdict  ac- 
cordingly  for  7/.   10^.,  the   amount  of  goods  furnished 
within  that  period.     His  lordship  gave  leave  to  move  to 
enter  a  nonsuit,  and  such  rule  having  been  obtained^  Erie 
and  Chambers  shewed  cause,  and  Piatt  was  heard  in  sup- 
port of  it. 

The  following  is  the  substance  of  the  arguments  urged 
on  either  side  in  the  several  cases : — 

For  the  plaintiffs. — The  rules  can  be  made  absolute  only 
on  the  ground  that  there  was  no  evidence  to  go  to  the  jury 
of  the  defendants'  liability.  The  ruling  of  the  Lord  Chief 
Baron  at  the  trial,  that  every  member  of  a  club  is  primft 
facie  liable  for  goods  suppGed  for  the  common  benefit  of 
the  club,  is  supported  by  the  established  practice  at  nisi 
prius  for  many  years.  The  case  may  be  considered  either 
as  one  of  partnership  and  joint  liability,  or  one  of  princi- 
pal and  agent.  The  members  are  associated  together  for 
a  common  purpose,  and  for  that  purpose  have  a  common 
house  of  meeting ;  not  certainly  for  the  profit,  but  for  the 
common  advantage  and  gratification,  of  them  all.  Where- 
ever,  therefore,  a  contract  is  entered  into  by  any  of  them, 
in  promotion  of  the  common  purpose,  all  the  members  are 
liable.  These  orders,  having  been  given  by  the  committee, 
were  consequently  binding  on  the  members  generally,  for 
whose  benefit  they  were  given.  But  if  the  case  cannot  be 
considered  strictly  as  one  of  partnership,  it  was  one  of  prin- 
cipal and  agent.  The  committee,  who  are  delegated  by  the 
whole  body  of  the  members  to  manage  the  affairs  of  the 
club,  acting  in  the  name  and  on  the  account  of  all  the 
members,  must  of  necessity,  from  the  nature  of  the  insti- 
tution, have  a  discretionary  power  vested  in  them  to  make 
contracts  with  the  tradesmen  who  are  supplying  the  club 
with  necessaries,  and  for  the  purpose  of  such  contracts  to 
pledge  the  credit  of  the  association.     Here  the  first  step 
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taken  was  to  contract  for  the  hire  of  a  house  and  the  use  Exch.  of  puat, 
of  furniture^  at  a  rent  of  £1000  a  year,  at  a  period  when  ^ 

it  does  not  appear  that  ten  members  had  joined  the  club.  Fi.emyno 
That  shows  that  the  funds  must  necessarily  have  been  in-  Hrctor. 
sufficient  to  meet  liabilities  which,  in  the  management  of 
the  club  and  in  the  very  outset  of  it,  it  was  essential  the 
committee  should  incur;  and  it  is  impossible  to  suppose 
it  could  be  intended  that  the  committee  should  be  per- 
sonally responsible.  As  soon  as  a  man  becomes  a  mem- 
ber, it  must  be  taken  that  he  impliedly  gives  the  committee 
tathority  to  take  such  steps  as  were  necessary  to  carry 
the  objects  of  the  club  into  complete  effect.  But  even 
aapposing  they  had  not  such  authority  originally  reposed 
in  them,  yet,  as  the  accounts  were  published  to  the  asso- 
ciation, and  it  was  thereby  made  known  to  them  that  the 
committee  had  made  these  contracts,  and  it  does  not 
appear  that  the  members  repudiated  or  made  any  objec- 
tbn  to  them,  they  must  be  taken  to  have  ratified  the  acts 
80  done  by  the  committee. — With  reference  to  the  case 
against  Mr.  Rippon,  it  was  urged  that,  as  he  was  actually 
appointed  one  of  the  committee,  he  must  be  held  bound 
by  their  acts ;  or  that,  at  all  events,  as  the  general  rules 
were  not  in  existence  during  the  period  for  which  he  was 
found  by  the  jury  to  have  been  a  member,  a  nonsuit  could 
not  be  entered,  but  the  question,  whether  there  was  an 
implied  contract  by  him  through  the  committee,  ought  to 
be  decided  by  the  jury,  without  reference  to  the  rules. 
The  following  cases  were  referred  to : — Delaunay  v.  Sirick- 
land  (a),  Raggeii  v.  Musgrave  (b),  Raggett  v.  Bishop 
(c),  Kearsley  v.  Codd  (d),  Maudslei/  v.  Le  Blanc  (e), 
Braiihwaiie  v.  Skqfield  (/),  Vice  v.  Lady  Anson  (g), 
BmrU  V.  Smith  (A). 

(a)  2  Stark.  416.  (/)  9  B.  &  Cr.  401. 

(b)  2  Car.  &  P.  556.  (g)  7  B.  &  Cr.  409.  1  Man.  «c 

(c)  lb.  343.  Ry.  113. 

(<0  lb.  408,  n.  (A)  7  Bing.  705;  5  M.  &  P.  735. 

(e)  lb.  409,  n. 
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Eich,  of  PUat,       For  the  defendants. — ^This  clearly  cannot   be  consi- 

1836> 

v...^^^l»^  dered  in  the  light  of  a  partnership.  It  is  altogether 
Flemtno  different  from  a  trading  or  joint  stock  company;  it  is 
Hector.  merely  the  case  of  an  association  of  a  number  of  gentle- 
men for  a  purpose  altogether  unconnected  with  any  com- 
munity of  profit  or  loss ;  each  furnishing  his  own  subscrip- 
tion to  a  given  amount,  to  form  a  fund  which  shall  be 
available  for  all  the  purposes  of  the  association.  Nor  is 
this  a  case  in  which  the  members  of  the  club  generally  can 
be  considered  as  principals,  contracting  through  the  com- 
mittee as  their  agents.  The  rules  shew  clearly  that  the 
authority  of  the  committee  was  limited  to  managing  the 
aSisdrs  of  the  society,  by  means  of  the  fund  provided  for 
them  by  the  subscriptions.  They  had  no  authorityi  there- 
fore, to  incur  debts  on  the  credit  of  the  individual  mem- 
bers ;  they  ought  not  to  have  made  contracts  beyond  the 
limit  of  the  subscriptions  in  hand.  It  is  said  that  the  ex- 
hibiting of  the  accounts  in  the  club-house  is  evidence  that 
the  members  recognised  the  contracts  therein  mentioned ; 
but  it  could  not  be  thence  inferred  that  the  committee  had 
exercised,  in  making  such  contracts,  an  authority  larger 
than  that  vested  in  them  by  the  rules.  The  plaintiffs  were 
bound  clearly  to  make  out,  by  affirmative  proof,  that  the 
ilefendants  were  parties  to  the  contract  by  themselves  or  * 
their  agents.  The  cases  referred  to  were  almost  all  cases 
of  partnership  in  trade,  or  of  joint  stock  societies.  The 
decision  in  Delaunay  v.  Strickland^  which  is  the  only  one 
at  all  resembUng  the  present,  proceeded  on  the  ground  of 
the  plaintiff  *8  personal  concurrence  in  the  order.  The  case 
against  Mr.  Rippon  does  not  differ  in  substance  from  the 
others ;  for  although  he  was  named  on  the  committee,  it 
appears  that  he  did  not  assume  the  office,  nor  interfere 
in  any  way  in  the  management  of  the  club. 

Lord  Abinger,  C.  B, — I  am  free  to  own,  that  when 
these  cases  were  tried  before  me  at  Guildford,  I  certainly 
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inclined  to   the  opinion  that   the  defendant    was  liable ;  ^-rcA.  oj  PUas, 
but  not  supposing  the  matter  to  be  so  clear  as  not  to  be  ,  - 

worth  great  consideration,  I  reserved  the  point  fully  for      Flemtmo 
Mr.  Plait,  in  both  cases,  for  the  opinion  of  the  Court.    I       Hector. 
had  thought,   but  without  much   consideration,  at   the 
Assises,   that  these  sort  of  institutions  were  of  such  a 
nature  as  to  come  under  the  same  view  as  a  partnership, 
and  that  the  same  incidents  might  be  extended  to  them ; 
that  where  there  were  a  body  of  gentlemen  forming  a  club, 
and  meeting  together  for  one  common  object,  what  one  did 
in  respect  of  the  society  bound  the  others,  if  he  had  been 
requested  and  had  consented  to  act  for  them.     Several 
cases  have  been  cited  in  the  course  of  the  argument,  which 
do  not  apply,  with   the  exception   of  one  of  them,   to 
societies  of  this  nature.      Trading  associations  stand  on  a 
very  different  footing.     Where  persons  engage  in  a  com- 
munity of  profit  and  loss  as  partners,  one  partner  has  the 
right  of  property  for  the  whole;  so,  any  of  the  partners 
lias  a  right,  in  any  ordinary  transactions,  unless  the  con- 
trary  be  clearly  shewn,   to   bind  the  partnership  by  a 
credit ; — he  might  accept  a  bill  of  exchange  in  the  name 
of  the  firm,  and  as  between  the  firm  and  strangers  the 
partnership  would  be  buund,  although  there  might  be  an 
(Understanding  in  the  firm  that  he  was  not  to  accept.     It 
appears  to  me  that  this  case  must  stand  upon  the  ground 
^ti  which  the  defendant  put  it,  as  a  case  between  principal 
^nd  agent;  and  1  am  the  more  inclined  to  look  at  it  in  that 
'i^bt,  by  an  observation  made  by  Mr.  PlaU  in  the  course 
^f  the  argument  yesterday,  on  the  subject  of  bills  of  ex- 
^liange.     I  apprehend  that  one  of  the  members  of  this 
^lub  could  not  bind  another  by  accepting  a  bill  of  ex- 
change, acting  as  a  committee  man,  even  where  there  might 
l>e  an  apparent  necessity  to  accept,  as  in  the  case  of  a 
purchase  of  a  pipe  of  wine  :  the  party  might  draw  a  bill, 
but  1  do  not  think  he  could  accept  the  bill  to  bind  the 
members  of  the  club.     It  is,  therefore,  a  question  here 
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**     -mantunon  •  r  :ne  -^lab.    vnicii  is  co  be  found  in  its 
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tisnosed.    ma  ':oc  Tncemieu.  ro  hare  any  transactions  on 

'r«>fiir*  •^rm  '«ich   :?  own  inemb^rs  ;  .uid  it  also  shews  that 

■:»re  vTw  'akef*    o   *n»Tiue  "eaiiv  money  to  meet  every  ex- 

♦*r<t»,  -=0  'n:iL    i"  I  -'arrr.   »r  i  ^ntleman  of  the  club,  were 
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'um^r.mLVs,  is  :he'.-uie%  n  :!:tf  oiub,  which  are  in  writing, 
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\ris  to  ^o  to  die  unr — [  do  aot  see  any  thing  in  these  rules 

of  wfiich  the  jury  ore  to  be  the  judges.      The  words  are, 

'  to  nmnai^e  the  affairs  of  the  club** — the  question  then  is, 

^vh<it  the  affairs  of  the  club  are.     They  are  to  hare  in  their 

h^nds  a  .<9nhscripti(jr.  .mil  they  are  to  take  care  that  every 

mt^mher  pays  it  bet'ore  he  couies  into  the  dub,  and  pays  for 

^vf^ry  thing  he  had  in  the  dub.     It  therefore  appears  that 
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(he  members  in  general  intended  to  provide  a  fund  for  the  Exch.  ^  PUas, 
committee  to  call  upon.     I  cannot  infer  that  they  intended  ^   *  ^ 

the  committee  to  deal  upon  credit,  and  unless  you  infer      Flemtmo 
that  that  was  the  intention,  how  are  the  defendants  bound  7       hector. 
It  is  very  true  that  an  order  was  made  to  pay  Mr.  Flemyng 
so  much  on   account,   but   the  moment   you   state   the 
case  as  one  of  principal  and  agent,  you  see  that  something 
more  was  necessary  in  order  to  fix  the  defendant,  than  the 
mere  fiact  that  the  committee  did  not  pay  the  money  the 
moment  they  ordered  the  wine.     It  has  been  decided  in 
several  cases,  that  where  a  party  gives  his  agent  money 
to  obtain  goods,  which  the  agent  obtains  on  credit,  the 
principal  b  not  liable;  so  that  even  if  the  defendant 
knew — supposing  that  he  was  to  be  presumed  to  know 
from  the  books  of  the  committee — that  there  was  a  pay- 
ment made  to  Flemyng,  yet  there  is  no  account  by  which 
it  has  been  proved  that  the  committee  had  no  money  to 
pay  it ;  there  has  nothing  been  proved  which  is  required 
to  be  proved  in  order  to  fix  the  principal.     Suppose  a  man 
gives  money  to  his  coachman  to  enable  him  to  purchase 
bay  and   com, — if  the  coachman  takes  the   money  and 
obtains  the  things  either  on  his  own  or  his  master's  credit, 
baling  the  money  in  his  pocket,  his  master  is  not  bound ; 
but  if  no  money  has  been  given,  we  must  suppose  it  matter 
of  necessity,  and  that  he  did  buy  on  his  master's  credit. 
It  appears,  then,  there  is  no  evidence  to  shew  that  at  the 
^Qie  this  wine  was  ordered,  or  the  sum  of  100/.  paid,  the 
^tnmittee  had  not  funds  in  hand,  or  at  least  Mr.  Hector 
had  no  reason  to  suppose  they  had  funds  in  hand.     If  they 
i^ad,  it  was  immaterial   to  him  whether  they  chose   to 
pay  immediately,  or  whether  they  rather  chose  to  pay  at 
stated  periods.     I  therefore  think,  upon  these  grounds, 
that  in  both  these  cases   there  ought  to  be  a  nonsuit 
entered.     With  respect  to  the  case  tried  before  my  brother 
BcUamt,  the  only  difficulty  I  see  in  that  case  is  Mr.  Rip- 
pon'i  saying  to  the  attorney's  clerk  that  he  might  be  liable, 
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^  •-'''*  ''n/''^'  ^^^  ^^  '^^  would  take  the  opinion  of  a  coort  of  law  upon 

V ^'-^^     it;  and  Mr.  Baron  BoUand,  knowing  what  had  been  held 

KLkJiii.\M      in  the  two  cases  that  were  tried  at  GuUdford^  declined  to 
Ukc  lua.      nonsuit  the  plaintiff,  reserring  the  point  for  the  defendant's 
counsel;  and  he  then  left  to  the  jury  this  question: — 
"  That  supposing  Mr.  Rippon  to  be  liable  as  a  member  of 
the  club,  then  the  question  was,  whether  what  he  had  said 
to  the  attorney's  clerk  made  him  a  member  beyond  the 
period  of  the  I4th  of  June,  or  whether  it  did  not."    The 
jury  found  that  it  did  not,  and  that  he  was  only  a  member 
up  to  the  14th  of  June.     The  verdict  of  the  jury  was 
plainly  founded  upon  this ;— *they  thought  him  liable  merely 
by  being  a  member,  and  that  he  was  liable  in  the  smaller 
sum»  being  the  debt  incurred  during  that  time.     In  point 
of  fact,  I  think  there  was  nothing  to  leave  to  the  jury. 
Supposing  I  am  right  in  the  opinion  I  now  form,  the  mere 
fact  of  his  being  a  member  was  not  sufficient  evidence ; 
the  conversation  he  had  with  the  attorney's  clerk  shews 
that  he  meant  to  dispute  his  liability  in  a  court  of  law, 
and  it  cannot  be  said  that  he  chooses  therefore  to  make 
himself  liable.     I  think,  therefore,  the  case  tried  before 
my  brother  BoUand  must  follow  the  same  course  as  the 
others — that  judgment  of  nonsuit  must  be  entered.     Now 
it  may  be  said,  and  it  has  been   urged  very   properiy» 
and  I  own  it  made  a  considerable  impression  upon  me, 
that  it  never  could  have  been  supposed  that  noblemen 
and  gentlemen  forming  the  committee  in  a  voluntary  asso- 
ciation of  this  kind  would  consent  to  pledge  their  own 
credit    individually;    and  I   quite  agree  with  that  pro- 
position :   but  I  think,  if  the  committee  found  they  had 
not  funds  sufficient  to  carry  the  purposes  for  which  the 
club  was  founded  into  effect,  namely,  that  it  should  be  a 
ready>money  affair,  they  ought  to  have  called  a  meeting, 
and  exposed  the  state  of  the  club,  and  called  upon  the 
society  to  support  them.     It   is  very   well  known  that 
in  many  of  these  recent  establishments  great  expense 
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luLB  been  incurred  by  building,  and  though  the  conunittee  ^^^  «/  P^<Uf 
maj  have  signed  contracts  for  the  buildingt  yet  it  has     ^    ^  V" 
always  been  done  after  a  general  meeting,  and  the  sense      Flemymo 
of  the  whole  dub  has  been  taken  upon  it ;  for  you  cannot       Hbctoe. 
suppose  they  would  pledge  their  own  credit  to  pay  the 
builder's  bill    So  in  these  cases,  if  the  subscriptions  of 
the  dab  were  not  suflScient  to  enable  the  committee  to 
{bmish  the  provisions, — if  they  were  run  out, — it  appears  to 
«ie  that  the  committee  ought  to  have  called  the  dub 
together,  and  asked  for  a  further  subscription,  and  have 
said,  "  It  was  not  the  intention  of  the  club  that  we  should 
make  ourselves  liable — the  intention  of  the  club  was  to 
supply  us  with  money  beforehand,** — tiiat   is  what  the 
committee  ought  to  have  done.    On  the  whole,  I  am  of 
opinioo  that  the  defendants  are  not  liable. 

Parks,  B. — I  am  entirely  of  the  same  opinion  with  the 
Lord  Chief  Baron,  and  I  must  own,  that  since  I  have 
heard  the  report  read,  and  made  myself  acquainted  with 
the  circumstances,  and  have  bad  an  opportunity  of  con- 
sidering the  rules  of  this  club,  which  form  its  true  consti- 
tution, I  have  not  entertained  a  doubt  as  to  the  non-liability 
of  the  defendants. 

This  is  an  action  brought  agsinst  the  defendant  on  a 
<^ontract,  and  the  plaintiff  must  prove  that  the  defendant, 
either  himself  or  by  his  agent,  has  entered  into  that  con- 
tact.    That  should  always  be  borne  in  mind  in  cases  of 
this  class;  for  on  most  questions  of  this  kind  the  real 
St'ound  of  liability  is  very  apt  to  be  lost  sight  of.  As  the  de* 
^ndant  did  not  enter  into  the  contract  personally,  it  is  quite 
<^lear  that  the  plaintiff  cannot  recover  against  the  defendant, 
Yuiless  he  shews  that  the  person  making  the  contract  was 
the  agent  of  the  defendant,  and  by  him  authorized  to 
enter  into  the  contract  on  his  behalf;  and  the  question  is 
m  this  case,  whether  there  was  sufficient  evidence  to  go 
to  the  jury  to  satisfy  them  that  the  person  who  actually 
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taeh.  of  Pleas,    bul  that  llC  W.  .! 

it;  and  Mr.  IJam? 


Flemtxo 

V. 

IIectoi. 


ill  the  twu  case- 
nonsuit  the  ]A:i' 
counsel ;   and 
"  That  sup''- 
the  thih.  '* 


:zeii  agent  of  the  tie- 

.'in«l  that   really  is  the 

-in  all  cases  of  principal 

—  Wherever  the  contract  is 

lietendant.     It  is   said   in 

-  ^;ven  bv  the  committee,  and 

<    I  :ne  members  generally ;  but 

uere  wa^  any  sufficient  evidence 

lev  .vere  authorized  by  the  defen- 

.    .;iu   make  these  particular  contracts 

:ie  oa«*  of  Flemyng  v.  Hector^  it  is 

...xucicnc  evidence  of  one  fact,  namely,  that 

^«c4     t  :he  club,  and  next,  that  the  whole  of 

euis  contracted  on  account  of  the  club; 

«iueuced  bv  the  written  rules.     That  is  a 

m 

;.ii»4ructiun.  and  therefore  a  question  of  law; 
^  .  M4i   lie  construction  of  these  rules  that  the  liabi- 
«.  ..ctcTtuianc  depends,  so  far  as  the  case  depends 
.  >  «*«>$»  ^  rucmber  of  the  club ;  and  both  these  cases, 
^^^.^..  litciur,  iind  Adams w  O'^rfcii, resolve them- 
,^^     k.'  .ji4c»4iou6  of  construction  as  to  the  meaning  of 
^     .<4^i.um     uics  ot'  the  club.       It  appears  to  be  quite 
.,%«    lie  viub  was  formed  upon  ready-money  princi- 
IV  v«»iiiiiiiiu*e  did  however  enter  into  some  contracts 
.%%iii\   iiul  it  is  said  the  defendant  has  sanctioned 
«••  uliicii  ther^  is  no  evidence  at  all;  and  the  case 
. ..  ai  so  \»  hv- !  ur  V  only  on  the  ground  of  there  having  been 
..,^.>  ^4.Kii%>u  v»ii  the  part  of  die  defendant.  First,  as  to  the 

^ iu%4uu  v»r  ihc  rules  of  this  club.  On  referring  to  these 

»..v''i  »  4|»|var>  lo  Iv  clejr,  that  the  intention  of  the  club 
.  . .  «  i>i«>\ulv*  i  tuiKi.to  be  administered  by  the  committee, 
.  ,,  *•  i.i%'%uic  i''o  means  of  the  society's  carrying  on  their 
.  .u  * .  »•  «*  « »■  •»»*«t  tho  noces*it_\  i>i  dealing  on  credit.  [His 
,.  .  ..i!|.  fv.»»i  i«e  'i:!.  Kih,  T:h,  and  '-?Slh  rules.]  It  is  quite 
.^.,.  i»..i;  u-  iiv»»'^N.  K>.  f'tht^o  rules, that  the  socictycon- 
«iii|l.(.t  x\  i*i.«i  iiu'ic  shouiu  K'  a  fund  iu  hand  to  meet  the 
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expenses.  The  19th  rule,  which  is  relied  upon  as  giving  the  Exch.  of  pua», 

committee  authority  to  bind  the  defendants,  only  provides     v ^ 

that  they  shall  manage  the  affairs  of  the  club.     Now  I       Flemyno 
think  it  is  impossible  to  come  to  any  other  conclusion  on       Hector. 
the  true  construction  of  these  rules,  than  that  all  the  com- 
mittee was  to  do,  was  to  manage  the  fund  thus  supplied; 
and  if  they  chose  to  enter  into  contracts  upon  credit 
when  they  had  not  sufficient  funds,  that  is  their  own  affair. 
There  is  no  evidence  in  the  case  to  warrant  any  conclusion 
that  a  society  of  this  nature  should  have  gone  on  dealing 
upon  credit :  all  the  committee  had  to  do  was,  either  to 
pay  ready  money,  or  not  to  enter  into  any  contract  until 
they  had  money  in  hand ;  or  if  they  chose  to  do  so,  it  was 
mere  matter  of  convenience,  and  they  were  not  to  suppose 
they  were  binding  the  members  individually  to   pay,  for 
they  bad  the  means  of  payment  in   their  hands.     I  have 
no  doubt  that  is  the  true  construction  to  be  put  upon  the 
written  documents.     There  is  no  evidence  to  shew  that  the 
defendant  had  given  authority  to  the  committee  to  act  as 
his  agents,  so  as  to  render  him  liable  on  a  contract  of  this 
kind ;  and  it  should  be  shewn  affirmatively  by  the  plain- 
tiff^  that  he  had  assented   to  their  trading  in  a  different 
manner  from  that  which  is  contemplated  by  the  rules. 
The  only  thing  given  in  evidence  was  an  order  to  pay  a 
sum  of  money  on  account,  on  behalf  of  the  members  of 
the  club,  to  Mr.  Flemyng,  but  the  defendant  is  not  proved 
to  have  sanctioned  this ;  and  even  if  he  had,  there  is  no 
pr€x>f  that  he  knew  at  the  time  that  the  committee  were 
not  in  funds  when  they  entered  into  the  contract.     The 
committee  might  at  any  time,  pursuant  to  their  original 
authority,  have  entered  into  a  contract  for  the  purchase  of 
wine,  when  they  had  money  in  the  bankers*  hands,  and  there 
is  no  proof  they  had  not,  at  the  time  of  the  alleged  contract, 
money  in  hand,  or  if  they  had  not,  that  the  defendant  knew 
anything  of  it.  The  inference  sought  to  be  drawn  rests  alto- 
gether on  the  ground  of  the  committee's  not  dealing  in  the 
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Exch.  of  PUas,  way  tliey  ought  to  deal ;  but  if  that  is  to  vary  the  authority 
^  given  by  the  original  rules,  it  ought  to  be  shewn  affirma- 
Flemymo  iivehf  that  the  defendant  did  know  and  sanction  it.  It 
Hector.  seems  to  me,  therefore,  that  the  two  cases  of  Flemyng  v. 
Hector^  and  Adams  v.  OBrien,  stand  on  the  same  footing, 
and  that  a  nonsuit  ought  to  be  entered  in  both.  With  re- 
gard to  the  other  case,  the  question  in  fact  comes  to  the 
same  point.  It  appears  that  Mr.  Rippon  was  named  on 
the  committee,  but  it  is  not  shewn  that  he  ever  acted  as 
a  committee-man,  or  sanctioned  his  being  so  named,  and 
that  ground  of  liability  therefore  falls  to  the  ground.  It 
appears  also  that  he  was  a  member  before  these  regula- 
tions were  published : — but  the  only  piece  of  evidence  in 
the  case  that  seemed  at  all  to  affect  him,  was  that  on  which 
the  Chief  Baron  has  observed,  viz.,  that  when  applied  to 
by  the  clerk  of  the  plaintiff's  attorney,  Mr.  Rippon  said 
he  knew  he  was  a  member  of  the  club,  and  as  such  liable  ; 
but  I  think  that  imports  nothing  more  than  that  he  knew 
he  was  a  member  of  the  clubf  as  he  had  paid  his  subscrip- 
tion for  the  second  year  as  well  as  the  first :  and  then  as 
to  his  liability,  it  is  nothing  more  than  the  expression  of 
bis  opinion,  first,  of  his  being  a  member  of  the  club,  and 
secondly  of  his  liability,  in  which  he  is  wrong.  Indeed, 
in  the  very  same  breath,  he  says  he  will  defend  any  action 
that  may  be  brought  against  him,  and  have  the  question 
settled.  It  seems  to  me,  therefore,  that  the  case  of  Adams 
v.  Rippon  differs  in  no  respect  from  the  others,  and  all  the 
cases  resolve  themselves  into  questions  of  law  as  to  the 
construction  of  these  rules  and  regulations.  I  am  of  opi- 
nion, for  the  reasons  I  have  given,  that  the  defendants 
are  not  liuble« 

AldbrsoNi  B. — I  am  of  the  same  opinion.  This 
question  turns  simply  on  the  authority  which  the  par- 
ties who  made  the  contracts  had  to  pledge  the  credit 
of  the  defendants  to  the  plaintiffs.  Taking  it  that  the 
committee  have  made  the  contract^  and  that  they  are  by 
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the  roles  of  the  society  authorized  to  manage  the  affairs  of  Exeh.  oj  Pleat, 

Ae  chib,  it  may  follow  from  that  that   the  defendants     s . 

have  given  authority  to  the  committee  to  discharge  the  Flemtnq 
contract  out  of  the  funds  in  their  hands:  but  it  is  con-  hectok. 
tended  on  the  part  of  the  committee  that  they  had  a  right 
to  pledge  the  personal  credit  of  the  members,  and  there- 
fore to  make  these  defendants  liable.  I  think  they  have 
not.  When  I  come  to  look  at  the  rules  of  the  club,  which 
are  to  be  the  guide  by  which  we  are  to  act,  and  which 
constitute  the  only  authority  the  committee  had,  I  do  not 
find  anything  to  lead  me  to  the  conclusion  that  the  autho- 
rity of  the  committee  extended  to  the  right  of  pledging 
die  personal  liability  of  any  of  the  members  of  it;  on  the 
contrary,  I  find  the  members  of  the  club  carefully  pro* 
vided  a  fund,  which  was  to  be  collected  before  they  be- 
came members  of  the  club,  and  having  collected  that  fund 
and  provided  it,  the  committee  are  to  manage  it.  Then 
vhat  is  it  the  committee  are  to  manage  ?  Why,  the  fund 
so  provided,  and  to  manage  the  club  upon  those  terms. 
If  that  be  so,  the  committee  are  not  authorized  to 
pledge  the  credit  of  individual  members ;  and  if  they  do 
deal  on  credit,  it  is  their  own  affair,  done  on  the  faith  of 
the  money  in  their  hands,  which  would  enable  them  to  pay 
their  accounts.  It  seems  to  me  there  is  no  pretence  for 
ttying,  in  this  case  of  Adams  v.  Mippon,  (which  is  the 
only  one  I  have  heard,  and  the  only  one  I  shall  enter  into 
on  the  present  occasion),  that  the  defendant  is  liable. 
With  respect  to  the  others,  I  agree  in  the  general  princi- 
ples laid  down  by  the  rei»t  of  the  Court,  and  I  have  no 
doubt  the  application  of  those  principles  is  correct. 

GuRNEY,  B. — I  entirely  concur  in  opinion  with  the  rest 
of  the  Court,  though  I  was  at  first  disposed  to  think  the 
defendant  was  liable.      That  impression  arose  out  of  de- 
diions  which,  upon  examination,  appear  to  have  been 
fmmded  in  an  erroneous  application  of  the  law  on  the  sub- 
ject of  partnership.    The  discussion,  however,  which  has 
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Exch.  of  PieoM,  taken  place  in  this  case,  has  convinced  me  that  this  is  not 

the  case  of  a  partnership,  but  of  principal  and  agent ;  and 
being  a  case  of  principal  and  agent,  it  is  incumbent  on  the 
plaintiff  to  establish  that  there  was  an  agency »  and  that 
from  the  members  at  large,  to  procure  goods  upon  credit* 
I  am  now  fully  convinced,  taking  it  on  the  regulations  of  . 
the  club,  that  there  is  not  such  an  agency  here.  There  is 
one  fact  established,  namely,  that  immediate  payment  was 
expected  from  every  member ;  and  the  committee  could 
deal  with  those  funds  in  providing  all  the  necessaries 
required  for  the  purposes  of  the  club ;  and  if  they  were 
called  upon  to  do  more,  they  ought  to  have  applied  for 
further  authority.  I  concur  therefore  in  opinion  with  the 
rest  of  the  Court,  that  in  all  the  three  cases  judgment  of 
nonsuit  should  be  entered. 

Alderson,  B.,  then  added,  that  BoUandy  B.,  had  inti- 
mated his  concurrence  in  the  opinions  about  to  be  deli- 
vered in  these  cases,  before  he  left  the  Court. 

Rules  absolute. 


A  distringas, 
for  the  purpose 
of  proceeding 
to  outlawry, 
may  issue  after 
a  writ  of  sum- 
mons which  has 
been  continued 
by  aUofnA 
phtriet,  sued 
out  to  save  the 
Statute  of  Umi- 
tadons. 


Reay  v.  Youde. 

KjHILTON  moved  in  this  case  for  a  distringas  to  ground 
proceedings  to  outlawry.  A  writ  of  summons  had  been 
issued  on  the  11th  of  May  last,  which  had  been  regularly 
continued  by  writs  of  alias  and  pluries,  for  the  purpose  of 
preventing  the  operation  of  the  Statute  of  Limitations, 
and  which  writs  had  been  regularly  returned  and  entered 
of  record,  pursuant  to  the  2  Will.  4,  c.  39,  s.  10.  The  officer 
of  the  Court  doubted  whether  the  plaintiff  could  have  a 
distringas  in  continuation  of  the  former  writs,  for  the  pur- 
pose of  proceeding  to  outlawry,  and  whether  he  should  be 
justified^  without  the  sanction  of  the  Court,  in  sealing  a 
writ  of  exigi  facias^  under  these  circumstances,  inas- 
much as  the  writs  had  been  issued  to  save  the  Statute  of 
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Limitations,  and  not  for  the  purpose  of  proceeding  to  out-  Bgch,  of  PUoi, 
lawry.     Chilton,  in  support  of  the  application,  produced  ^  '  ^ 

an  affidavit  which  stated  the  above  facts,  and  also  that         Reat 
the  defendant  was  resident  at  Boulogne  in  France.     He        Youde. 
cited  Fraser  v.  Case  (a),  and  referred  to  Tidd's  Practice, 
Supplement,  51. 

Parke,  B. — I  see  no  reason  why  a  distringas  may  not 
issue  in  this  case.  The  10th  section  of  the  statute  pro- 
vides, that  no  writ,  issued  by  authority  of  that  act,  shall 
be  in  force  more  than  four  calendar  months,  but  every 
writ  of  summons  and  capias  may  be  continued  by  alias 
and  pluries,  as  the  case  may  be ;  it  then  provides,  that  no 
first  writ  shall  be  available  to  prevent  the  operation  of 
any  statute  of  limitations,  unless  the  defendant  shall  be 
arrested  thereon,  or  served  therewith,  or  proceedings  to 
or  towards  outlawry  shall  be  had  thereupon,  or  unless 
loch  writs  shall  be  returned  and  entered  of  record.  Now, 
if  you  leave  out  the  word  **  capias,"  then  it  will  stand,  that 
|»roceeding8  to  or  towards  outlawry  are  to  be  had  on  the 
writ  of  summons.  I  therefore  see  no  incongruity  in  issu- 
bg  a  distringas  in  continuation  of  the  former  writs. 

Alderson,  B. — ^The  3rd  section  provides  for  the  issu- 
bg  of  a  distringas  for  the  purpose  of  proceeding  to  out- 
lawry after  any  original  writ  of  summons ;  and  it  says,  that 
if  the  party  shall  not  intend  to  proceed  to  outlawry,  the 
Court  or  a  Judge  may  order  an  appearance  to  be  entered. 


Motion  granted. 


(a)  2  M.  Sr  Scott,  720. 


^^L- ".  o  M.  W. 
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CASB8   IN    THB    BXCHBQUF.R, 


Eich,  of  PUat, 
1836 


A  count  fat 
work  done  by 
the  plaintiff  as 
administrator 
may  be  joined 
with  counts  for 
goods  sold  and 
work  done  by 
the  intestate, 
oil  promises  to 
bim. 


Edwards,  Aclministrator,  %\  Grace. 

Assumpsit.— The  declaration  contained  counts  for 
goods  sold  and  work  and  labour  done  by  the  intestate,  and 
on  an  account  stated  with  him,  laying  the  promises  to  pay 
the  intestate.  It  also  contained  a  count  in  indebitatus  as- 
sumpsit for  work  and  labour  by  the  plaintiff,  as  adnnm- 
siratort  laying  the  promise  to  the  plaintiff  as  administra* 
tor. 

Special  demurrer,  assigning  for  cause,  that  a  count  on 
a  cause  of  action  accruing  to  the  plaintiff  as  administra- 
tor since  the  death  of  the  intestate,  could  not  be  joined 
with  counts  on  promises  to  the  intestate  in  his  lifetime. 


Thomas,  in  support  of  the  demurrer.  A  count  for  work 
done  by  the  administrator,  on  promises  to  him,  cannot  be 
joined  with  counts  for  goods  sold  and  work  done  by  the 
intestate,  on  promises  to  him.  It  is  a  general  rule,  that 
whenever  the  subject-matter  of  the  action  would,  when 
recovered,  be  assets,  the  executor  or  administrator  may 
sue  in  his  representative  character :  CoweU  v.  Waits  (a), 
Ord  v.  Fentoick  (b).  The  sum  claimed  by  the  last  count, 
being  for  work  and  labour  done  by  the  plaintiff  after  the 
death  of  the  intestate,  could  not  be  assets,  neither  would 
it  be  liable  to  probate  duty.  [Lord  Jbinger,  C.  B. — Sup« 
pose  this  was  work  done  in  completing  a  contract  of 
the  intestate's,  as  for  instance,  in  finishing  a  coat  which 
he  had  undertaken  to  make,  and  commenced  making, 
and  had  provided  materials  for  completing  it ;  the  money, 
when  recovered,  would  be  assets.  Parke,  B. — The  ad- 
ministrator may  think  it  for  the  benefit  of  the  estate  to 
go  on  with  the  work  the  intestate  had  contracted  for, 
and  was  bound  to  complete.    If  there  is  any  possible  case 


(a)  6  East,  405. 


{b)  3  East   108. 
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in  which  an  executor  can  be  bound  to  complete  the  con-   ^<^a.  of  puom, 
tract  of  his  testator,  then  the  money,  when  recovered,  ^  '  ^ 

would  be  assets*     Alderson,  B. — ^In  order  to  sustain  your      Edwards 

p. 

argument,  you  must  make  out  that  an  administrator  can,  Grace. 
in  no  case,  complete  a  contract  of  his  testator,  and  re- 
cover for  it  in  his  representative  character.  Lord  Abinger, 
C.  B. — ^An  executor  may  not  be  compellable  to  perform 
the  contract  of  his  testator;  but  if  a  man  makes  a  con- 
tract to  do  a  specific  thing,  as  to  build  a  wall,  and  he  dies 
before  the  wall  is  finished,  his  executors  could  not  re- 
cover for  the  work  until  the  wall  is  finished.  Parke,  B. 
— ^In  Ord  V.  Fenwick,  which  was  an  action  for  money  paid 
by  the  plaintiff  as  executrix.  Lord  Ellenborough  expressly 
says,—-*'  If  we  can  suppose  a  case  where  the  money  must 
have  been  paid  by  the  plaintiff  as  executrix,  and  for  which 
she  must  entitle  herself  to  recover  as  such,  the  judgment 
may  be  sustained."  Now,  this  may  have  been  work  done 
by  workmen  employed  by  the  administrator  in  finishing  a 
contract  of  the  testator,  and  paid  out  of  the  assets. 
Marshall  v.  Broadhursi  (a)  is  an  express  authority  that 
an  executor  may  recover  for  work  and  labour  as  executor.] 

Judgment  for  the  plaintiff. 

(a)  1  C.  &  J.  403. 


Becke,  Assignee  of  Wm.  Ashton,  an  Insolvent  Debtor, 

r.  Smith. 

XROVER  for  certain  cattle,  goods,  and  chattels,  the  The  32nd 
property   of   the  said    Wm  Ashton.        Pleas — 1st,  Not  insoivtniDebt- 
gmhy;  2ndly,  That  the  said  Wm.  Ashton  was   not  pes-  qm.I'^c.st 
jsetted  as  of  his  own  property  of  the  cattle,  goods,  and  ^^^  ^^^  "PP^y 

only  to  such  as- 
signments and 
^tfns  as  are  made  within  three  months  before  the  commencement  of  the  imprisonment,  or 
fining  the  continiianee  of  such  imprisonment,  but  extends  to  assignments  made  at  any  time,  even 
^year  previous  to  the  imprisonment,  if  made  with  the  view  or  intention  of  petitioning  the  Court 
^  the  ioaoWent's  dischazge. 

o2 
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Exch,  of  PUat,  chattels  in  the  declaration  mentioned,  modo  et  forin&;  and 
1836.         ... 
^  issue  thereon. 

Becke  At  the  trial  before  Bolland,  B.,  at  the  last  assizes  for 

Smith.  the  county  of  Northampton,  it  appeared  that  an  action  for 
money  had  and  received  bad  been  brought  against  tbe 
insolvent  by  one  Wright,  which  was  tried  at  the  North- 
ampton Spring  Assizes,  1834,  and  was  undefended.  It 
was  proved  also,  that  on  the  commission  day  of  the  assises 
at  which  the  above  cause  was  to  be  tried,  the  insolvent 
gave  a  bill  of  sale  of  all  his  household  furniture  and  efl^ts 
to  the  present  defendant,  in  satisfaction  of  a  bonft  fide  debt 
to  the  amount  of  100/.  The  defendant  sold  the  effects 
under  the  bill  of  sale  for  57/.  18^.  On  the  day  the  bill  of 
sale  was  given,  the  insolvent  ran  away  from  Northampton, 
but  returned  in  March,  1835,  when  he  went  to  prison,  and 
petitioned  to  be  discharged  under  the  Insolvent  Debtors' 
Act,  and  was  ultimately  discharged  accordingly,  and  the 
plaintiff*  was  appointed  his  assignee.  This  action  was 
brought  to  recover  the  value  of  the  goods  taken  and  sold 
under  the  bill  of  sale  by  the  defendant,  the  plaintiff  in- 
sisting that  the  bill  of  sale  was  fraudulent  and  void  under 
the  32nd  section  of  the  7th  Geo.  4,  c.  57,  it  being  a  vo- 
luntary conveyance,  made  with  a  view  of  petitioning  for 
his  discharge  under  the  Insolvent  Act.  The  learned 
Judge,  however,  was  of  opinion  that  the  SSnd  section  ap- 
plied to  such  assignments  and  transfers  only  as  were  made 
within  three  months  before  the  commencement  of  the  im- 
prisonment, or  during  the  continuance  of  the  imprison- 
ment, and  that  this  bill  of  sale  having  been  given  more 
than  a  year  before  the  imprisonment  began,  the  act  did 
not  make  it  invalid.  The  plaintiff  then  went  on  to  prove 
a  case  of  fraud,  independently  of  the  provisions  of  the 
Insolrent  Act,  under  the  stat.  of  Eliz. ;  but  on  the  case 
being  submitted  to  the  jury,  they  found  that  the  transac- 
tion was  not  fraudulent,  and  gave  a  verdict  for  the  defen- 
dant.    Humfreyt  on  a  former  day  in  this  term,  obtained 
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a  rule  to  shew  cause  why  there  should  not  be  a  new  trial.  ^j^cH,  of  puom, 
on  the  ground  of  misdirection.  ^ 

Beckb 

Adams,  Serjt*,  and   tVhaieley,   shewed  cause.      It  is        smith. 
submitted    that   the    learned   Judge  was   right  in    his 
direction  to  the  jury.     The  question  depends  upon   the 
construction   to   be  put  upon  the  7  Geo.  4,  c.  57,  s.  32, 
which  enacts,  that  if  any  prisoner,  who  shall  file  his  pe- 
tition for  his  discharge  under  the  act,  shall,  before  or 
after  his  imprisonment,  being  in  insolvent  circumstances, 
Tolnntarily  convey  his  property  to  any  creditor,  every  such 
conveyance  shall  be  deemed,  and  is  thereby  declared,  to 
be  fraudulent,  and  void  as  against  the  provisional  assignee ; 
provided  always,  that  no  such  conveyance  shall  be   so 
deemed  fraudulent  and  void,  unless   made  within  three 
months  before  the  commencement  of  such  imprisonment, 
or  with  the  view  or  intention  by  the  party  so  conveying, 
of  petitioning  the  said  Court  for  his  discharge  from  cus- 
tody under  that  act.     Now,  the  meaning  of  that  section 
is,  that  the  assignment  shall  not  be  deemed  fraudulent 
and  Toid,  unless  it  be  made  within  three  months  before 
the  party  goes  to  prison  ;  or,  if  he  has  previously  gone  to 
prison,  then  with  the  intention  of  petitioning  for  his  dis- 
charge from  custody.     The  intention  of  the  act  was  to 
pat  a  certain  limit  to  the  operation  of  that  section,  which 
ii  but  reasonable.     [^Alderson,  B. — Suppose  there  were 
pregnant  evidence  that  three  months  and  one  day  before 
he  went  to  prison,  an  insolvent  made  a  voluntary  con- 
veyance of  his  property,  you  would  say  it  was  not  within 
the  act,  and  the  deed'  could  not  be  impeached.]     Certainly, 
diat  may  be  the  consequence.     The  proviso  is  to  be  con- 
ttraed,  reddendo  singula  singulis  ;  the  assignment  is  to  be 
void,  whatever  his  intention  was  at  the  time  of  making  it, 
if  he  goes  to  prison  within  three  months,  but  not  other- 
vise;  or  if,  being  in  prison,  he  makes  the  assignment  with 
the  view  of  petitioniug  for  his  discharge.     One  part  of 
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Exeh,  of  PUat,  the  proviso  is  intended  to  apply  to  the  case  of  a  party  be- 

^     fore  he  goes  to  prison,  but  who  goes  to  prison  within 

Beckb         three  months  after  the  assignment ;  the  other  to  the  case 

Smith.        of  a  party  being  in   prison,  who  makes  the  assignment 

with  a  view  to  petition  for  his  discharge.     The  case  was 

therefore  properly  left  to  the  jury. 

Humfret/t  WadcUngton,  and  White^  in  support  of  the 
rule.  The  case  of  Wainwright  v.  Miles  (a),  is  a  decision 
against  the  construction  relied  upon  on  the  other  side. 
There  the  sale  of  the  insolvent's  effects  took  place  more  than 
three  months  before  the  insolvent  was  arrested  and  went 
to  prison,  and  the  Court  held,  that  it  was  a  question  for 
the  jury  whether  the  assignment  was  made  with  an  in- 
tention of  taking  the  benefit  of  the  Insolvent  Act.  That 
question  could  not  have  arisen,  unless  the  Court  had 
thought  that  the  32nd  section  applied  to  a  case  like  the 
present.  The  object  and  intention  of  the  legislature  was  to 
make  void  all  voluntary  conveyances  by  persons  in  insol- 
vent circumstances,  provided  they  give  a  fraudulent  pre- 
ference to  a  particular  creditor ;  but  that  it  shall  not  be 
necessary  to  adduce  any  evidence  of  the  fraud,  if  the  insol- 
vent goes  to  prison  within  three  months,  in  which  case  it  is 
to  be  deemed  ipso  facto  fraudulent  and  void  ;  if  it  is  beyond 
the  period  of  three  months,  then  it  must  be  shewn  that 
it  was  made  with  the  view  or  intention  of  petitioning  for 
his  discharge.  The  object  of  the  legislature  was  to  favour 
the  distribution  of  the  insolvent's  effects  equally  amongst 
all  his  creditors.  Then,  if  the  construction  put  at  the 
trial  was  not  right,  there  ought  to  be  a  new  trial,  aa 
it  ought  to  have  been  lefl  to  the  jury  to  say,  whether  the 
insolvent  executed  this  deed  with  the  view  or  intention  of 
petitioning  for  his  discharge  under  the  Insolvent  Act. 

Cur.  adv.  vult. 
(a)  3  M.&  Scott,  211. 
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The  judgment  of  the  Court  (a)  was  now  delivered  by       ^*'\^r''"* 


1836. 

Parke,  B. — The  only  question  which  remained  for  con-  Becke 
sideration,  after  the  argument  against  the  rule  for  a  new  smith. 
trial  in  this  case  was,  as  to  the  true  construction  of  the 
S2nd  section  of  the  7  Geo.  4,  c.  57.  It  occurred  to  my 
Brother  BoUand  on  the  trial,  that  the  section  applied  to 
such  assignments  and  transfers  only  as  were  made  within 
three  months  before  the  commencement  of  the  imprison- 
ment, or  during  its  continuance;  and  the  assignment  in 
question  having  been  made  more  than  a  year  before  the 
insolvent  went  to  prison,  he  thought  that  this  section  could 
not  render  it  void.  The  plaintiff  is  entitled  to  a  new  trial, 
if  that  view  of  the  subject  was  incorrect ;  and  upon  con- 
tideration,  we  all  agree  that  it  was. 

It  is  a  very  useful  rule  (6),  in  the  construction  of  a  stat- 
ute, to  adhere  to  the  ordinary  meaning  of  the  words 
used,  and  to  the  grammatical  construction,  unless  that  is 
at  variance  with  the  intention  of  the  legislature,  to  be 
collected  from  the  statute  itself,  or  leads  to  any  manifest 
absurdity  or  repugnance,  in  which  case  the  language  may 
be  varied  or  modified,  so  as  to  avoid  such  inconvenience, 
but  no  further. 

Let  us  adopt  that  rule  in  this  case.  The  «S2nd  section 
enacts,  *^  That  if  any  prisoner,  who  shall  file  his  or  her 
petition  for  his  or  her  discharge,  under  this  act,  shall,  be- 
fore or  after  his  or  her  imprisonment,  being  in  insolvent 
circumstances,  voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal,  security 
for  money,  bond,  bill,  note,  money,  property,  goods  or 
eflfects  whatsoever,  to  any  creditor  or  creditors,  or  to  any 
person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit, 
or  advantage  of  any  creditor  or  creditors,  every  such  con- 

(a)  Parke,  B.,  BoUand^  B.,  AU      ton    v.  Lovtlandy    1   Hudson    k 
^erton,  B.,  and  Gumei/,  B.  Brooke's  Iriih  Reports,  648. 

(6)  Per  Burton,  J.,  in  Warbur- 
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Exch.  ofPkat,  veyance^  assignment^  transfer,  charge,  delivery,  and  mak- 
^    ing  over,  shall  be  deemed  and  is  hereby  declared  to  be 
Bbcke        fraudulent  and  void,  as  against  the  provisional  or  other 
Smith.        assignee  or  assignees  of  such  prisoner  appointed  under 
this  act :  provided  always,  that  no  such  conveyance,  as- 
signment, transfer,  charge,  delivery,  or  making  over,  shall 
be  so  deemed  fraudulent  and  void,  unless  made  within  three 
months  before  the  commencement  of  such  imprisonment, 
or  with  the  view  or  intention  by  the  party  so  conveying, 
assigning,  transferring,  charging,  delivering,  or  making 
over,  of  petitioning  the  said  Court  for  his  or  her  discharge 
from  custody  under  this  act." 

By  the  first  part  of  the  clause,  every  voluntary  convey- 
ance to  a  creditor,  by  one  who  afterwards  petitions  for  his 
discharge,  made  either  before  or  after  his  imprisonment, 
whilst  he  is  in  insolvent  circumstances,  is  avoided.  Then 
comes  the  proviso,  by  way  of  qualification  of  the  foregoing 
provision,  which  enacts,  that  no  such  conveyance  shall  be 
void,  unless  made  within  three  months  before  the  com- 
mencement of  the  imprisonment,  or,  with  a  view  of  peti- 
tioning the  Court  for  his  discharge.  If  either  of  these 
circumstances  occurs,  the  voluntary  conveyance  by  an  in- 
solvent is  rendered  null ;  if  made  within  the  three  months 
it  is  void ;  if  made  eU  any  time,  with  a  view  of  petitioning 
the  Court,  it  is  void,  for  there  is  not  a  word  expressly 
to  confine  the  last  alternative  within  any  limit  of  time : 
and  though,  at  first  sight,  the  words,  "  with  a  view  of 
petitioning  for  his  discharge,"  might  strike  the  reader  as 
applying  to  persons  then  in  custody,  such  is  not  neces- 
sarily their  meaning.  In  reality,  they  are  just  as  applic- 
able to  a  person  out  of  prison,  as  to  one  in  prison.  The 
construction  contended  for  by  the  plaintiff  is,  therefore, 
according  to  the  words  of  the  clause ;  it  is,  besides,  a  very 
reasonable  one.  The  efiect  is  this.  As  voluntaiy  prefer- 
ences are  usually  given  on  the  eve  of  the  taking  the  bene- 
fit of  the  act,  a  time  is  fixed  (three  months)  within  which. 
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to  preTent  many  questions,  all  voluntary  conveyances  to  a  Exeh.  of  PUat, 
creditor,  made  when  the  debtor  is  in  insolvent  circum-  '  -> 

stances,  are  avoided :  before  that  time  all  such  conveyances        Bbckb 
are  avoided,  where  the  actual  intent  to  give  a  preference        Sm/th. 
to  a  particular  creditor  is  proved;  and  thus,  the  same 
eflect  ia  given  to  the  insolvent,  as  to  the  bankrupt  law, 
with  reference  to  all  anterior  transactions. 

On  the  other  hand,  in  order  to  give  to  the  clause  the 
meaning  contended  for  on  the  part  of  the  defendant,  the 
grammatical  construction  must  be  altered,  by  introducing 
tome  words  for  the  purpose  of  limiting  the  operation  of 
the  latter  alternative :  and  the  clause  must  be  read  as  if 
it  had  been  written  thus,  ''  Provided  that  no  such  assign- 
ment, if  made  before  imprisonment ^  shall  be  void,  unless 
made  within  three  months  before,  &c.,  or  if  made  after, 
miless  made  with  a  view  or  intention  by  the  party  convey- 
ing of  petitioning  the  Court  for  his  discharge.**    But  if  this 
vere  done,  this  incongruity  would  arise,  that  a  stronger 
case  would  be  required  to  avoid  an  assignment  made  after 
imprisonment  than  one  made  before.    Besides,  if  this  con- 
itniction  were  adopted,  every  assignment  made  more  than 
three  months  before  the  commencement  of  the  imprison- 
nent  would  be  valid,  however  clear  the  intention  to  give 
>  preference  might  be ;  and  thus  the  whole  object  of  the 
^t  might  be  defeated  by  a  fraudulent  insolvent,  who,  after 
Conveying  all  his  property  to  favoured  creditors,  would 
Only  have  to  go  out  of  the  way  for  three  months,  and  then 
'ake  the  benefit  of  the  act,  after  which  no  one  assignment 
of  his  property  could  be  questioned  on  the  ground  of  frau- 
dulent preference. 

It  appears  to  us,  therefore,  that  the  true  construction  of 
^^e  clause  is,  that  every  voluntary  assignment,  made  by 
^^^e  in  insolvent  circumstances,  is  void,  whenever  made 
'^^ith  intention  to  take  the  benefit  of  the  act.  And  this 
^mt  the  clear  opinion  of  the  Court  of  Common  Plens  in  the 
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Miceh.  9f  Pkm^  cEse  of  WokhOfigki  ▼.  MiUs  (a),  though  the  point  was 

not  fully  argued.  It  is  true,  that  upon  the  plaintiff's  view 
of  the  case,  in  order  to  give  full  effect  to  the  intention  of 
the  legislaturci  and  to  embrace  aU  cases  of  voluntary, 
transfers,  both  before  and  after  imprisonment,  the  lan- 
guage of  the  clause  (not  very  accurately  drawn)  must  in 
one  respect  be  understood,  not  according  to  its  strict 
sense :  and  the  words  **  within  three  months  before  the 
commencement  of  the  imprisonment/'  which,  strictly  con- 
strued, exclude  the  time  of  imprisonment,  must  be  read 
so  as  to  include  it,  and  taken  to  mean  '^  within  a  period 
commencing  three  months  before  the  imprisonment;"  other- 
wise one  of  the  inconveniences  above  pointed  out,  as  ne- 
cessarily resulting  from  the  defendant's  construction,  would 
follow,  namely,  that  a  conveyance  after  impruonmetd, 
though  voluntary,  would  be  protected,  unless  made  with  a 
view  and  intention  of  petitioning. 

To  obviate  such  an  incongruity,  common  to  both  the 
constructions,  according  to  the  strict  grammatical  sensei 
the  words  must  be  thus  slightly  varied. 

We  are  of  opinion,  for  these  reasons,  that  the  rule  must 
be  made  absolute  for  a  new  trial,  when  the  question  to  be 
submitted  to  the  jury,  with  reference  to  this  section,  will  be, 
whether  the  assignment  was  made  by  the  insolvent,  when 
in  insolvent  circumstances,  voluntarily,  and  with  the  view 
and  intention  by  him  of  petitioning  the  Insolvent  Court  for 
his  discharge  from  custody. 

If  all  these  circumstances  concur ^  the  plaintiff  would  be 
entitled  to  a  verdict,  but  otherwise  he  would  not. 


Rule  absolute. 


(a)  3  Moore  &  Scott,  211. 
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&rcft.  of  Pkm^ 
1836. 

Baker  v.  Brown.  "^ 

JPeTERSDORFF  2Lipf\\eiSL  to  the  Court  to  increase  the  in  an  unde- 

Binount  of  the  verdict  in  this  case,  from  the  sum  of  1025/.  on  a  mortgage 

to  1058/.     It  was  an  action  on  a  mortgage  deed  for  pay-  urtwuiSid"' 

ment  of  the  former  sum,  with  interest ;  and  at  Nisi  Prius,  inadvertenUy 

,  ,  took  a  Terdict 

toe  cause  being  undefended,  the  plaintiff's  counsel  inad-  for  the  prin- 
vertently  took  a  verdict  for  the  principal  sum  only,  omit-  only,  ond^g 
timr  to  calculate  the  interest;  and  it  was  entered  accord-  Jo^nc^ade^he 

®  '  interest    The 

ingly  on  the  record,  and  on  the  Judge's  notes.     In  a  case  Court  refuted 
io  Godbolt's  Reports  (a),  where,  the  plaintiff  being  en-  verdict 
titled  to  treble  damages,  the  verdict  was  taken  for  single 
daaages  only,  the  Court  increased   the  amount  accord- 
ingly.    lAlderson,  B. — There  the  Court  only  gave  the 
finding  of  the  jury  its  legal  effect] 


Per  Curiam* — We  can  do  nothing  but  grant  a  rule  to 
let  aside  the  verdict,  if  the  plaintiff  desires  it;  but  it  has 
been  entered  as  it  was  taken  in  Court,  and  we  cannot  in- 
crease it  in  the  absence  of  the  other  party. 

Motion  refused. 

(a)  Baldwin  4*  Gwine's  eau,  Godb.  245. 


an  action 
for  work  done 
to  a  vessel 


Jones  v.  Pritchard. 

Assumpsit  for  work  and  labour  done  by  the  plain-  in 

tiff  in  repairing  of  ship,  of  which  the  defendant  was  one 

of  the  part  owners*      Plea — ^non  assumpsit.     The  cause  «g*i»«t  one 

.    ,         A  -  -  p*rt  owner, 

^as  tned  before  the  under-sheriff  of  Carnarvon :   when  another  part 
the  defendant  called  one  Wm,  Hughes,  the  captain  of  the  ^,|2nt  witaw?' 
msel,  and  a  part  owner,  to  prove  that  he,  the  defendant,  ^nJ^'^f'"' 
was  not  a  part  owner  in  the  vessel.     It  was  objected  that  release. 


soo 


CASES  IN  THE  EXCHEQUER, 


^'^^\^\R^^'*  a  partner  owner  was  not  a  competent  witness,  upon  which 

the  defendant  gave  him  a  release,  but  the  undersheriff 
still  refused  to  receive  his  evidence;  and  the  plaintiff  re- 
covered a  verdict,  with  13/.  damages.  R.  V.  Richards,  on 
a  former  day  in  this  term,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  on  the  ground 
that  the  witness  had  been  improperly  rejected.  He  sub- 
mitted that  even  if,  as  a  joint  contractor,  the  witness 
was  incompetent,  yet  the  release  at  all  events  made  him 
competent.  He  cited  Goodacre  v.  Breams  (a).  Young  ▼• 
Baimer  (6),  Simons  v.  Smith  (c),  and  Wilson  v.  Hirsi  (d). 
He  also  urged,  secondly,  that  the  only  way  in  which  he 
could  be  affected,  would  be  by  the  judgment  obtained 
against  Pritchard,  and  that  his  name  might  have  been 
indorsed  on  the  record  under  the  3  &  4  Will.  4,  c.  42,  s. 
26.     The  Court  having  granted  a  rule  nisi, — 

Jervis  now  shewed  cause.  It  is  quite  clear  that  the 
witness  would  not  be  competent  without  a  release :  then 
the  question  is,  is  he  competent  with  a  release  ?  In  Cheyne 
v.  Koops  (e),  Lord  Alvanley  expressed  an  opinion  that  a 
co-contractor  could  not  be  released.  He  said,  '*  The  part- 
ners were  all  bound  in  equity  to  contribute;  and  though,  if 
an  action  at  law  was  brought  against  the  witness,  he  could 
plead  the  recovery  in  the  present  action,  which  would  be 
a  bar  at  law,  yet  if  Koops,  the  defendant,  was  dead  or 
insolvent,  the  present  plaintiif  would  have  a  right,  by  a  bill 
in  equity,  to  compel  all  the  partners  to  contribute ;  and 
the  witness  would  of  course  be  subjected  to  his  share.** 
In  Simons  v.  Smith,  Lord  Tenterden  expressly  held,  that 
one  partner  could  not  release  another  for  the  purpose  of 
making  him  a  competent  witness.  In  Young  v.  Bairner  (f) 


(a)  Peake'0  N.  P.  C.  174.  Man.  742. 

(6)lE»p.l03.  (0  4Esp.  112. 

(c)  Ry.  &  M.  29.  (J)  1  Esp.  103. 

(<^)  4B.  &  Ad.  760;  1  Nev.  & 
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Lord  Kenyan  was  of  opinion,  at  Nisi  Prius,  that  a  release  ^^^  4  PUut^ 
by  a  partner  would  not  make  his  co-partner  competent,     s      y  *  "^ 
Undoubtedly,  on  a  rule  having  been  obtained,  and  the         Jones 
case  coming  on  to  be  argued,  Lord  Kenyan  appeared  to     Pritchabp. 
entertain  a  different  opinion,  but  the  case  was  not  dis- 
cussed.    In  Wilson  v.  Hirst,  there  were  mutual  releases, 
which  may  distinguish  that  case  from  the  present.  [Parke, 
B. — What  interest  can  the  witness  have  if  the  defendant 
releases  him  ?]     It  is  admitted  that  the  defendant  could 
not  call  upon  him  for  contribution,  either  for  damages  or 
costs :   but  in   the   case  of  bankruptcy  or  insolvency,  it 
might  be  doubtful  whether  the  assignees  would  be  bound. 
Then  this  was  merely  a  release  from  the  consequences  of 
the  action,  and  there  was  nothing  for  the  release  to  oper- 
ate upon,  as  the  contract  between  the  parties  could  not 
arise  until  after  the  judgment. 

R»  V.  Bichards^  in.  support  of  the  rule.  Young  v. 
Baimer  is  a  clear  authority  in  favour  of  the  defendant, 
and  Cheynev.  Koops  must  now  be  considered  as  over- 
ruled. Here  Hughes  was  not  called  to  prove  a  joint  lia- 
bility, but  that  he  was  solely  Uable,  and  a  party  may  always 
do  that,  or  shew  that  the  interest  has  been  parted  with: 
Jennings  v.  Griffiths  (o).  Moody  v.  King  (6).  [Parke, 
fi. — If  that  is  so,  it  puts  an  end  to  the  question.]  But, 
taking  it  any  way,  Wilson  v.  Hirst  is  a  strong  authority 
that  the  witness  was  competent  after  a  release. 

PAaK£,  B. — ^I  have  heard  enough  to  say  that  the  un- 
ctcrsheriff  will  do  well  on  another  trial  to  admit  the  wit- 
A«ss,  even    if  he  turns  out  to  be  a  part  owner  with  the 

^fendant,  as  I  cannot  conceive  what  interest  he  can  have 

f  ter  a  release. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  Ryan  &  M.  42.  (6)  2  B.  &  Cr.  558. 


SOS 


CASKS  IN  THE  F-XCHKaUER, 


1836. 


Tomdedmim- 
tion  inattomp- 

nt  fi>r  money 
had  and  re- 
I,  the 


pleaded,  aa  to 
all  except 
SI.  ftcy  Doa 
aMompiit;  as 
to  all  except 
SI.  6«.,  a  set- 
off; and  aa  to 
St  5«^  pa  j- 
mentof  that 
mm  into  Court. 
The  plaintiff, 
by  his  rcpfica- 
tion,  admitted 
the  set-off, 
and  replied 
that  he  would 
not  further 
prosecute  his 
suit,  except  as 
to  the  31.  5f., 
and  took  that 
sum  out  of 
Coart^— iXrItf, 
Oat  the  delen* 
dant  was  en- 
titled to  his 
costs  on  the 
two  first 


GrOODEE  9.  GrOLDSMITH. 

jnLSSUMPSIT  for  money  had  and  received^  and  for 
monej  doe  on  an  account  stated.  Pleas — first,  non  aa- 
snmpsity  except  aa  to  SL5s.  parcel,  &c.;  secondly,  a  set^ 
off,  except  as  to  3/.  &.,  parcel,  &c. ;  thirdly,  payment  of 
SL  5s.  into  court.  Replication, — protesting  that  the  defen- 
dant did  promise  in  manner  and  form  as  the  plaintiff  hath 
above  thereof  complained  against  him,  nevertheless,  for 
replication  in  this  behalf  as  to  the  said  second  plea,  the 
plaintiff  admits  that  before  and  at  the  time  of  the  com- 
mencement of  the  suit,  be  was  and  still  is  indebted  to  the 
defendant  in  a  sum  of  money,  equal  to  the  damages 
sustained  by  him,  the  said  plaintiff,  by  reason  of  the  non- 
performance by  the  defendant  of  the  promises  in  the  de- 
claration mentioned,  except  as  to  the  said  sum  of  SL  5i., 
parcel,  &c. ;  and  he  the  plaintiff  is  ready  and  willing  to 
set  off  and  allow  to  the  defendant  the  full  amount  of  the 
said  damages,  and  will  not  further  prosecute  the  suit 
against  the  defendant,  except  as  to  the  said  sum  of  3/.  5f., 
parcel,  &c.  To  the  third  plea,  the  plaintiff  replied  by  ac- 
cepting the  money  paid  into  court.  The  plaintiff,  by  h» 
particulars,  claimed  28L5s.  for  money  received  by  the  de- 
fendant fur  the  plaintiff's  use.  The  defendant  claimed  a 
set  off  for  upwards  of  25L  for  money  paid  on  account  of 
the  plaintiff.  The  Master  having  upon  taxation  allowed 
the  plaintiff  the  whole  costs,  Kelly  on  a  former  day  ob- 
tained a  rule  to  shew  cause  why  the  Master  should  not 
review  his  taxation,  and  allow  the  defendant  his  costs  upon 
the  two  first  pleas. 


Ogle  now  shewed  cause.     The  Master  was  right  in  his 
taxation,  inasmuch  as  the  defendant  was  not  entitled  to 
any  costs.     The  plaintiff  was  compelled  to  bring  his  actioim 
for  the  whole  sum  of  2SL  5s. ;  for  if  he  had  brought  hi^ 
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action  for  the  sum  of  3/.  6s.,  the  amount  really  due,  and  ^^3^/^^^ 
the  defendant  had  pleaded  the  set-off  to  the  amount  of     v      ^      / 
i5Lt  it  would  have  covered  the  amount  for  which  the  action       Goodeb 
was  brought.    The  defendant  ought  not  to  have  pleaded     Goldsmith. 
Don  assumpsit  at  all>  but  should  have  relied  upon  the  other 
pleas  only. 

KeUjfj  contra,  was  stopped  by  the  Court* 

Pakkb,  B. — ^The  rule  must  be  absolute.  The  replica- 
tion amounts  in  effect  to  a  nolle  prosequi.  If  there  has 
been  a  nolle  prosequi  to  a  count  or  part  of  a  count,  the 
costs  follow,  by  the  statute  (a).  The  plaintiff  has  aban- 
doned bis  cause  of  action  on  the  general  issue,  and  the 
aet-off.  He  will  be  entitled  to  costs  as  to  that  part  of  the 
cause  of  action  in  respect  of  which  money  is  paid  into 
Court,  but  the  defendant  to  the  costs  on  the  other  issues. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  d&4  WiU.4,  C.42,  8.33. 


Lewis  v.  Jones. 

X  HIS  was  a  rule  under  the  Interpleader  Act,  which  had  When,  upon  a 
lieen  obtained  on  the  application  of  the  sheriff  of  Carmar-  under  the  inter- 
narthenshire,  calling  upon  the  execution  creditor  and  a  p|^«<^^^  ^^}* 

^      *^  the  execution 

cUunant  named  Jones,  to  appear  before  the  Court.  creditor  did  not 

No  one  appearing  for  the  execution  creditor,  Chilton,  wa^^doubtfui 
for  the  claimant  Jones,  now  applied  that  the  claim  of  the  JJj^riff  Vhohtd 
execution  creditor  might  be  barred,  and  the  goods  taken  ^^^^  ""^<^> 

11  •  1   1*  1  1         1  ^**  exprew 

under  the  execution  delivered  to  the  claimant.     He  sub-  direction,  had 

not  miscoii- 
ducted  himself 
im<|iient  to  the  seixure,  the  Court  made  tn  order  that  the  execution  creditor  should  be  barred 
ssnaittke  claimant,  and  the  goods  restored  to  the  latter ;  the  claimant  to  be  at  liberty  to  bring  an 
ine  agaiiigt  the  aherifffor  misconduct,  prorided  it  should  turn  out  be  had  been  guilty  of  any; 
asdalio,  if  there  had  been  any  misconduct  in  the  execution  creditor  in  giving  directions  to  the 
iMnl^  to  bring  an  action  against  him. 


g01>  CASES  IN  THE  EXCHEQUKR, 

Exch.  of  Pleat,  mitted  that  under  the  1  Will.  4,  c.  58,  s.  6,  the  claimant 

ought  not  to  be  precluded  from  proceeding  against  the 
sheriff.  The  affidavits  stated  that  the  writ  was  indorsed 
"  Levy  l06L9s.  8d, ;  the  defendant  resides  at  or  occupies 
PlasNewydd/'  and  that  the  goods  were  seized  at  that  place; 
that  the  defendant  had  been  a  bankrupt  a  few  years  ago, 
and  that  the  under-sheriff  knew  of  the  bankruptcy  :  that 
his  son,  the  present  claimant,  had  entered  into  possession 
of  the  farm  in  1834,  and  had  been  in  the  sole  occupation 
of  the  premises  since  that  time.  The  sheriff  therefore 
acted  wrongfully  in  taking  these  goods,  and  the  Court  will 
not  relieve  him  from  his  liability  for  the  wrongful  act.  He 
cited  Bishop  v.  Hinxman  (a),  and  Baynton  v.  Harvey  (6). 

E.  V.  Williams  for  the  sheriff.— The  Court  will  bar 
both  the  execution  creditor  and  the  claimant  from  pro- 
ceeding against  the  sheriff.      This  was  a  case  of  great 
suspicion  as  concerned  the  claimant,  who  was  a  young  man 
scarcely  of  age.       He  had  obtained  possession  of  his 
father's  farm  and  the  effects  under  an  auction,  where  the 
goods  had  been  bought  in,  and  this  was  therefore  the  very 
sort  of  case  for  which  the  act  was  passed  to  protect  the 
sheriff.    The  sheriff  received  precise  directions  from  the 
execution  creditor  as  to  the  indorsement :  he  was  directed 
to  seize  the  goods  at  Plas  Newydd.     The  claimant  may 
bring  an  action  against  the  execution  creditor,  but  the 
sheriff  ought   not  to  be  left  liable  to  an  action  at  the 
suit  of  the  claimant     [Parke ^  B.      The  sheriff  ought  to 
be  protected  from  the  original  seizure,  but  not  from  any 
subsequent  misconduct.     The  better  way  would  be,  to 
direct  an  issue  to  try  that.]    The  sheriff  offered  to  re- 
move the  execution,  if  the  claimant  would  indemnify  him, 
which  was  refused. 

Lord  Abinobr>  C.  B.— By  our  interference  the  claim- 
ant receives  the  benefit  of  the  immediate  return  of  the 

(a)  2  Dowl.  P.  G.  166.  (6)  3  Dowl.  P.  C.  344. 
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propf^rty,  and  the  execution  creditor  is  barred  of  his  claim.   &<^A-  0/  ^^a«» 
If  he  has  given  any  authority  to  the  sheriff  for  taking  ^  '  ^ 

these  goods^  he  must  be  liable  in  an  action  at  the  suit  of  Lewis 
the  claimant;  and  if  the  sheriff  after  the  seizure  has  mis-  Jones. 
conducted  himself  in  any  way,  he  is  responsible  to  that 
extent*  If  we  were  to  allow  an  action  of  trespass  to  be 
brought,  the  jury  would  give  damages  for  the  original 
taking  of  the  goods.  Therefore  we  think  the  best  rule  to 
pronounce^  will  be,  firsts  to  bar  the  execution  creditor ;  se- 
coDdly,  to  order  that  the  goods  be  returned  to  the  claimant. 
Then  the  claimant  may  be  at  liberty  to  commence  an  action 
against  the  sheriff  in  the  form  of  an  issue,  to  try  whether 
the  claimant  has  sustained  any  damages,  and  if  so,  to 
what  amount,  through  the  misconduct  of  the  sheriff  sub- 
sequent to  the  seizure;  also,  if  there  has  been  any  miscon- 
duct in  the  execution  creditor  in  giving  directions  to  the 
sheriff  to  take  these  goods,  the  claimant  may  have  an 
action  against  him. 

Rule  accordingly. 


Chandlbr  r.  Bezward. 

As  order  had  been  obtained  for  the  trial  of  this  cause  Where  notice  of 
before  the  sheriff  of  Worcestershire,   and  a  writ  of  trial  gWen^wh^STis 
was  drawn  up,  returnable  on  the  12th  of  August.     On  the  afterwards 

^,  ,  countermanded, 

^Q  of  July  notice  of  trial  was  given  for  the  12th  of  August  it  is  not  neces- 
foHowiDg.  On  the  9th  of  August  the  plaintiff  gave  notice  th7record,  un- 
of  countermand,  but  the  cause  was  subsequently  tried  on  *f"  l***  **?'*" 

'  T  ^  tion  18  made  to 

the  17th  of  August,  when  the  plaintiff  obtained  a  verdict,  »  day  after  the 
the  defendant  not  attending  the  trial.  R.  V.  Richards^  writ, 
on  a  former  day,  had  obtained  a  rule  to  shew  cause  why 
the  plaintiff  should  not  pay  to  the  defendant  the  costs  of 
not  proceeding  to  trial,  and  why  the  proceedings  subse- 
quently had  should  not  be  set  aside,  on  the  ground  that 
toe  notice  of  countermand  was  given  one  day  too  late,  and 

VOL.  II.  t. 


M.  w. 


.hdA'i^- 


ixm 
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Exek.  of  PieoM,  also  that  the  record  had  been  altered,  by  the  insertion  of 

the  latter  day  of  trial,  without  having  been  resealed. 


Chandlkr 

tr. 
Bbzward. 


Humfrey  shewed  cause,  and  produced  an  affidavit, 
stati  tg  that  the  plaintiflT  had  not  proceeded  to  trial,  in 
consequence  of  the  defendant's  insolvency,  and  of  an  ar- 
i;angcment  being  entered  into  that  proceedings  should  be 
stayed,  on  the  terms  of  each  party  paying  his  own  costs. 
He  contended  that  there  was  no  irregularity  in  altering 
the  day  of  trial. 

Pakke,  B. — The  Master  informs  us  that  it  is  not  ne- 
cessary to  reseal  the  record,  unless  the  alteration  is  made 
to  a  day  after  the  return  of  the  writ. 

R.  V.  Richards,  in  support  of  the  rule,  having  shewn 
from  the  affidavits,  that  the  return  day  of  the  writ  of 
trial  had  been  altered  from  the  12th  to  the  19th  of  August, 


The  Court  made  the  rule  absolute. 


Rule  absolute. 


M'Gahey,  Vestry  Clerk  of  the  parish  of  St.  Pancras, 
Middlesex,  r.  Alstoi^  and  Sewell. 

Totntction       JjEBT  on  bond,  dated  the  1st  of  January,  1834,  given 

brooglit by  the  .^»  »   © 

Testr J  clerk  of  by  the  defendants  to  the  directors  of  the  poor  of  the 
St  Paocraf,  parish  of  St.  Pancras,  and  their  successors,  in  the  penal 
under  a  lo^i      gum  of  500/.     Pleas— 1st,  that  the  plaintiff  was  not  vestry 

Act,  the  defen-  '^  ^ 

dant  pleaded       clerk  of  the  parish ;    2ndly,  that  the  defendant  Alston 

that  the  plain- 
tiff wa«  not 

vestry  clerk : — Held,  that  evidence  of  bis  acting  as  vestry  derk  was  sufficient  prim&  fiicie  evi- 
dence of  his  appointment  Held  also*  that  one  of  the  directors  of  the  vestry  was  a  competent 
witness  for  the  plaintiff. 

A  cheque,  drawn  on  account  of  the  parish,  was  delivered  to  A.,  who  was  then  the  paying  derk 
of  the  parish.  It  was  shewn  that  the  bankers  of  the  parish,  on  the  same  day,  paid  a  sum  of  that 
amount,  and  that  their  custom  was  to  return  the  cancelled  cheques  to  the  paying  clerk,  and 
that  they  were  deposited  in  an  apartment  in  the  workhouse.  A.  having  gone  out  of  office,  appli- 
cation was  made  to  his  successor  at  that  place,  for  inspection  of  the  cheques.  He  handed  to  the 
witness  several  bundles,  which  he  searched,  without  finding  the  cheque  in  question: — Heldfti 
suffident  search  to  let  in  secondary  evidence  of  its  contents. 
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bad  duly  fulfilled  the  conditions  of  the  bond.     The  repli-  Bxeh,  ofPietu, 
cation  took  issue  on  these  pleas.     There  had  been  a  third 
special  plea,  to  which  there  was  a  demurreri  and  which, 
on  argument  in  Easter  Term  last,  was  held  to  be  bad  (a). 
The   cause  was  tried   at  the  sittings  at  Westminster  in 
Trinity  Term  last,  before  Gurney^  B.,  when  the  dispute 
waa  as  to  the  defendant  Alston's  right  to  retain  a  certain 
sum  of  money  for  his  salary  as  vestry  clerk.     It  appeared 
that  he  had  been  appointed  paying  agent  or  clerk  for  the 
pariah,  a  Mr.  Scadding  being  at  that  time  the  vestry  clerk, 
and  that  no  money  was  ever  paid  without  the  order  being 
countersigned  by  the  vestry  clerk.     Scadding  having  re- 
signed the  situation  of  vestry  clerk,  the  directors  of  the 
poor  passed  a  resolution,  that  the  defendant  should  be 
appointed  temporary  vestry  clerk,  which  recommendation 
the  vestry  subsequently  adopted,  but  they  also  came  to  a 
resolution  that  the  salary  should  be  reduced  from  500/. 
to  300/.  a-year.     The  plain tifi^  contended  that  the  reduc- 
tion was  to  date  from  the  resignation  of  Scadding ;  but 
the  defendant  claimed  the  higher  salary  up  to  the  time 
^when   that  resolution  was  passed.      Accordingly,  he  re- 
gained in  his  hands  the  sum  of  34/.  5^.,  which  was  accord* 
ing  to  the  higher  rate,  entering  it  in  his  accounts  as  paid 
^o  himself  for  his  salary.     His  accounts  were  submitted  to 
^  committee  of  the  vestry,  who  examined  them,  and,  as  the 
defendants  contended,   assented  to   them.      They  were 
^^fterwards  sent  to  the   auditors,  and  one  of  them  signed 
'^he  accounts.     Alston  was,  however,  ultimately  dismissed 
:4rrom  the  office  of  vestry  clerk,  and  the  vestry  refused  to 
'Ratify  his  accounts.     For  the  purpose  of  proving  the  first 
^ssue,  the  plaintifi^  himself  was  called  as  a  witness  (6),  and 
stated  that  he  was  the  vestry  clerk  of  the  parish,  and  acted 
isuch.  It  was  objected  that  this  was  not  admissible  evidence 

(a)  S«c  1  M.  &  W.  386.  by  s.  16  of  the  St.  Pancras  Ve»- 

(6)  Made  a  competent  witness      try  Act,  59  Geo.  3,  c.  xx^cix. 

p2 
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Exeh.  of  PUat,  in  proof  of  the  issue,  and  that  the  appointment  ought  to  be 
^   tooo.  ^     proved ;  but  the  objection  was  overruled.     The  plaintiff 
M'Gahbt      then  called  a  person  named  Bradley,  one  of  the  directors 
Alston.       of  the  vestry,  who  had  examined  the  accounts,  to  prove 
that  he  had  not  conclusively  allowed  them,  but  that  the 
above   item   had  been    objected  to.      It  was  contended 
for  the  defendant,  that  he  was  not  a  competent  witness ; 
but  the  learned  Judge  overruled  this  objection  also  ;  and 
told  the  jury,  that  the  question  for  them  was,  whether  the 
defendant  Alston  bad  or  had  not  retained  to  himself  any 
part  of  the  monies  that  he  had   received;  and   that  he 
thought  he  was  not  warranted  in  retaining  money  in  pay- 
ment of  his  salary,  after  the  rate  of  the  former  salary. 
The  jury  having  found  a  verdict  for  the  plaintiff, 

Sir  W.  W.  Folleti,  in  the  same  term,  moved  for  a  new 
trial,  on  the  ground  that  evidence  had  been  improperly 
received,  and  also  on  the  ground  of  misdirection.  Firsts 
the  issue  being  whether  the  plaintiff  was  vestry  clerk,  it 
was  incumbent  upon  him  to  prove,  by  proper  evidence,  that 
be  had  been  duly  appointed  to  that  office,  as  by  producing 
the  books  containing  the  appointment  by  the  vestry :  it 
was  not  sufficient  to  prove  merely  that  he  had  acted  as 
vestry  clerk.  [Parke^  B. — Why  should  not  the  acting  in 
a  character  of  that  sort  be  sufficient  evidence  of  his  having 
been  duly  appointed  ?  In  actions  against  magistrates,  con- 
stables,  and  the  like,  it  is  sufficient  to  prove  that  they  acted 
as  such.]  Here  his  right  to  bring  the  action  depends  upon 
his  being  vestry  clerk  ;  unless  he  be  legally  invested  with 
that  office,  the  action  must  fail.  Suppose  he  had  brought 
an  action  for  slander  of  him  in  his  office,  he  must  have 
proved  his  appointment :  Sellers  v.  TiU  (a),  Collins  v. 
Carnegie  (6).      [Parker  B. — The  plaintiff  fills  a    public 

(a)  4  B.  8i  Cr.  665.  Nev.  &  Man.  703. 

(6)  1  Ad.  &  Eli.  695;    S.  C.  3  .   '. 
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character.      In  Cannellv,  Curtis  (a),  TindaL  C.  J.,  inti-  Erch,  of  PUat, 
mates  a  strong  opinion  that  even  in  an  action  for  a  libel,     ^ 
it  is  only  necessary  for  the  plaintiff*  to  prove  that  he  acted      M'Gahby 
in  the  character  in  relation  to  which  the  words  are  writ-      Alston. 
ten.     Here   the  action  is  not  brought  for  the  plaintiff^'s 
benefit,  but  merely  in  his  name.     I  have  always  thought 
that  where  an  action  is  brought  by  a  public  officer,  it  is 
sufficient  to  prove  his  acting  in  that  capacity.]     It  is  sub- 
mitted that  that  is  not  so  where  his  title  is  the  foundation 
of  the  action.     In  the  case  of  an  action  brought  by  an  at- 
torney, it  is  necessary  to  prove  that  he  is  an  attorney  on 
the  roll.     So  in  the  case  of  assignees  of  a  bankrupt.     In 
Cariis  v.  The  Kent  Water  Works  Company  (6),  where  the 
plaintiff  was  entitled  to  sue  in  the  character  of  treasurer  to 
certain  commissioners,  and  the  act  directed  that  the  com- 
vnissioners,  or  the  major  part  of  them,  assembled  at  any 
vneeting,  not  being  less  than  thirteen,  might  by  writing 
^under  their  hands,  appoint  a  treasurer;  it   was  held  that 
cut   appointment,  signed  by  a  majority  of  seventeen  com- 
xnissioners,  was  valid,  and  that  it  need  not  be  signed  by 
thirteen.     That  point  would  not  have  arisen,  if  acting  in 
'Che  office  alone  were  sufficient.     When  an  act  requires  a 
-^rritten  appointment,  and  directs  it  to  be  entered  in  the 
^lK>ok8,  and  makes  the  books  evidence  of  the  appointment, 
3t  is  in  all  cases  necessary  to  produce  them  to  prove  the 
appointment.      [BoUand,  B.     In   Berryman  v.  Wise  (c), 
duller,  J.,  said,  that  in  the  case  of  all  peace  officers,  jus- 
tices of  the  peace,  constables,    &c.,  it  was  sufficient  to 
prove  that  they  acted  in   those  characters,  without  pro- 
ducing their  appointments.]     Secondly,  Bradley  was  not 
^  competent  witness,  inasmuch   as  he  was  a  party  inter- 
^^ted.     The  plaintiff  was  but  the  nominal  representative 
^^  the  vestry,  of  whom  Bradley  was  one  of  the  directors, 

<:«)  2  Bing.  N.  C.  228;  2  Scott,         (6)  7  B.  &  Cr.  314. 
^^^.  (c)4T.  R.  366. 
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^«*- o/Pfeo*,  and  so  in  effect  one  of  the  plaintiffs:  and  although  the 
N.....,^J^/  statute  removes  his  incompetency  on  the  ground  of  in- 
M'Gahet  terest  as  a  rated  inhabitant,  yet  if  he  be  a  party  to  the 
Alston.  record,  he  is  incompetent.  [Parke,  B. — He  is  not  named 
on  the  record.  What  interest  has  he  ?  This  very  point 
was  decided  by  this  Court  in  Fletcher  v.  Greenwell  (a). 
The  vestrymen  have  a  public  duty  to  discharge,  but  no 
'  private  interest  in  the  matter.  Lord  Abinger,  C.  B. — 
The  witness  has  no  personal  or  pecuniary  interest  in  the 
cause ;  nor  is  he  a  party  on  the  record.  His  situation  is 
that  of  a  mere  creation  of  the  legislature.]  In  fVhiimore 
V.  Wilks  (b),  where  the  trustees  were  empowered  by  act 
of  parliament  to  sue  in  the  name  of  their  treasurer,  in  an 
action  by  them.  Lord  Tenierden  expressed  himself  of 
opinion,  on  one  of  their  body  being  called  as  a  witness, 
that  he  was  not  competent.  [Parke,  B. — That  case  was 
cited  in  Fletcher  v.  Greenwell.  This  is  all  for  the  benefit 
of  the  public]  Then  there  was  a  misdirection ;  for  the 
question  was,  not  whether  Alston  was  justified  in  retaining 
the  amount  of  his  salary  as  he  had  done,  but  whether  he 
had  rendered  his  accounts,  and  they  had  been  ratified  by 
the  directors :  the  directors  are  the  persons  who  are  to 
pay  the  salary.  [Parke,  B. — They  are  only  to  pay  legal 
salaries.]  Suppose  Alston  had  paid  a  salary,  which  was 
not  a  legal  one,  by  their  direction,  would  he,  the  mere 
paying  agent,  be  liable  ?  Surely  not.  The  auditing  of 
the  accounts  was  final :  but  even  if  the  question  was,  whe- 
ther he  was  justified  in  retaining  the  money  as  he  did^  the 
evidence  shews  that  he  was  warranted  in  so  doing.  By 
the  appointment  of  the  directors,  he  became  entitled  to 

(a)  1  C.  M.  &  R.  754,  where  it  supplied  to  the  directors,  a  per^ 

was  held,  that  when  a  local  Act  son  who  was  one  of  the  directors 

empowers  the  directors  and  over-  at  the  time  when  the  goods  were 

seers  of  the  poor  of  a  parish  to  supplied,  is  a  competent  witness 

sue  and  be  sued  in  the  name  of  for  the  defendant, 
their  clerk,  in  an  action  for  goods         (b)  1  Moo.  &  M.  214, 220. 


Parkb,  B. — I  think  that  the  first  objection  which  has 
leen  taken  is  not  a  valid  objection,  and  that  proof  of  ac* 
ting  was  sufficient.  The  plaintiff  is  a  public  parochial 
officer ;  and  the  rule  is,  that  all  public  officers  who  are 
proved  to  have  acted  as  such,  are  presumed  to  have  been 
duly  appointed  to  the  office,  until  the  contrary  is  shewn.  It 
is  quite  immaterial  that  the  action  is  brought  in  the  name 
of  the  officer.  In  all  actions  against  justices  and  constables, 
no  more  is  requisite  than  proof  of  their  acting  in  those 
characters.  With  respect  to  the  second  objection,  that 
Bradley  was  not  a  competent  witness,  the  case  which  has 
been  referred  to,  of  Fletcher  v.  Greenwell,  is  a  distinct 
authority  to  shew  that  the  witness  was  competent.  Then 
the  third  question  is,  whether  Alston  was  substantially 
entitled  to  retain  the  sum  of  34*1.  5s.  for  his  salary.     He 


(a)  6  Carr.  &  Payne,  78.  (c)  10  B.  &  Cr.  317;  6  Man.  & 

(b)  3  Brod.  &  Bing.  132.  Ry.  264. 
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the  sakry  which  had  been  paid  to  his  predecessor,  and  i^-tch,  of  Phati 

when  the  vestry  adopted  the  resolution  of  the  directors,  ^  '  ^ 

they  authorised  him  to  claim  that  salary — at  all  events  up  M'Gahby 

to  the  time  when  they  passed  the  resolution  that  it  should  alstok. 
be  reduced. 

Plaii,  on  behalf  of  the  defendant  Sewell,  also  moved 
for  a  new  trial,  on  the  ground  that  the  accounts  of  Alstoi^i^ 
which  were  given  in  evidence  to  prove  the  receipt  of  the 
monies  for  which  Alston  had  not  accounted,  were  not 
sufficient  evidence  to  charge  Sewell  as  the  surety :  citing 
SmiiJk  V.  Whiitinghcan  (a),  Goes  v.  Watlingion  (6),  and 
Middleton  v.  MeUon  (c). 

Lord  Abinger,  C.  B.— On  the  point  raised  by  Mr. 
JPl^it,  we  think  there  is  sufficient  doubt  to  induce  us  .to 
f^rant  a  rule  to  shew  cause  ;  but  on  the  other  points,  we 
of  opinion  that  no  rule  ought  to  be  granted. 
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Exch.  of  Pleat,  claimed  it  as  havin^r  been  allowed  by  the  directors ;  but 

-     ^  '  -       the  directors  had  no  power  to  settle  the  amount  of  the 

M'Gabey       salary ;  that  belonged  to  the  vestry.     But  he  further  in« 

Alston.       sists  that  it  has  been  adopted  and  allowed  by  the  vestry 

on  the  settlement  of  his  accounts.     It  appears,  however, 

that  at  the  time  when  these  accounts  were  produced,  this 

item  was  objected  to,  and  in  fact  it  never  was  allowed. 

But  even  if  it  had,  I  should  have  felt  much  doubt  whether 

such  an  officer  could   exonerate  himself  by  a  payment, 

which,  at  the   time  he  made  it,  he  knew  to  be  illegal. 

What  the  defendant  did  was  equivalent  to  payment  to  a 

third  person,  of  money  which  he  knew  that  person  was  not 

entitled  to  demand.     On  these  points,  therefore,  I  think 

there  should  be  no  rule. 


In  Michaelmas  Term,  cause  was  shewn  against  the 
rule  obtained  by  Plait :  but  it  appeared,  on  the  read- 
ing of  the  report,  that  there  was  other  evidence  given, 
besides  the  accounts  of  Alston,  to  shew  the  receipt 
of  the  money  by  him.  It  was  proved  by  M'Gahey, 
the  plaintiff,  that  on  a  day  stated  a  cheque  was  given  to 
the  defendant  Alston,  who  was  then  the  paying  clerk, 
for  280/.;  and  one  of  the  clerks  in  the  house  of  the 
bankers  with  whom  the  vestry  kept  cash,  proved  that  on 
the  same  day  a  cheque  to  that  amount  was  paid,  and  that 
their  custom  was  to  return  the  cheques,  when  paid,  to  the 
paying  clerk.  The  cancelled  cheques  were  kept  in  a 
room  in  the  workhouse,  used  by  the  paying  clerk  as  an 
office  for  that  purpose.  Another  witness  proved,  that 
after  Alston's  dismissal,  he  applied  to  the  succeeding 
paying  clerk  for  an  inspection  of  the  cheques  he  had  in 
his  office ;  the  paying  clerk  handed  him  several  bundles, 
and  the  witness  looked  through  them,  without  finding 
the  cheque  in  question,  but  looked  at  no  other.  The 
paying  clerk  was  not  called,  and  secondary  evidence  of 
the  cheque  was  admitted.  No  notice  to  produce  the 
cheque  had  been  given  to  the  defendant. 


MICHAELMAS  TERM,  7  WILL.  IV.  213 

Sir  jF.  PaUock,  {Peacock  with  him),  shewed  cause. —  Ereh.  of  Piea», 
The  point  on  which  the  rule  was  granted  does  not  arise,  ^  ' 

inasmuch  as  there  was,  independently  of  the  accounts,  M'Gahey 
distinct  and  substantive  evidence  of  the  payment,  clearly  Alston. 
sufficient  to  charge  the  surety,  provided  there  was  suffi- 
cient proof  of  search  for  the  cheque  to  let  in  second- 
ary evidence  of  its  contents.  No  notice  to  produce 
it  was  necessary,  because,  after  it  was  returned  from  the 
bankers,  it  never  was  in  the  personal  possession  of  the 
defendant,  but  only  deposited  in  his  office  with  the  other 
parish  papers.  It  is  a  question  of  law  for  the  Court  what 
eonstitates  reasonable  evidence  of  search. — He  referred  to 
Bishop  of  Meaih  v.  Marquis  of  Winchester  (a).  [The 
Court  here  (6)  called  on  Plait  to  shew  tiiat  there  was  not 
reasonable  evidence  to  satisfy  the  mind  of  the  Judge  that 
the  cheque  was  lost;  and  Aldersonf  B.,  referred  to  Rex  v. 
Stourbridge  (c).] 

Plait t  in  support  of  the  rule. — In  that  case,  the  parish 

chest,  which  had  been  searched,  was  the  proper  place  of 

deposit  for  the  missing  instrument ;  and  it  could  not  be 

produced  in  Court.     But  here  the  paying  clerk  might.have 

l>een  called,  to  state  whether  there  were  or  were  not  other 

cheques  in  his  office,  besides  those  which  he  produced  to 

the  witness.     Suppose  it  were  a  deed  in  the  hands  of  an 

attorney, — could  it  be  said  this  was  sufficient  evidence  of  a 

search  for  it?     [^Alderson,  B.  referred  to  the  judgment  in 

(hdly  V.  Bishop  of  Exeter  (cQ.]    Tliere  it  appeared'  that 

tbe  party  searched  all  the  deeds  in  the  office ;  but  here  he 

(a)  3  Bing.  N.  C.  196.  George,  8  fi.  &  Cr.  560 ;  but  as 

(i)  The  learned  counsel  had  the  Court  gave  no  opinion  on  this 

vgued  also  that,  tuider  the  cir-  point,  that  part  of  the  argument 

<!<u&staDce8  of  the  case,  the  ac-  is  omitted. 

^nts  rendered  by  the  principal  (c)  8  B.  &  Cr.  96 ;  2  Muu.  & 

*^  CTidence  against  the  security,  R.  43. 

^<1  referred  to  the  judgment  of  {d)  4  Bing.  298. 

^rd   TenUrdtn   in    Whitnash  v. 
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SxdL  rf  Pleat,  merely  looks  through  those  which  the  officer  produces. 
^  '  ^     [_Alderson,  B. — In   ordinary  cases,  you   do  not  make  a 
M'Gahey      search  as  for  stolen  goods,  but  assume,  until  the  contrary 
Alston.      appears,  that  the  attorney  or  officer  produces  all  the  do- 
cuments referring  to  the  subject.] 

Parke,  B. — If  there  was  sufficient  evidence  to  charge 
Alston  with  the  receipt  of  the  230L,  it  was  for  him  to  dis- 
charge himself.  A  piece  of  paper  is  given  to  him,  taken  to 
the  bankers,  returned,  and  deposited  in  the  proper  place 
of  deposit  for  parish  documents.  If  there  was  a  reason- 
able search  there,  where  the  cheque  might  be  expected  to 
be  found,  secondary  evidence  of  its  contents  was  admis- 
sible. 1  think  there  was  such  reasonable  search,  and  that 
the  evidence  therefore  was  admissible;  and  beii%  ad- 
mitted, it  clearly  proved  the  receipt  of  the  230/.  On  the 
other  point  I  give  no  opinion :  the  only  difference  between 
this  case  and  the  others  which  have  been  decided  on  the 
question  as  to  the  accounts  of  the  principal  being  evidence 
against  the  surety,  is,  that  here  it  was  a  contemporaneous 
entry;  whether  that  makes  any  difference,  I  will  not  say. 

Alderson,  B. — ^I'he  Court  must  be  reasonably  satisfied 
that  due  diligence  has  been  used :  it  is  not  necessary  to 
negative  every  possibility — it  is  enough  to  negative  every 
reasonable  probability — of  anything  being  kept  back. 
The  evidence  must  be  according  to  the  circumstances  of 
the  case ;  here  I  am  satisfied  there  was  reasonable  evi- 
dence to  let  in  the  secondary  proof. 

GuRNEY,  B.  concurred. 

Rule  discharged. 
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Etch,  of  Pkas, 
1836. 

Thomas,  Executor,  v.  The  Honourable Edwards  (a). 

X  HIS  was  an  action  of  assumpsity  brought  by  the  plain-  in  an  acdon  by 
tiff*,  as  the  executor  oFone  Mary  Thomas,  deceased,  an  inn-  against  one  of 
keeper  at  Haverfordwest,  for  refreshments  supplied  by  her  of  a  amSdatc 
to  voters  during  the  contested  election  for  the  county  of  *^  *  conteiicd 

,  election,  for 

Pembroke  in  the  year  1831.  At  the  trial  before  Paiieson,  refrethmentf 
J.,  at  the  Pembrokeshire  Summer  Assizes,  1835,  it  ap-  Jo?e^rs*which 
peared  that  the  defendant  had  acted  as  chairman  of  the  ^V* '"  ^f^    . 

*^  ^  ordered  through 

committee  of  Mr.  Greville,  one  of  the  candidates  at  the  a  third  party, 

M        HrlA 

election  in  question,  and  it  was  proved  that,  on  the  day  that  the  piilin- 
previous  to  the  nomination  day,  a  person  named  Miller  had  Jjfo7der*ur"*'' 
offered  his  services  to  the  committee,  to  be  applied  in  any  cover  in  the 

,  «i  *.i/.i  .rvti»i     actionf  to  prove 

way  they  thought  most  useful  for  the  cause.     On  the  fol-  that  M.  was 
lowing  morning  Miller  attended  a  meeting  of  the  partisans  Jhe^dcfendant 
of  Mr.  Greville,  at  the  house  of  a  Mr.  Harvey,  the  agent  ***y»*»  *»'  *>y  ^>>« 

/  ^ »  ©  defendant  and 

of  Lord  Kensington,  the   father  of  the  defendant.     On  others,  to  give 
that  occasion.  Miller  was  informed  that  his  services  were  that  the  defen- 
to  be  used  in  the  regulation  of  public  houses  to  be  opened  pfoy'in^M  T" 
for  the  voters  of  their  party,  and  a  list  was  given  him  of  "*>^  acting  as 
the  names  of  the  different  public  houses,  and  directions  otiier  person; 
as  to  the  terms  on  which  the  refreshments  were  to  be  sup-  %^  rpHncipai 
plied ;  and  pursuant  to  these  instructions,  Miller  opened  ^"*!?'*J  ''*'**  '*** 
the  public  houses,  including  the  testatrix's,  and  arranged  with  the  defen- 
a*to  the  items.     Miller  said  he  could  not  swear  that  the  and  that  it  *" 
defendant  was  one  of  the  gentlemen  from  whom  he  re-  IT-^***  ""^^f  "° 

°  difference  that 

ceived  these  instructions,  or  that  the  defendant  was  pre-  '^^  plaintiff;  at 
sent  when  they  were  given,  but  after  they  had  been  given,  sidered  if.  as 
<>n  the  same  morning,  he  saw  the  defendant,  who  said  to  contract  oV** 
him,  "  Miller,  if  you  have  any  difficulty  come  to  me."    At  ^ha»f  of  ihe 

.     -      -    -  -  candidate,  if 

a  subsequent  penod  of  the  election,  a  difficulty  arose  as  in  fact  he  was 
to  tickets  which  had  been  evaded,  of  which  Miller  told  Hied? 

lo)  This  case  was  decided  in      advertcutly  omitted  in  its  proper 
Hilary  Term,  1836,  but  was  in-      place. 
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Exch.  pf  Pleat,  the  defendant,  who  said,  "  Well,  we  must  stand  shot  for 
1836 
s-^^^J,.^     the  day/'    It  was  proved  by  Mr.  Harvey,  who  acted  as 

Thomas  clerk  to  the  Committee,  that,  whenever  matters  of  finance 
Edwards,  were  discussed  in  the  committee,  Mr.  Greville  was  re- 
quested to  withdraw.  The  learned  Judge  told  the  jury 
that,  even  if  they  thought  that  the  defendant  was  one 
of  those  who  authorized  Miller  to  open  the  houses,  yet 
it  did  not  seem  to  him  that  he  would  be  personally  liable, 
unless  they  were  satisfied  that  the  defendant  meant  to 
pledge  his  personal  responsibility.  The  jury  having, 
under  this  direction,  found  a  verdict  for  the  defendant, 
E.  V.  WiUiamSi  in  Michaelmas  Term  following,  obtained 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  this  amounted  to  a  misdirection  on 
the  part  of  the  learned  Judge. 

Against  this  rule  Chilton  shewed  cause,  and  E,  V. 
Williams  and  James  were  heard  in  support  of  the  rule. 
U'he  Court  took  time  to  consider,  in  order  that  they  might 
have  an  opportunity  of  consulting  the  learned  Judge  as 
to  the  mode  in  which  he  had  left  the  question  to  the  jury, 
of  which  there  appeared  to  be  some  doubt.  The  judgment 
of  the  Court  was  afterwards  delivered  by — 

Parke,  B.  (After  staling  the  nature  of  the  action,  and 
the  facts,  his  Lordship  proceeded) :  — We  have  spoken  to 
the  learned  Judge  who  tried  the  cause,  but  he  has  no 
distinct  recollection  as  to  tlie  way  in  which  he  left  the 
question  to  the  jury.  Under  these  circumstances,  the 
Court  think  it  better  that  the  case  should  go  down  again 
to  a  new  trial;  and  to  prevent  any  misapprehension,  they 
have  put  into  writing  the  questions  which  they  think  ought 
to  be  submitted  to  the  jury.  The  plaintiff  must  prove 
that  there  was  an  express  contract,  or  a  contract  implied, 
between  the  defendant  and  his  testatrix,  to  pay  for  the 
meat  and  drink  supplied  by  tier  to  the  voters.     The  bur- 
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then  of  proof  is  on  the  plaintiff.     The  first  question  will  E'<^*-  rf  PUat, 
be,  whether  any  contract  at  all  was  entered  into  by  any 
one  with  the  plaintiff's  testatrix?     If  she  supplied  the 
meat  and  drink  to  the  voters,  on  a  mere  speculation  that 
the  candidate,  or  some  other  person  interested  in   the 
election,  would,  as  a  matter  of  honour,  pay  for  them,  no 
contract  was  thereby  created  with  any  one;  but  if  she 
supplied  them  by  the  order  of  another,  looking  to  be  paid 
for  them  as  a  matter  of  right,  a  contract  would  be  implied. 
On  the  supposition  that  a  contract  was  entered  into,  the 
next  question  is,  with  whom  was  that  contract  made?    The 
Toters  were  certainly  not  contracting  parties.    Miller,  the 
person  who  gave  the  order,  was,  prima  facie,  the  contract- 
ing party  with  the  plaintiff's  testatrix ;  but  if  the  plaintiff 
shews  that  Miller  was  acting  as  the  agent  of  another  in 
giving  that  order,  the  principal  is  the  person  ordering,  in 
point  of  law,  and  therefore  the  contracting  party.     If, 
then,  it  is  proved  that  Miller  was  employed  by  the  de- 
fendant alone,  or  by  the  defendant  and  others,  to  give  the 
order,  and  that  the  defendant  himself  was  not  acting,  in 
so  employing  Miller,  as  agent  for  any  one  else,  then  the 
defendant  is  the  principal,  and  is  liable ;  whether  he  in- 
tended or  not  to  pledge  his  personal  responsibility,  he  is 
responsible,  if  he  be  a  principal,  and  he  is  so,  unless  he 
himself  be  agent  for  another.     The  same  consequence 
^l  follow,  if  Miller  was    not  a  mere  agent,  but  acted 
jointly  with  the  defendant,  or  the  defendant  and  others, 
in  giving  the  order.     If  it  should  appear  that  the  testatrix 
considered  Miller  as  acting  on  behalf  of  the  candidate, 
uid  trusted  him  by  supplying  goods  to  the  voters,  on  the 
supposition  that  he  was  authorized  to  contract  on  his  be- 
half, it  would  make  no  difference,  although  the  contract 
^ith  the  candidate  would  have  been  illegal :   for,  on  proof 
^y  the  plaintiff  that  Miller  was  not  so  authorized,  the 
plaintiff  would  establish   that  the  contract  was  not  with 
^he  candidate,  though   the  testatrix  supposed  it  to  be; 


I 
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Exeh,  of  Pleat,  and  tbcre  would,  therefore,  be  no  illegality  in  the  con- 
^  tract  actually  made  ;  and  no  policy  of  the  law  would  pre- 

THOMA8  vent  an  action  being  brought  upon  it.  If,  indeed,  the 
Edwards,  meat  and  drink  were  supplied  by  the  testatrix,  with  a 
mew  to  induce  the  electors  to  vote  for  a  particular  candi- 
date, the  contract  actually  made  would  be  illegal ;  but  of 
this  there  was  no  sufficient  evidence  in  this  case ;  and  if 
there  had  been,  such  a  defence  would  not  have  been  ad- 
missible under  the  plea  of  non  assumpsit,  since  the  new 
rules.  In  addition  to  the  cases  of  Piel  v.  Hodgson^  and 
Railton  v.  Hodgson  (a),  cited  on  the  argument,  as  to  the 
liability  of  one  who  was  the  real  principal,  though  he  was 
believed  to  be  agent  for  another,  I  may  mention  a  dictum 
of  Lord  HoUi  (Holt,  309),  who  says,  if  *'  A.  employs  B.  to 
work  for  C,  without  warrant  from  C,  A.  is  liable  to  pay 
for  it." 

Rule  absolute. 
(a\  Stated  in  the  argument  in  Faterson  v.  Gandasequi,  15  East,  67- 
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RULE  OF  COURT, 
EXCHEQUER  OF  PLEAS,  Hilary  Tirm,  7  Will.  IV. 


*'  It  is  ordered,  that  from  and  after  the  last  day  of  the  Exch,  of  PUat, 

1837 
present  Term,  no  rule  shall  be  drawn  up  for  setting  aside  _ 

an  attachment,  regularly  obtained  against  a  sheriff  for  not 

bringing  in  the  body,  or  for  staying  proceedings  regularly 

commenced  on  the  assignment  of  any  bail-bond,  unless  the 

application  for  such  rule  shall,  if  made  on  the  part  of  the 

original  defendant,  be  grounded  on  an  affidavit  of  merits ; 

or  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer 

of  the  sheriff,  be  grounded  upon  an  affidavit  shewing  that 

such  application  is  really  and  truly  made  on  the  part  of 

tbe  sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may 

be,  at  his  or  their  own  expense,  and  for  his  and  their  own 

indemnity  only,  and  without  collusion  with  the  original 

defendant  (a) 

"  Abinger.  "  E.  H.  Alderson. 

"  J,  Parke.  "  J.  Gurney." 

"  W.  BoLLAND. 

(a)  This  rule  assimilates  the      chequer  in  this  respect  to  that  of 
prwrtict  of  the  Court    of   Ex-      the  Court  of  King's  Bench:  sec 
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Erch.  of  Pleatt 
1837. 

^-^v — '  Williams  v.  Evans. 

The  Court  re-  X  EilS  was  an  action  for  work  and  labour,  and  wages  due 
a  rule  for  a  new  to  the  plaintiff  as  a  boatman,  tried  before  the  under-sheriff 
ISforlTthe^^sfie-    ®^  Carnarvonshire,  when  the  plaintiff  had  a  verdict  for 

riff,  where  the      4/.  7^.  get 
damages  were 
under  5/.,  al- 

denceappeared  Jervts  now  movcd  for  a  new  trial,  on  affidavits  stating 
wa**!>M ^ot^ *^  ^^^^  ^^^  plaintiff  was  one  of  a  boat's  crew  of  seven  men 
several  actions     hired  bv  the  defendant,  who  was  the  owner  of  a  steamer 

brought  by  dif- 
ferent plaintiffs    plying  from  Carnarvon  to  Liverpool,   at  wages  of  4/.  a 

defendant*for"*  wcck  for  the  wholc  seven,  which  they  apportioned  among 
aliquot  parts       themselves  by  the  payment  of  11*.  6rf.  a  week  each  to  six 

of  a  sum  of  ^  i    j 

money  exceed-    of  them,  and  1 1*.  a  week  to  the  seventh,  each  receiving 

ing  5/.,  which  _  ,  i/»ri  1111 

ought  to  have  the  latter  sum  in  turn ;  that  five  of  the  seven  had  brought 
in  one  joint^*^  actiops  against  the  defendant  for  their  wages,  one  of  which 
action  by  all       j^^  J  jjg^p  ix\ed  before  the  present,  and  a  verdict  found  for 

those  plaintiffs,  *  .  "^ 

b«ng  due  under  the  defendant ;  the  four  other  plaintiffs  having,  on  their 
tract  by  the  cross-examination  as  witnesses  for  that  plaintiff^  admitted 
Ai^tjL*  ""'^    ^^**  ^^  ^*®  ^^  employment  of  the  whole  crew  jointly.     He 

submitted,  that  as  the  other  actions  pending  were  in  fact 
identical  with  this,  it  should  be  considered  in  the  light  of 
a  single  action  for  the  wages  of  all  the  parties,  and  there- 
fore the  rule  which  the  Court  had  laid  down,  not  to  grant 
a  new  trial  before  the  sheriff  where  the  verdict  was  under 
6/.,  ought  not  to  conclude  this  defendant. 

But,  per  Curiam. — The  rule  is  inflexible :  in  the  other 
actions  you  may  take  out  a  summons  before  a  Judge  to  re- 
scind the  order  to  try  before  the  sheriff. 

Rule  refused, 

R.  (K.  B.),  M.  59  G.  3;  2  B.  &  Court:  see  Boume  v.  Walker,2C. 

Aid.  240.    There  had  been  con-  &  M.  338;  R.  v.  Shtrif  of  Surrey, 

tradictory  decisions,  rendering  it  I  C.  M.  &  H.  581  ;  Call  v.  Tktl- 

doubtful  whether  that  rule  was  loell,  ib.  780. 
adopted  into  the  practice  of  this 
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Bxch,  of  Pleas  f 
1837. 

Edwards  <?.  Baoster.  ^ 

X  HIS  was  an  action  for  work  and  labour,  in  cleaning  Awumpsit  for 
out  the  cesspools  of  certain  houses  belonging  to  the  de-  u„der  the  foi- 
fendanty  pursuant  to  the  following  agreement : —  m^la^-^Un 

"  Mrs.  Edwards  agrees  with  Mr.  Bagster  to  cleanse  the  Mr.  B.  to 
cesspools  belonging  to  the  thirteen  houses  in  Shap-street,  cottpooUto 
well   and  thoroughly ,  in  a  complete  manner,  for  8L  2s.  the'Shoutes 
Mrs.  E.  to  repair  any  damage  that  may  be  done  by  those  for  8^  2«.; 
she  employs,  and  Mr.  Hughes's  retU-balance  to  be  deducted  iahnet  to  6e 
jrom  the  said  sum.  *^'*f^"^, 

''  the  Moid  tuwt,* 

"  4th  October,  1836.  Ann  Edwards."       h.  was  a  weekly 

tenant  to  the  de- 
rr»i_      jirj  ii«/»  •  II        fondant  of  one 

The  defendant  pleaded,  firsts  non  assumpsit;  secondly,  of  the  houtea. 
a  tender  of  5/.  4*.,  on  which  issues  were  joined.  At  the  trial  was  tlgned^in"^ 
before  Arabin,  Sent.,  at  the  SheriflTs  Court,  in  London,  it  *^*  "»]**?«  °^ 

•'    '  ^  '  '        one  of  the 

appeared  that  the  Mr.  Hughes  mentioned  in  the  agreement  weeks  of  his 
was  the  plaintiff's  son-in-law,  and  was  a  tenant  to  the  defend-  that  time  2L 
tnt  of  one  of  the  thirteen  houses,  at  the  rent  of  6*.  per  J^,"  JoTr^t" 
week.    The  agreement  was  signed  in  the  middle  of  one  of  ^"'  *****"  ***« 

If-,.  1         I  •  I  yfofV.  was  com- 

the  weeks  of  his  tenancy,  and  at  that  time  the  amount  due  plcted,  another 
from  him  for  rent  was  2/. ;  but  when  the  work  was  com-  be«)me'due.  * 
pleted,  another  week's  rent  had  become  due.     It  appeared  T**^  ^."??^*  *^ 

^  *■  ^  the  trial,  having 

ako  tliat  the  plaintiff  cleansed  out  twelve   only   of  the  expressed  an 
thirteen  cesspools.     It  was  objected  for  the   defendant,  the"re»/-6a!{anre 
first,  that  Hughes's  "  rent -balance"  ought  to  be  calculated  "»«*"^|*>e 

'  ®  ^  amount  due 

as  it  stood  at  the  time  when  the  work  was  done,  and  the  ^^en  the 

money  became  payable,  in  which  case  enough  had  been  signed,  and 

tendered  to  cover  the  rest  of  the  demand ;  and  secondly,  having t^n 

that  the  plaintiff  was  not  entitled  to  recover  any  thing  until  ^"""**  accord- 

,  ,  ingly,  the 

tne  whole   work  was  done  pursuant  to  the   agreement.  Court  refused 
The  learned  Serjeant  overruled  the  latter  objection ;  and  *  "*^  "*  * 
^th  regard  to  the  former,  he  was  of  opinion  that,  on  the 
proper  construction  of  the  agreement,  the  rent-balance 
^as  to  be  taken  to  be  the  balance  due  when  the  agreement 
VOL.  II.  Q  M.  w. 
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^^\^i't^*^*  was  signed  ;  and  under  his  direction  a  verdict  was  found 

^  '   ^     for  the  plaintiff  for  iis.  on  the  first  issue,  and  for  the  de- 

Edwards      fendant  (the  tender  having  been  proved)  on  the  second, 

Baoitkr.      leave  being  reserved  to  the  defendant  to  move  to  enter  a 

verdict  for  him  on  the  first  issue  also. 

AcUlisan  now  moved  to  enter  a  verdict  accordingly » or 
for  a  new  triaL  It  did  not  appear  that  any  balance  was 
struck  in  respect  of  the  rent  when  the  agreement  was 
signed,  so  as  that  the  term  "  rent-balance*'  could  be  ap- 
plied to  that  time.  The  ambiguity  on  the  face  of  the 
agreement  must  be  taken  most  strongly  against  the  party 
signing  it.  It  must  have  been  known  to  both  parties  that 
the  rent  was  payable  weekly,  and  that  the  week  was  then 
running.  [ParkCf  B. — If,  from  the  nature  of  the  work,  it 
must  have  been  contemplated  that  it  would  be  done  wiikim 
the  week,  the  parties  must  have  meant  the  existing  rent- 
balance.]  Secondly,  the  plaintiff  was  not  entitled  to 
recover  any  thing  until  the  whole  work  was  done  according 
to  the  contract,  this  being  an  agreement  for  an  entire  sua 
for  the  whole  thirteen  houses;  Sinclair  y.  Bowles  (a}; 
unless  the  objection  be  held  to  be  removed  by  the  tender^ 

Parke,  B. — There  is  certainly  considerable  difficulty 
in  understanding  the  meaning  of  this  agreement ;  but,  on 
the  whole,  I  think  the  learned  Judge  was  right,  on  the 
ground  of  the  use  of  the  term  balance,  which  rather  means 
to  refer  to  the  existing  state  of  things  at  the  time  of  the 
agreement.  There  is  undoubtedly  considerable  obscoritf 
about  it ;  therefore  I  think  you  are  not  entitled  to  a  rule. 
As  to  the  other  objection,  it  is  removed  by  the  plea  of 
tender. 

Rule  refused. 

(a)  9  B.  &  Cr.  92 ;  4  Man.  8c  Ry.  1. 
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EmcH.  •/  Pleas, 
1837. 

Poole  r.  Tumbridqe.  "^      ^     ^ 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  A  plea,  by  th« 
bill  of  exchange  for  16/.  Os.  it^d.    Plea — that  after  the  buiofezdunge, 
making  of  the  promise  in  the  declaration  mentioned,  and  j^^^^^^^^ 
after  tie  biU  of  exchange  became  due  and  payable,  and  ^^^  ^^^r*  ^« 

,  ,  commencement 

before  the  commencement  of  the  suit,  to  wU,  on  &C,  the  of  the  suit,  h« 
defendant  was  ready  and  willing,  and  then  tendered  and  puinuffthe 
offered  to  pay  to  the  plaintiff  the  sum  of  16/.  Os.  6d.,  being  ^("""^^^i^i^^* 
the  amount  of  the  said  bill,  together  with  interest  for  the  t«reit  from  the 
aune  from  the  day  when  the  said  bill  became  due  to  the  due,  and  that 
day  of  the  tender  of  the  said  sum,  to  receive  which  of  the  a^*?, "imi^'' 
defendant  the  plaintiff  then  wholly  refused;  and  the  de«  »^^*^Jf*^ 
feodaot  further  saith,  that  he  hath  always,  according  to  been  ready  to 
his  said  promise,  from  the  time  when  the  said  bill  of  ex-  theamouirtT 
change  became  due  and  payable,  been  ready  and  willing,  ]JJJr^^d^* 
and  still  is  ready  and  willing,  to  pay  to  the  plaintiff  the  ^^^  >^  <"^ 
inonnt  of  the  said  bill  of  exchange,  with  interest  afore-  rer. 
hmI;  and  the  defendant  now  brings  into  Court  the  sum  of 
16/.  Of.  6dL  ready  to  be  paid  to  the  plaintiff  if  he  will 
accept  the  same.    Demurrer,  assigning  for  cause  that  a 
tender  after  the  day  of  payment  cannot  be  pleaded  to  an 
action  against  the  acceptor  of  a  bill  of  exchange. 

Humfrcfff  in  support  of  the  demurrer. — Hume  v. 
Pepbe  (a)  is  a  decinve  authority  that  this  plea  is  bad. 
Indeed,  the  plea  in  that  case  had  an  averment  which  is 
omitted  here,  namely,  that  the  sum  tendered  was  the  whole 
money  then  due  to  the  plaintiff  in  r«spect  of  the  bill. 

The  Court  then  called  on 

A.  V.  Richards  to  support  the  plea. — It  must  be  pro- 
ductive of  great  inconvenience  and  hardship  if  the  holder 

(a)  8  East,  167- 
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^'^*-  of  Pleas,  is  held  entitled  to  recover  against  the  acceptor,  notwith- 
v^..^^.^.^  standing  a  tender  of  the  amount  of  the  bill  and  interest 
Pools  after  the  day  of  payment.  The  holder  may  proceed 
TuMBRiDOE.  against  the  acceptor  without  any  application  to  him  for 
payment ;  the  acceptor  may  not  know  where  to  find  the 
holder  when  the  bill  falls  due,  and  if  he  cannot  relieve 
himself  by  a  subsequent  tender,  he  is  placed  in  a  situation 
of  much  difficulty  and  hardship.  Hume  v.  Peploe  is  dis- 
tinguishable;  there  the  allegation  in  the  plea  was  only 
that  the  defendant  was  always  ready  to  p&y/rom  the  time 
of  the  tender,  not  as,  in  this  case,  from  the  time  when  the 
bill  became  payable  :  there  was  therefore  no  allegation  of 
touts  temps  prist,  which  was  expressly  decided  to  be 
necessary  in  a  plea  of  tender  in  Giles  v.  Hartis  (a),  and 
the  decision  proceeded  on  that  ground.  In  Johnson  ▼• 
Clay  {b)y  in  covenant  for  rent,  a  tender  of  the  rent  after 
it  became  due,  and  pending  a  previous  action  of  debt  for 
the  same  rent,  was  held  good.  There  is  in  such  case  the 
same  strict  liability  to  pay  on  a  particular  day  as  in  this. 
In  that  case  Burroughs  J.,  says,  that  a  tender  always  admits 
the  cause  of  action,  and  only  goes  in  bar  of  damages. 

Humfrey,  in  reply. — Johnson  v.  Clay  is  not  law,  if  the 
report  be  correct  in  stating  that  the  Court  laid  it  down 
that  a  tender  admits  a  breach  of  the  contract.  On  the 
contrary,  it  is  a  denial  of  any  cause  of  action,  on  the  ground 
that  the  defendant,  so  far  as  he  could,  has  performed  the 
contract. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  plea  is 
bad.  If  the  question  be  merely  whether  the  acceptor  can 
plead  a  tender  after  the  day  of  payment,  it  is  bad  on  the 
authority  of  Hume  v.  Peploe.  I  will  not  say  that  if  this 
case  arose — that  the  acceptor  went  on  the  day  the  bill 

{a)  I  Lord  Raym.  254.  (6)  7  Taunt.  486. 
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became  due  to  the  house  of  the  holder,  fur  the  purpose  of  ^ch,  of  pieat, 

paying  it,  and  could  not  find  him«  but  on  a  subsequent  ^  '  ^ 

day,  when  he  found  him,  tendered  him  the  money — I  am        Poole 

not  prepared  to  say  that  in  such  a  case  the  rules  of  law    tombkidob. 

ought  to  be  pressed  so  far  as  to  render  the  party  liable  to 

an  action  the  next  day  after  the  bill  becomes  due,  and  not 

to  allow  him  to  plead  that  tender,  by  which  means  the 

proceedings  of  a  court  of  law  are  made  nothing  else  but 

machinery  to  increase  costs.     But  it  is  consistent  with  the 

present  plea  that  the  defendant  knew   where  the  holder 

fired,  but  did  not  take  the  pains  to  tender  him  the  money 

OD  the  day  it  became  payable.     If  he  knows  where  the 

holder  is  to  be  found,  he  clearly  ought  to  go  and  pay  the 

debt.     Even,  therefore,  if  Hume  ▼.  Peploe  did  not  apply, 

the  plea  does  not  disclose  a  sufficient  defence. 

Parke,  B. — I  am  of  the  same  opinion,  and  have  no 
doubt  this  plea  is  bad.     The  declaration  states  the  con- 
tract of  the  defendant  to  be,  to  pay  the  amount  of  the  bill 
OQ  the  day  it  became  due,  and  that  promise  is  admitted  by 
the  plea.     It  is  clearly  settled  that  an  indorsee  has  a  right 
of  action  against  the  acceptor  by  the  act  of  indorsement, 
without  giving  him  any  notice;  when  a  party  accepts  a  ne- 
gotiable bill,  he  binds  himself  to  pay  the  amount,  without 
notice,  to  whomsoever  may  happen  to  be  the  holder,  and 
on  the  precise  day  when  it  becomes  due;  if  he  places 
himself  in  a  situation  of  hardship  from  the  difficulty  of 
finding  out  the  holder,  it  is  his  own  fault.     It  is  also  clearly 
settled,  that  the  meaning  of  a  plea  of  tender  is,  that  the 
defendant  was  always  ready   to  perform  his  engagement 
Wording  to  the  nature  of  it,  and  did  perform  it  so  far  as 
lie  was  able,  the  other  party  refusing  to  receive  the  money. 
Hume  V.  Peploe  is  a  decisive  authority  that  the  plea  must 
^tate,  not  only  that  the  defendant  was  ready  to  pay  on  the 
%  of  payment,  but  that  he  tendered  on  that  day.     This 
plea  does  not  so  state,  and  ia  thertfore  bad.     As  to  the 
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EmcH.  ^  Kfgf,  case  of  Johnson  y.  CZajr,  there  must  be  some  inaccuracy 

in  the  report,  or  on  the  part  of  the  learned  Judges,  in 
their  description  of  the  plea  of  tender.  Nothing  can  dis- 
charge a  covenant  to  pay  on  a  certain  day  but  actual  pay- 
ment or  tender  on  that  day,  although,  if  the  party  after- 
wards chooses  to  receive  the  money,  that  may  be  pleaded 
by  way  of  accord  and  satisfaction.  The  Court  seem  also 
to  have  considered  a  subsequent  demand  and  refusal 
necessary  to  defeat  a  tender,  whereas  a  demand  and  refusal 
before  or  after  the  tender  equally  render  it  bad,  on  the 
principle  that  they  shew  that  the  party  was  not  always 
ready  to  pay. 


BoLLANDi  B.,  concurred. 


Judgment  for  the  plaintiff. 


The  priYilege 
of  an  attorney 
defendant  to  be 
faed  in  hii  own 
Court,  is  not 
taken  away  by 
the  Uniformity 
ofProceae  Act, 
8  WUl.  4,  c.  39. 


Lewis  v.  Kerr. 

xIlSSUM PSIT  by  indorsee  against  drawer  of  a  bill  of 
exchange.  Plea — that  before  and  at  the  commencement 
of  the  suit,  the  defendant  was,  and  hath  hitherto  been, 
and  still  is,  one  of  the  attorneys  of  the  Court  of  our  Lord 
the  King,  before  the  King  himself,  and  during  all  the  time 
aforesaid,  hath  prosecuted  and  defended,  and  still  doth 
prosecute  and  defend,  divers  suits  and  pleas  in  the  said 
Court,  for  divers  subjects  of  our  said  Lord  the  King,  as 
their  attorney :  and  that  he,  and  all  the  other  attorneys  of 
the  said  Court,  ought,  by  ancient  and  laudable  custom  of 
such  Court,  from  time  immemorial  used  and  approved  of 
according  to  the  laws  and  customs  of  this  realm,  and  the 
liberties  and  privileges  of  the  said  Court,  to  be  free  and 
exempt  from  being  compelled  against  their  will,  and  have 
not  at  any  time  been  used  or  accustomed  to  be  compelled 
to  answer  any  plea  or  plaint  in  any  actions  personal,  (pleas 
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of  freehold,  felony,  and  appeal  only  excepted),  before  ^'^'.^f^^* 
any  justice  or  minister  of  our  Lord  the  King,  or  any  Judge  ^ 

whateoever,  except  before  the  Justices  of  our  said  Lord  the  Lewis 
King,  before  the  King  himself:  and  that  he  is  not,  nor  ever  Kirr. 
was  sn  attorney,  minister,  or  officer  of  the  said  Court  here. 
Verification. — Demurrer  and  joinder : — the  ground  of  de- 
murrer stated  in  the  margin  being,  that,  though  the  de- 
fendant be  an  attorney  of  the  Court  of  King's  Bench,  yet 
he  is  liable  to  be  sued  by  writ  of  summons  in  the  Court  of 
Exchequer,  of  which  he  is  not  an  attorney  or  officer. 

Plaii,  in  support  of  the  demurrer. — This  plea  differs 

from  the  old  form  of  pleading  an  attorney's  privilege,  in 

not  stating  that  the  custom  is  to  be  sued  in  his  own  Court 

iy   bill  exhibited.     And  the  proceeding  by  bill   being 

abdisbed  by  the  Uniformity  of  Process  Act,  9  WiH.  4, 

€•  39,  the  custom  is  also  at  an  end,  and  the  privilege  is 

gone  with  it.    The  custom  was  to  be  sued  in  the  attorney's 

own  Court  by  a  particular  process ;  and  the  rule  being 

that  when  a  custom  is  pleaded,  the  whole  of  it  must  be 

taken  together,  and  an  essential  part  of  this  being  abrogated, 

the  whole  privilege  has  consequently  ceased.    The  object 

of  the  statute  was  to  place  attorneys  defendants  on  the 

same  footing  with  the  rest  of  the  king's  subjects.    Wright  v. 

Skinner  (a). 

BatstoWf  contra,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — I  think  there  is  nothing  in  the 
argument.  Suppose  the  plea  had  set  forth  the  ancient 
and  laudable  custom  of  being  sued  by  bill,  and  stated  that 
by  the  act  of  parliament  the  writ  of  summons  was  sub- 
stituted for  the  proceeding  by  bill ;  the  case  would  then 
have  admitted  of  no  doubt  whatever.    It  was  not  the  inten- 

(tf)  I  M.  &  W.  144. 
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Ejcch,  of  Pleat,  tion  of  the  act  of  parliament  to  repeal,  by  a  sidewind,  any 

ancient  privilege;  for  instance,  it  does  not  take  away  the 
privilege  of  Parliament :  it  would  be  very  extraordinary  if 
it  did,  without  express  words.  The  object  was  only  to 
give,  in  lieu  of  the  ancient  process,  a  new  mode  of  pro- 
ceeding by  summons. 

Parke,  B. — I  entirely  concur.  The  effect  of  the  act 
was  merely  to  substitute  the  writ  of  summons  for  the  bill, 
leaving  the  privilege  of  an  attorney  exactly  the  same  as 
before. 

The  other  Barons  concurred. 

Judgment  for  the  defendant  (a). 

(a)  See  Di/er  v.  Levy,  4  Dowl.  P.  C.  630;  Damdsonv,  CkUman^  1  Bing. 
N.  C.  297;  1  Scott,  117. 


By  Uie  5  &  6 
Will.  4,  c.  50, 
the  13  Geo.  8, 
c.  78,  which 
gave  treble 
costs  to  parties 
sued  for  any- 
thing done  in 
pursuance  of 
the  act,  on  a 
■onsuit,  was 
repealed,  the 
new  act  giving, 
in  such  case, 
costs  only  as 
between  attor- 
ney and  client 
A  plaintiff,  who 
sued  parish 
officers  for  an 
act  done  under 
the  13  Geo.  3, 
c.  78,  became 
nonsuit  at  a 
trial  which  took 
signed  till  after : 


Charrington  v.  Meatheringam  and  Another. 

XN  this  case,  [reported  ante,  p.  142],  it  having  been 
discovered,  after  the  former  rule  was  made  absolute, 
that  the  5  &  6  A^'ill.  4^  c.  50,  which  repealed  the  13 
Geo.  ^3  c.  78,  did  not  come  into  operation  until  some 
days  after  the  trial  of  the  cause,  viz.  on  the  ^th  of  March, 
1836,  N.  Clarke  obtained  a  rule  nisi  to  rescind  the  former 
rule,  iiud  to  review  the  taxation,  on  the  ground  that  the 
right  to  treble  costs  became  vested  by  the  nonsuit, 
although  the  judgment  was  not  signed  until  after  the 
repeal  of  the  act  by  which  they  were  given. 

MiUer  and  Hurhtone  shewed  cause. — The  question  turns 
on  the  constifuction  to  be  put  upon  the  terms  of  the  13 


place  before  the  5  &  6  Will.  4,  c.  50,  came  into  operation,  but  judgment 
— Held,  that  the  defendants  were  not  entitled  to  treble  costs. 


not 
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Geo.  3,  c  78^  s.  81,  which  provides  that  actions  for  acts  Ejtch.  of  PUat, 
done  in  pursuance  of  the  act  shall  be  commenced  within  ^ 

three  calendar  months,  that  the  defendant  may  plead  the  Cbarbinoton 
general  issue,  and  give  that  act  and  the  special  matter  in  MfiATHKRiHo- 
evidence,  and  that  if  the  plaintiff  shall  become  nonsuit,         ^^^ 
the  defendant  "  shall  and  may  recover  treble  costs."    The 
costs  cannot  be  said  to  be  recovered  but  by  the  judgment. 
The  trial  at  nisi  prius  is  for  the  purpose  of  informing  the 
Court  in  banc  on  the  facts,  in  order  that  the  Court  may 
afterwards,  upon  the  postea,  give  judgment  on  those  facts 
according  to  the  existing  law.    Here  it  appears  on  the 
postea  that  the  plaintiff  did  not  appear  to  prosecute  his 
auit ;  on  that  entry  the  Court  would  have  to  give  such 
judgment  as  was  warranted  by  the  then  existing  law.  The 
jplaintiff's  default  is  a  mere  facit  which  being  recorded, 
and  returned  into  this  Courts  the  Court  gives  judgment  for 
mhe  defendant  to  recover  accordingly.     The  form  of  an 
^ntry  of  judgment  for  treble  costs  under  a  statute,  as  given 
ly  Mr.  Tidd  (a),  is,  "  Therefore,  according  to  the  form 
of  the  statute,  &c.,  it  is  further  considered  by  the  same 
Court  here  that  the  said  C.  D.  do  recover  against  the  said 

A.  B.  the  sum  of Ly  for  his  treble  costs  of  suit,"  &c. 

Suppose  the  plaintiff  had  died  after  verdict  and  before 

judgment ;  it  must  still  be  contended  on  the  other  side 

that  he  would  be  entitled  to  his  treble  costs.     Miller*s 

cate  (b)  is  strongly  in  point  to  shew  the  effect  of  a  repeal 

on  proceedings  begun  under  the  repealed  act.     There  it 

was  held  that  an  ah  insolvent  debtor,  who  had  signed  and 

<vorn  to  his  schedule  under  the  act  of  1  Geo.  3,  nothing 

J^maining  to  be  done  but  his  discharge,  could  not  be  dis- 

^^harged  after  the  repeal  of  that  act  by  the  statute  of  the 

^  Geo.  3.   That  case  meets  the  argument  that  the  defend- 

^^ts  acquired  their  right  to  the  treble  costs  by  the  non- 

(a)  Tidd'8  Forms^  391  (6th  ed.).  (b)  1  W.  Bl.  451. 
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Stth.  9f  i*2Mt»  suit.    In  jS.  y.  Maekeime  (a),  it  was  held,  that  where  an  act 
1837.  ,  \  /9  7 

^  *  ^  of  parliamenti  from  its  passing,  repealed  a  former  act  which 
GiiAULiii«TON  ousted  clergy  from  a  certain  offence,  and  imposed  a  new 
MsATHKRiiro-   punishment  on  the  offence  firom  and  after  its  passing,  an 

offence  committed  before  the  passing  of  the  new  act,  but 
not  tried  till  after,  could  not  be  dealt  with  under  either  of 
the  statutes.  If  the  doctrine  of  relation  were  applicable, 
it  would  hare  applied  to  the  several  cases  in  which  acts 
of  bankruptcy,  or  tradings,  anterior  to  the  time  when  the 
Bankrupt  Act,  6  Greo.  4,  c.  16^  took  efiect,  hare  been  held 
not  to  support  commissions  issued  after  that  time.  Maggs 
V.  Hunt  (6),  Suriees  t.  ElUson  (c),  Phillips  ▼.  Hopufood  (cQ, 
Worth  V.  Budd  {e).  In  several  of  those  cases  the  prin- 
ciple is  laid  down,  that  when  an  act  of  parliament  is  re- 
pealed, it  must  be  considered,  except  as  to  tranaactions 
past  and  closed,  as  if  it  had  never  existed. 

N.  Clarke,  in  support  of  the  rule. — ^The  defendants  are 
not  driven  to  contend,  that  these  costs  are  a  debt  from  the 
time  of  the  nonsuit,  (which  is  the  question  in  cases  of 
bankruptcy),  but  only  that  they  have,  by  the  nonsuit,  an 
inchoate  right  to  them,  which  is  to  be  perfected  by  the 
judgment.  Public  officers,  to  whom  a  statute  gives  a 
protection  for  acts  done  in  pursuance  of  it,  and  on  the 
finith  of  which  they  do  those  acts,  are  not  to  be  deprived 
of  that  protection  by  the  simple  repeal  of  the  statute. 
Suppose  an  action  were  now  brought  against  a  party  for 
an  act  done  during  the  existence  and  in  pursuance  of  this 
statute ;  could  be  not  plead  the  general  bsue,  and  give 
the  act  in  evidence  ?  If  not,  there  would  be  no  security 
for  public  officers ;  they  cannot  anticipate  that  the  act 
will  be  repealed,  and  the  protection  taken  away.     The 

(a)  Ru88.  &  Ry.  C.  G.  429.  {d)  10  B.  &  Cr.  39;  5  M.  &  Ry. 

(()  4  BiDg.  212;  12  Moo.  357.  15. 

(c)  9  B.  &  Or.  750;  4  Man.  &  (e)  2  B.  &  Ad.  172. 
R.  586. 
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cases  cited  on  the  other  side  are  not  applicable.    R.  ▼•  ^*^  %f^^* 
Maekemtne  was  not  the  case  of  a  statute  giving  a  proteo-  ^ 

tiooy  but  imposing  a  punishment ;  and  would  be  an  autho-  Cbarrihoton 

mm 

rity,  if  at  all,  that  the  whole  proceedings  were  a  nullity,  mkatbkriho- 
Miilef^s  ease  is  equally  inapplicable ;  there  was  there  no         "^*'' 
▼ested  right  or  privilege.     The  absence  of  any  provision 
in  this  and  other  similar  repealing  acts,  for  the  protection 
of  acts  done  under  the  repealed  acts,  is  strong  to  shew 
that  the  legislature  considered  them  sufficiently  provided 
for  under  the  old  acts.     Thus,  the  Turnpike  Act,  3  Greo. 
4,  €•  1S6,  which  repealed  the  former  acts,  contained  a 
clause  (s.  47),  exactly  similar  in  terms  to  that  now  in 
question^  appljring  only  to  actions  for  acts  done  in  pursu- 
ance of  that  act,  but  having  no  refeifence  to  acts  previously 
done.     The  same  is  the  case  in  the  Weights  and  Mea- 
sures' Act,  5  &  6  Will.  4,  c  68,  s.  29,  and  the  new  High- 
way Act,  5  &  6  Will  4,  c.  50,  s.  109.     The  7  J.  1,  c  5, 
which  gave  justices  and  other  officers,  sued  for  any  act 
done  by  virtue  of  their  office,  double  costs  in  case  of  non- 
suit or  verdict  for  the  defendant,  continued  for  seven 
years  only,  but  was  afterwards  renewed  by  the  21  J.  I, 
c  12,  which,  however,  contained  no  provision  for  continu- 
ing the  protection  as  to  acts  previously  done.     In  that 
ctse,  the  legislature  must  have  seen  the  necessity  of  con- 
tinuing the  protection  by  express  words,  unless  it  con- 
tinued without  them ;  it  must,  therefore,  have  been  con- 
sidered that  a  protection  once  vested  survived  notwith- 
standing the  repeal.     So,  before  the  24  Geo.  2,  c.  44,  a 
Constable  executing  a  justice's  warrant  was  liable  for  any 
defect  of  jurisdiction  in  the  justice.     That  statute  pro- 
vided that  he  should  not  be  liable,  unless  there  were  a 
demand  of  perusal  and  copy  of  the  warrant,  and  a  refusal 
to  comply  with  such  demand ;  but  there  is  no  clause  for 
the  protection  of  by-gone  acts,  notwithstanding  its  repeal : 
would  a  constable  then,  after  the  repeal  of  that  act,  be 
without  protection  for  an  act  done  during  its  continuance? 
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Bxch.  </  Pi§m^  It  appears  a  strange  anomaly  to  say  that  the  defendants 

^  '   -    are  entitled  to  the  nonsuit,  but  not  to  its  consequences. 

Charrimoton  [^Parke,  B. — Are  there  not  some  cases  on  the  right  of  a 

Mkathbriiio-  |>srty  to  prove  for  the  costs  of  a  nonsuit,  when  the  plain- 

^^^'        tiff  subsequently  becomes  bankrupt,  which  apply  to  this 

case  ?]     The  earlier  cases  were  in  favour  of  the  right  of 

proof  in  such  circumstances ;  Hurst  v.  Mead  (a)  ;  but  the 

later  authorities  have  been  against  it;  ExparteCharles  (b), 

Walker  v.  Barnes  (c),  Scott  ▼•  Ambrose  (rf),  Biri  v.  Mo- 

reau  (e). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  subse- 
quent day  by 

Lord  Abinoer,  C.  B. — The  Court,  upon  consideration, 
are  of  opinion  that  they  have  no  power  to  award  the 
treble  costs  in  this  case.  It  appears  to  us,  that  those 
costs  are  in  the  nature  of  a  penalty;  and  although  it  may 
be  true  that  the  party  may  retain  his  right  to  the  protecr 
tion  afforded  him  by  the  repealed  statute,  it  does  not  fol- 
low the  same  principle  can  be  extended  to  a  penalty. 
The  statutes  which  give  costs  on  a  nonsuit  (/),  require 
judgment  of  the  term  to  be  given.  In  this  case,  the  trial 
took  place  before  the  act  of  the  3  Geo.  3,  c.  78,  was  re- 
pealed, and  therefore  the  defendant  was  clearly  entitled 
to  all  the  protection  which  the  law  afforded  him  at  that 
time.  It  is  not  necessary  to  give  any  opinion  as  to  what 
would  have  been  the  effect  of  a  repeal  of  the  statute  be- 
fore the  trial.     The  rule  must  be  discharged. 

Rule  discharged. 

(a)  5  T.  R.  365.  (e)  4  Bing.  57 ;  12  Moo.  226. 

(6)  14  East,  197.  (/)  23  Hen.  8,  c.  15;  4  Jac  1, 

(c)  5  Taunt.  778.  c.  3. 
(if)  3  M.  &  SeL  326. 
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Exeh,  of  Pleat, 
1837. 

Harding  r.  Stokes. 

In  this  case,  (reported  ante^  toI.  1,  p.  354),  the  demurrer  Under  the 
having  been  withdrawn  by  leave  of  the  Court,  the  defend-  portion  Ac^" 
ant  pleaded  not  euilty,  and  the  cause  was  tried  before  ^  *  ^  ^}^}'  *» 

*^  o        i/ '  ^  c.  76,  fc  54,  the 

AtdersaUf  B.,  at  the  last  Somersetshire  Assizes^  when  the  offbnce  of  cor- 
endence  was  to  the  following  effect : — That  one  Wakefield,  u  complete 
a  party  entitled  to  vote  at  the  election  of  councillors  for  Z  attend  waS^ 
the  borough  of  Bristol,  under  the  Municipal  Corporation  ««ept«i»  »nd 

the  Toter  pro* 

Act,  5  &  6  Will.  4,  c.  76,  having   promised    his   vote  in  mises  to  Tote 
favour  of  certain  candidates,  the  defendant  came  to  him,  o^fhe^^rupt 

and  told  him,  that  if  he  would  vote  for  certain  other  candi-  <»n^ct,  al- 
though he  may 

dates,  he  would  give  him  employment  in  hauling  stones  at  break  his  pro- 
certain  weekly  wages.  Wakefield  answered,  that  it  was  never  have  in- 
a  good  offer,  but  that  the  difficulty  was  how  he  should  get  fo°^*fe.^bSJ'" 
oft'  his  promise ;  that  he  would  consider  of  it,  and  would  ^^^^  »  ^^^ 

is  offered,  but 

see  the  defendant  again  the  next  Friday.     No  further  not  accepted, 
communication,  however,  took  place  between  the  parties,  atitxot offering 
and  Wakefield  eventually   voted  for  the  candidates  to  *^ci»rrupt:wid 

,    ,  ,  it  is  for  the 

whom   he   had   originally   promised   his  vote.     On   this  jury  to  say 

evidence,  it  was  objected  for  the  defendant,  that  it  did  not  was  a  complete 

prove  a  corrupting  of  the  voter,  as  charged  in  the  decia-  ■S'«®™*'>*  **' 

ration,  but  a  mere  offering  to  corrupt,  wliich,  by  the  5 

&  6  Will.  4,  c.   76,  s.  54,  was  a  distinct  offence.     The 

learned  Judge  inclined  to  that  opinion,  but  declined,  in 

the  first  instance,  to  nonsuit,  and  left  the  case  to  the  jury 

on  the  credit  of  the  witnesses.     The  jury,  after  many 

hours*  deliberation,   being  unable  to  agree,   the  learned 

Judge  then  nonsuited  the  plaintiff*,  in  order  that,  if  the 

cause  should  come  down  again  for  trial,  the  question  of 

law  might  be  previously  determined  by  the  Court. 

In  Michaelmas  Term,  Erie  obtamed  a  rule  nisi  for  a 
new  trial,  against  which 
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^«*- y^-W^»      Buit  now  shewed  cause. — The  latter  clause  of  the  6 

&  6  Will.  4|  c.  76y  s.  54,  provides  against  three  distinct 
offences : — First,  the  procuring  a  party  to  give,  or  forbear 
to  give,  his  vote ;  secondly,  the  corrupting  him  to  do  so  ; 
and  thirdly,  the  offering  so  to  corrupt  him.  This  last  is  a 
new  offence,  not  to  be  found  in  the  old  Bribery  Act,  2  Geo. 
2,  c.  24.  If  the  latter  words  were  not  in  the  act,  it  may  be 
that  the  Court  would  hold  that  an  offer  to  corrupt  was 
evidence  of  an  actual  corrupting  within  the  meaning  of 
the  old  act ;  but  here  the  legislature  has  made  them  dis- 
tinct offences.  Corrupting,  undoubtedly,  does  not  neces- 
sarily imply  that  the  voter  shall  give  or  forbear  to  give  bis 
vote  accordingly ;  but  there  must  be  something  more  than 
a  mere  offer  of  a  bribe  ;  there  must  be  an  acceptance  of 
the  offer — an  actual  agreement  come  to,  to  vote  in  pur« 
suance  of  it.  Here  every  thing  lay  in  offer  merely ;  there 
was  a  proposition  to  the  voter,  not  assented  to  at  the  time, 
and  no  proof  of  any  subsequent  act  done  between  the 
parties.  Henslow  v.  Fawcett  (a)  is  no  authority  in  favour 
of  the  plaintiff;  all  that  was  there  decided  was,  that  the 
receipt  of  the  bribe  made  the  offence  of  corrupting  com- 
plete, although  the  voter  afterwards  broke  his  promise, 
and  voted  the  other  way.  On  so  highly  penal  an  act  as 
this,  the  plaintiff  is  bound  to  make  out  a  case  clearly  and 
unequivocally  within  it.  [Alderson,  B. — The  difficulty  is, 
whether  this  was  not  a  question  for  the  jury.  If  I  had 
been  desired,  I  ought  certainly  to  have  left  it  to  the  jury* 
Parke,  B. — There  certainly  is  evidence  from  which  the 
jury  might  draw  the  conclusion  that  the  proposition  was 
assented  to,  or  the  contrary]. 

Erlci  contrA,  was  stopped  by  the  Court. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
(a)  4  Nev.  &  M.  592;  3  Ad.  Ic  £.  51. 
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absolute ;  and  on   the  next  trial  the  question  will  be,  ^^^'^^ 
whether  this  was  an  offer  accepted  by  Wakefield,  in  which 
case  the  offence  of  corrupting  would  be  complete,  or 
whether  it  was  a  mere  offer  not  accepted,  in  which  case 
that  oflfence  will  not  have  been  committed.    The  act  of 
parliament  contemplates  diree  descriptions  of  offences : — 
First,  that  of  procuring  the  party  to  give  his  vote  for  a 
particular  candidate-*— that  is,  when  he  votes  in  pursuance 
of  the  corrupt  agreement;  seoon^y,  that  of  corrupiing 
the  voter — where  the  bribe  is  offered  and  accepted,  an 
actual  agreement  is  made,  and  the  party  promises  to  act 
upon  it.     That  was  the  case  of  Henslow  v.  Fatoceti.     In 
that  case  PaUeson^  J.,  and  Coleridge,  J.,  stated  it  as  their 
opinion,  that  the/raud  of  the  voter  would  make  no  differ- 
ence in  the  offence— ^that  if  there  be  an  apparent  agree- 
ment, it  matters  not  whether  the  party  afterwards  actually 
gives,  or  intends  to  give,  his  vote  in  pursuance  of  the 
agreement  or  not.     Lord  Denman,  and  Littledale,  J.,  gave 
no  opinion  on  that  point     I  certainly  think,  however,  that 
that  is  the  correct  doctrine,  and  therefore  that  if  it  be 
proved  that  there  was  an  agreement  to  vote  in  pursuance 
of  the  offer,  no  matter  whether  the  party  intended  to 
perform  it  or  not,  the  offence  of  corrupting  is  complete. 
Then  the  third  offence  is  a  new  one,  not  found  in  the  old 
Bribery  Act,  where  the  whole  that  appears  is  the  mere 
offer  of  a  bribe,  refused  on  the  other  side,  or  not  assented 
to  at  the  time.     Now  the  evidence  given  in  this  case  may 
be  construed  to  prove  that  the  offer  was  accepted ;  if  the 
jury  shall  be  of  that  opinion,  the  offence  of  corrupting  was 
Complete  ;  but  on  the  other  hand,  they  may  well  come  to 
^Ixe  conclusion  that  the  voter  had  not  made  up  his  mind, 
b^t  took  time  to  consider  further  whether  he  would  accept 
le  offer:  in  that  case  the  offence  was  not  complete,  but  it 
as  a  mere  offer  to  corrupt,  within  the  third  cUuse  of  the 
ii  of  parUament. 
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9. 

Stokes. 


BoLLAND,  B. — I  agree  that  it  ought  to  have  been  left 
to  the  jury>  on  this  eyidence,  to  decide  whether  the  agree- 
ment was  complete. 

Aldersom,  B. — I  am  of  the  same  opinion :  and  I  am 
glad  that  I  have  accomplished  the  object  I  had  in  view  in 
nonsuiting,  that  the  Judge,  on  another  trial,  will  have  the 
opportunity  of  knowing  what  is  the  law,  according  tp  the 
opinion  of  this  Court;  viz.  that  if  the  two  parties  have 
agreed,  the  one  to  oflfer,  the  other  to  accept,  the  hauling 
of  stones  as  the  condition  of  voting  for  particular  parties, 
the  offence  stated  in  the  declaration  is  complete ;  and  that 
whether  the  man  afterwards  votes  for  the  one  or  the  other 
party  is  immaterial.  I  certainly  think  there  was  abund- 
ance of  evidence  from  which  the  jury  might  well  find  that 
it  was  only  an  offer,  not  accepted  at  the  time. 


GuRNEY,  B.y  concurred. 


Rule  absolute. 


Erie  applied  for  leave  to  add  a  count  alleging  an  offer 
to  corrupt,  but  the  Court  refused  to  allow  it. 


A  parish  officer 
who  supplies 
goods  for  his 
own  profit  to 
an  individual 
pauper,  is  not 
liable  to  the 
penalty  imposed 
by  the  55  Geo.  3, 
C.137,  s.  6. 

Qiurrffi  whe- 
ther that  clause 
is  impliedly 
repealed  by  the 
4  &  5  Will.  4, 
e.  76,  s.  77. 


Henderson  and  Others  v.  Sherborne. 

Debt  for  a  penalty  of  100/.,  alleged  to  have  been  in- 
curred under  the  55  Geo.  3,  c.  137,  s.  6.  The  declaration 
stated,  that  the  defendant,  after  the  14th  day  of  August, 
1884,  to  wit,  on  the  2nd  Oct.,  1835,  was  an  assbtant  over- 
seer of  the  hamlet  of  Oldland,  in  the  parish  of  Bitton,  in 
the  county  of  Gloucester,  and  being  such  assistant  over- 
seer, did,  during  the  time  he  retained  such  appointment, 
in  his  own  name,  fiimish  and  supply  for  his  own  profit, 
certain  goods,  to  wit,  one  coat,  for  the  support  and  main- 
tenance of  the  poor  of  and  in  the  said  hamlet,  for  which 
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the  defendant  was  appointed  such  assistant  overseer  as  ^ch,  •fPf^at 
aforesaid,  not  having  received  any  certificate  from  any     v..^^.— ^ 
justice  of  the  peace  permitting  and  suffering  him  to  do     Henderson 
8O9  whereby  the  defendant  forfeited  a  penalty  of  100/.,     Sherborne. 
&C.     Plea — nunquam  indebitatus^      At  the   trial  before 
lAiiledale,  J.,  at  the  last  Gloucestershire  Assizes,  it  was 
proved,  that  the  defendant,  being  the  assistant  overseer  of 
the  parish  of  Bitton,  and  the  vestry  having  made  an  order 
that  a  coat  should  be  given  to  one  of  the  paupers,   the 
defendant  supplied  him  with  an  old  coat  of  his  own,  and 
charged  and  was   allowed  for  it  in  his  accounts.     It  was 
objected,  on  the  authority  of  Proctor  v.  Mainwaring  (a), 
that  this  was  not  a  supply  oi  the  poor ^  within  the  meaning 
of  the  statute  ;  and  the  learned  Judge,  being  of  that  opi- 
nion, directed  a  nonsuit.     In  the  following  term,  Ludlow^ 
Serjt.,  obtained  a  rule  nisi  for  a  new  trial;  against  which 

Ta^ourd^  Serjt.,  and  R.  V.  Richards^  now  shewed  cause. 
—It  is  impossible  to  distinguish  this  case  from  Proctor  v. 
Mainwaring^  which  is  a  direct  decision  that  the  supply  of 
articles  by  an  overseer   to  an  individual  pauper  is   not 
within  the  prohibition  of  the  statute,  but  that  it  clearly 
points  to  a  contract  for  a  general  supply.     And  the  77th 
section  of  the  new  Poor  Law  Act,  4  &  5  Will.  4,  c.  76, 
which    prohibits,   under  a   penalty  of   5/.,   the   supply- 
ing of  goods  by  a  parish  officer  by  way  of  relief  to  any 
person  in  the  parish,  appears  to  have  been  introduced  ex- 
pressly to  meet  such  a  case  as  the  present,  and  therefore 
to   recognise  the  decision  in  Proctor  v.  Mainwaring  as 
having  put  the  proper  interpretation  on  the  former  act. 
A.xA  if  that  decision  were   not  the  right  one,  the  effect 
i^ould  be  that  the  number  of  penalties  would  be  multiplied 
According  to  the  number  of  paupers  receiving  the  supply. 
It  is  true,  that  in  Pope  v.  Backhouse  (6),  a  supply  to  some 

(«;  3  B.  5f  Aid.  145.  {b)  8  Taunt.  239 ;  2  B.  Moore,  186. 
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3tch.  of  Pleas,  of  the  Door  was  considered  within  the  statute ;    but  the 

1837. 
s^.^^^^L^     point  was  not  brought  directly  under  the  notice  of  the 

Henderson     Court ;  the  only  question  mooted  being  whether  the  de- 
Shereorne.     fondant  was  liable,  having  furnished  the  articles,  which 

were  the  produce  of  his  own  land,  to  the  poor,  at  a  fair 

market  price. 

Ludlow^  Serjt.,  in  support  of  the  rule. — It  cannot  be 
doubted  that  this  is  peculiarly  a  case  within  the  mischief 
intended  to  be  prevented  by  the  act  of  parliament.  And 
the  question  comes  to  this, — whether  a  supply  by  an  over- 
seer to  any  number  of  the  poor  short  of  the  entire  body 
is  within  the  prohibition ;  for  no  distinction  can  be  taken 
between  a  supply  to  a  single  pauper,  and  to  any  given 
number  short  of  the  whole  :  the  words  must  either  be  con- 
strued to  mean,  a  supply  to  the  whole  body  of  the  poor, 
or  must  be  applicable  distributively.  The  object  of  the 
statute  is  not  only  to  prevent  abuse  of  the  parish  rates,  by 
officers  paying  into  their  own  hands,  but  also  to  secure  the 
poor  wholesome  provisions  and  proper  clothes ;  Stanley 
V.  Dodd  (a),  Barber  v.  Watte  (6).  That  object  is  plainly 
defeated,  although  not  so  extensively,  by  a  supply  to  a 
part  of  the  poor,  as  well  as  to  the  whole.  A  contract  for 
the  use  of  the  workhouse  could  not  apply  to  the  whole 
poor  of  the  parish,  since  only  certain  descriptions  of  poor 
were  to  be  relieved  in  the  workhouse.  Proctor  v.  Main' 
waring  was  decided  merely  on  the  motion  for  a  rule  nisi ; 
and  the  jury  had  found  also  that  the  pauper  had  volun- 
tarily agreed  to  take  the  articles  in  lieu  of  relief.  But 
Pope  V.  Backhouse  is  altogether  at  variance  with  that 
decision. 

As  to  the  4  &  5  Will.  4,  c.  76,  s.  77,  it  would  seem  to  ap- 
ply, not  to  persons  in  office,  but  to   other  parties  coming 

{a)  1  Dowl.  &  R.  397.        (*;  1  Ad.  &  Ell.  514 ;  3  Nev.  &  M.  611. 
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casually  in  contact  with  the  poor  (a).     But  if  it  does  apply  Ei.-l  ofpiea.%, 
to  the  former  also,  it  does  not  operate  as  a  repeal  of  the  ^ 

55  Geo.  8,  c  137,  s.  6,  but  only  gives  a  cumulative  remedy.  Henderson 
It  is  founded  rather  on  the  42nd  section  of  Gilbert's  Act,  shkrborne. 
22  Geo.  8,  c.  83. 

Lord  Abinoer,  C.  B. — I  think  there  is  sufficient  doubt, 
on  the  words  of  the  first  act  of  parliament,  to  have  made 
me  say  that  I  should  have   been  better  satisfied  if  the 
Coart  of  King*s  Bench  had  granted  a  rule  in  tl)e  case  of 
Proctor y.  Alainwaring ;  yet  lam  very  far  from  being  pre- 
pared to  say,  that  that  decision  was  wrong.     The  principle 
adopted  by  Lord  Tenierden^  that  a  penal  law  ought  to  be 
construed  strictly,  is  not  only  a  sound  one,  but  the  only 
one  consistent  with  our  free  institutions.     The  interpreta- 
tion of  statutes  has  always,  in  modern  times,  been  hitrhiy 
favourable  to  the  personal  liberty  of  the  subject,  and  I 
hope  will  always  remain  so.     But  I  think  there  is  another 
ground  for  not  disturbing  this  nonsuit.     If  the  77th  section 
of  the  new  Poor  Law  Act  embraces  this  case,   I  do  not 
agree  that  it  does  not  amount  to  a  repeal  of  the  former 
enactment     If  a  crime  be  created  by  statute,  with  a  given 
penalty,   and  be  afterwards  repeated  in  another  statute, 
with  a  lesser  penalty  attached  to  it,  I  cannot  say  that  the 
party  ought  to  be  held  liable   to  both.     There  may,  no 
doubt,  be  two  remedies  for  the  same  act,  but  they  must 
be  of  a  different  nature.     The  new  act,  then,  would  be  in 
effect  a  repeal  of  the   former  penalty.     It  appears  to  me, 
therefore,  reasonable   to  suppose,  that   in  enacting  this 
clause  of  the  Poor  Law  Act,  the  legislature  had  in   con- 
templation the  decision  in  Proctor  v.  Mainwaring^  and  ac- 
cordingly provided  forthe  particular  case,  and  annexed  to 
it  a  specific  penalty.    Under  these  circumstances,  although 

(fl)  The  prohibition  of  the  65      extended    to    officers    appointed 
Geo.  3,  c  137,  8. 6,  is,  by  the  4  &      under  that  act. 
5  WU.4,  c.  76,  8.  51,  cxpreBsly 
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Hendbrbon 

V. 

Shrreorne. 


^<^*-  of  Pleas,   I  might  originally  have  entertained  gome  doubt,  I  think 

it  right  to  adhere  to  the  decision  in  Proctor  v.  Main- 
waring. 

Parke,  B. — I  also  think  we  are  bound  by  the  case  of 
Proctor  ¥.  Mainwaring,  although,  if  I  had  to  form  an 
opinion  on  the  facts  of  that  case  for  the  first  time,  I  am 
not  prepared  to  say  that  I  should  have  quite  assented  to 
the  reasons  assigned  by  the  Court  for  their  judgment. 
But  after  that  decision,  I  think  we  should  be  bound  by  it; 
and  certainly  a  considerable  argument  arises  in  support  of 
it,  from  the  provision  found  in  the  77th  section  of  the 
Poor  Laws'  Amendment  Act :  that  appears  very  much  like 
a  legislative  recognition  of  the  propriety  of  the  decision 
on  the  former  statute. 


BoLLAND,  B. — I  am  of  the  same  opinion.  I  think  we 
are  bound  by  the  decision  in  Proctor  v.  Mainwaring, 
whatever  my  opinion  might  have  been  upon  it  when  it 
arose. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


If  a  jpeeioi 
demurrer  be 
deliTered  with- 
out a  margintl 
note  of  the 
matter  intended 
to  be  argued, 
the  Court  will 
Bet  it  aside. 
But  it  is  suf- 
ficient if  it  sute 


LiNDUs  V.  Pound. 

X  HE  defendant  in  this  case  had  demurred  specially  to 
a  count  on  an  account  stated,  for  the  want  of  a  sufficient 
allegation  of  time,  (the  word  "  then**  being  omitted  (a)); 
but  the  demurrer  was  delivered  without  any  marginal  note; 
for  which  omission  Humfrey  obtained  a  rule  nisi  to  set  it 

that  the  points  intended  to  be  argued  are  those  stated  in  the  demurrer  itseIC 
(a)  See  Ferguion  v.  Mitchell,  2  C.  M.  &  R.  G^T. 
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aside,  as  being  in  violation  of  the  rule  of  H.  4  Will.  4,  Ejcch,  of  ruas, 
No.  (2)  (a).  ^'^^'- 


Mansel  shewed  cause,  and  urged,  that  this  being  a  spe- 
cial demurrer,  it  could  not  be  necessary  to  state  over  again 
in  the  margin  the  same  grounds  already  stated  in  the 
body  of  the  demurrer;  and  said  that  Patteson^  J.,  had,  in 
several  instances,  overruled  a  similar  objection  at  cham- 
bers. 

Parke,  B. — ^The  rule  of  court  directs,  that  in  the 
margin  of  every  demurrer  there  shall  be  a  note  of  the 
matter  of  law  intended  to  be  argued.  It  is  a  sound  prin- 
ciple of  construction  to  suppose  that  people  mean  what 
they  say.  You  should  have  stated  in  the  margin,  that  the 
points  intended  to  be  argued  were  those  stated  in  the 
demurrer  itself.  Taunton^  J.,  indeed,  doubted  whether 
this  was  sufficient,  but  the  Judges,  on  conference,  con- 
ndered  that  it  was. 

Rule  absolute. 

(a)  **  Id  the  margin  of  every  with  a  frivolous  statement,  it  may 

demorrer,  before  it  is  signed  by  be  set  aside  as  irregular  by  the 

counsel,  some  matter  of  law  in-  Court  or  a  Judge,  and  leave  may 

tended  tobearguedshall  be  stated;  be  given  to  sign  judgment  as  for 

udif  any  demmrer  shall  be  de-  want  of  a  plea." 
Hvered  without  such  statement,  or 


LlNDUS 
V. 

Pound. 


Roy  v.  Bristowe. 

•■-HE  declaration  in  this  case  contained  two  counts;  a  rule  to  strike 
of  which  the  first  alleged,  that  one  E.  T.  was  the  owner  ^i„*7ofl'Se- 
^  proprietor  of  divers,  to  wit,  eleven  shares  in  the  Man-  ciaration  must 

-I  be  drawn  up 

^nester,  Bolton,  and  Bury  Canal  Navigation  Railway,  on  reading  the 
«id  that  the  plaintiff  afterwards  dealt  with  the  defendant,  orlnaffiLu 
«^the  agent  of  the  said  E.  T.,  authorized  by  him  to  sell  »totingthena. 

.1  ^  J  '  ^  ture  and  effect 

^he  said  shares ;  and  the  plaintiff  entered  into  a  contract  of  the  different 

counts. 


i 
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with  tbe  defendant,  as  such  agent  of  the  said  £•  T.,  so 
authorised  by  him,  and  agreed  to  buy  the  said  eleven 

Ro\  shares ;  that  the  defendant  undertook  and  promised  that 

p. 

B&isTowi.  be  was  then  authorized  by  the  said  E.  T.  to  sell  the  said 
shares,  yet  that  the  defendant  was  never  authorized  by 
E.  T.  to  make  such  contract,  and  E.  T.  refused  to  be 
bound  by  and  repudiated  the  same ;  by  reason  whereof 
the  plaintiff  was  prevented  from  buying  other  shares  which 
he  would  have  bought,  and  of  making  profits  thereby,  &c. 
The  second  count  stated  that,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  agreed  to  buy 
of  him  eleven  shares  in  the  said  railway,  the  defendant 
undertook  and  promised  the  plaintiff  to  cause  the  said 
shares  to  be  transferred  to  the  plaintiff  in  a  reasonable 
time ;  and  alleged  that,  although  the  plaintiff  was  ready 
to  buy  the  shares,  and  accept  the  said  transfer,  the  de- 
fendant did  not  nor  would  cause  the  said  shares  to  be 
transferred  to  the  plaintiff,  but  therein  wholly  failed  and 
made  default,  &c. 

CowUng  had  obtained  a  rule  nisi  to  strike  out  one  of 
these  counts,  as  being  joined  in  breach  of  the  rule  of  H« 
4  Will.  4,  No.  5;  citing  Jenkins  v.  Treloar  (a). 

Crompton  shewed  cause,  and  objected  that  the  rule  was 
not  properly  drawn  up ;  not  being  drawn  up  on  reading 
the  declaration,  or  any  aflSdavit  stating  the  nature  or 
effect  of  the  several  counts. 

Cowling,  contra,  stated  that  the  rule  was  drawn  up  in 
the  same  form  as  in  Jenkins  v.  Treloar;  but 

The  Court  held  that  it  was  not  in  the  proper  form,  and 
on  this  ground  the  rule  was 

Discharged. 

{a)  1  M.  &  W.  16.    See  Price  v.  Morgan,  ante,  p.  53. 
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Exch.  of  Plea 
18i37. 

Blundell  v.  Hanson.  v — ^ — 

XH£  plaintiff,  on  the  9th  of  January,  1837,  declared  in  A  deciarado* 

chief:  the  declaration  was  indorsed  to  plead  in  four  days,  ^„  ^\^^  gi^  ^ 

and  on  the  same  day  the  plaintiff  demanded  a  plea.     On  Jo"^"  j^\J,*" 

the  13th  the  time  for  pleading  expired,  and  at  one  o'clock  in  tour  da;. 

on  the  14th  the  plamtm  signed  judgment  for  want  of  a  game  day 

«  plaintiff  d 

P*^*'  manded  a 

The  plain 

R,  V.  Richards  obtained  a  rule  nisi  to  set  aside  this  judl^!!^^] 

judgment  for  irregularity,  upon  the  authority  of  Kemp  v.  ^^^  °^f 

Fyson  (a).  on  the  I4l 

Held,  that 
y        .      1  «  .  judj^ment 

Jervis  shewed  cause. — It  does  not  appear  in  the  report  regular. 
of  Kemp  V.  Fi/son,  when  the  demand  of  plea  was  given. 
If  it  was  given  on  the  day  when  the  time  for  pleading  ex- 
pired, the  practice  would  be  governed  by  the  rule  H.  T. 
S  Will.  4,  s.  66  (b),  and  the  decision  would  be  correct     If 
otherwise,  the  Master,  upon  whose  certificate  that  decision 
was  founded,  must  be  mistaken,  and  the  case  cannot  be 
treated  as  authority.     The  defendant  contends  for  an  ad- 
ditional day ;  but  the  rule  H.  T.  2  Will.  4,  viii.,  expressly 
declares  that  the  time  shall  be  reckoned  exclusively  of  the 
first  day  and  inclusively  of  the  last  day,  according  to  which 
calculation  the  time  for  pleading  would  expire  on  the  13th, 
and  not  on  the  afternoon  of  the  14th,  as  the  defendant 
contends.     Kemp  v.  Fyson  has  not  been  recognised  in  the 
Court  of  King's  Bench. 

Sichards,  contr^ — The  defendant  relies  upon  the  case 
of  Kemp  V.  Fyson^  which  has  been  acted  upon  at  cham- 
bers. 

(a)  3Dowl.  P.  C.  265.  at  the  opening  of  the  office  in  the 

ib)  Wluch  provides,  that "  judg-  afternoon  of  the  day  after  that  on 

^tni  for  want  of  a  plea  after  de-  which  the  demand  was  made,  but 

m«nd  may,  in  all  cases,  be  signed  not  before." 


X.*i 


\JLLL 


rlAN6UM. 


CASES  IN  THE  EXCUEQUEE, 

P\HE£,  B. — I  have  reason  to  believe  that  complaints 
have  been  made  of  the  decision  in  Kemp  t.  Fysom,  It 
proceeded  upon  the  certificate  of  Master  Walker,  who 
now  himself  doubts  its  accuracy.  We  most  be  goremed 
by  the  rule  of  court,  but,  as  the  defendant  acted  upon 
Kemp  T.  FysoMj  (he  rule  will  be  discharged  without  costs. 

Aldeeson,  B. — I  have  felt  myself  bound  at  chambers 
by  the  decision  in  Kemp  r.  Fysomj  but  I  have  not  ap- 
proved of  it- 
Rule  discharged,  without  costs. 


Duncan  v.  Cafe. 

il.SSUMPSIT  for  money  had  and  received.  Plea — non 
assumpsit.  At  the  trial  before  Lord  AbingeTf  C.  B.,  at 
the  London  Sittings  after  last  Michaelmas  Term,  it  ap* 
peared  that  the  action  was  brought  to  recover  the  amount 
of  a  deposit  which  had  been  paid  to  the  defendant,  an 
auctioneer,  on  the  sale  of  a  certain  leasehold  estate,  at 
which  the  plaintiff  was  the  highest  bidder,  and  was  de- 
clared the  purchaser,  the  vendor  not  having  made  a  good 
title.  The  property  in  question  had  belonged  to  a  person 
of  the  name  of  Adams,  who  had  died  intestate,  and  no 
administration  had  ever  been  taken  out  to  his  effects.  The 
plaintiff  acted  as  the  attorney  of  a  person  named  Griflin, 
who  claimed  the  property,  and  one  Hay  ward,  an  attorney, 
represented  the  interest  of  the  intestate's  estate.  Pro- 
ceedings in  ejectment  had  been  depending  between  Adams 


AU 

in  diflcrcnce 
between  G. 
and  H.  were 
reC^rred,  by  a 
Jodfe't  order, 
to  arbitration, 
aod  an  agree- 
ment of  refer- 
ence wa«  en- 
tered into 
between  them, 
in  whicb  H. 
was  described 
at  the  adminij- 
irator  of  A.,  to 
wbom  certain 
leasehold  pre- 
mises, the  right 
to  which  was 
in  dispute,  had 
belonged.  The 
arbitrator  di- 
rected the  pre- 
mises to  be 
sold  bj  an 
auctioneer, 
who<ie  appoint- 
ment was  Mssented  to  bj  both  parties.  G.*s  attorney,  who,  at  the  time  of  the  sale,  was  aware  that 
H.  had  not  taken  out  administration,  became  the  purchaser,  and  paid  a  deposit  to  the  anetionecr* 
it  being  under»t(K>d,  at  the  time  of  the  sale,  that  II.  would  take  out  administratioa.  H.,  howcf«r« 
afterwards  refused  lo  do  so,  and  a  good  title  was  not  made  out : — Held,  that  the  purchaser  was 
entitled  to  recover  his  deposit  from  the  aoctioncer,  without  notice  of  the  contract  having  been 
rescinded. 
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ud  Griffin,  and  on  the  14th  of  February,  183S,  by  an  Exek,  ^f  Pleas, 
order  of  Parke ^  B.,  the  matters  in  difference  between 
Grriffin  and  Hay  ward  were  referred  to  arbitration,  and  the 
order  directed  that  Hay  ward  should  take  out  administra- 
tion.    An  agreement  of  reference  was  then  entered  into 
and  executed,  in  which  Hayward  was  described  as  the 
administrator  of  Adams.     The  arbitrator  awarded,  that 
the  premises  should  be  forthwith  sold  by  the  defendant, 
an  auctioneer,  appointed  with  the  sanction  of  both  parties. 
At  the  sale,  Hayward,  in  the  first  instance,  became  the 
highest  bidder,  but  he  not  having  paid  the  deposit,  the 
property  was  again  put  up  for  sale,  when  the  plaintiff 
became   the  purchaser^  and  paid  the  deposit.     Hayward 
afterwards  refused  to  take  out  administration,  and  a  good 
title  was  not  made  out.     It  was  proved  that  one  of  the 
tenants  of  the  premises  had  paid  an  acknowledgment  to 
tbe  plaintiff  as  landlord.    The  defendant  contended,  first, 
diat  the  action  having  been  brought  without  any  notice 
of  the  contract  having  been  rescinded,  it  could  not  be 
maintained:  it  was  objected,  secondly,  that  the  plaintiff 
vas  aware  of  the  defect  of  title  when  be  bid  for  and 
became  the  purchaser  of  the  premises ;   and  thirdly,  that 
there  having  been  an  attornment  by  one  of  the  tenants  to 
the  plaintiff,  it  was  tantamount  to  possession  of  the  pre- 
mises; and  that  after  that  the  contract  could  not  be  re- 
sdiided.    The  Lord  Chief  Baron  overruled  the   objec- 
tions, giving  the  defendant  leave  to  move  to  enter  a  non- 
suit; and  the  jury  found  a  verdict  for  the  plaintiff,  da- 
mages 87/L  10«.,  the  amount  of  the  deposit. 

Sir  W.  W.  FoUeit  now  moved  accordingly. — First,  the 

depont  having  been  received  by  the  defendant  with  the 

authority  of  both  parties,  he  became  a  stakeholder  for 

*«^i  and  no  action  was  maintainable  until  notice  had 

"^^  given  that  the  contract  was  rescinded.     Secondly,  it 

nanng  been  proved  that  an  acknowledgment  had  been 
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Exch,  of  Pleas,  paid  to  the  plaintiff  by  one  of  the  tenants  of  the  premises, 
^  that  was  equivalent  to  taking  possession  of  the  estate,  and 
Duncan  where  that  has  happened,  the  contract  cannot  be  rescinded, 
Cafe.  because  the  parties  cannot  be  placed  in  statu  quo ;  HmU 
V.  Silk  (a).  And  the  same  doctrine  prevails  in  courts  of 
equity.  [Parke^  B* — Do  you  say  that  the  purchaser  b 
bound  to  take  the  estate  with  the  title  as  it  is  ?]  He  may 
not  be  bound  to  do  so,  but  he  is  not  entitled  tu  the  deposit 
after  he  has  taken  possession.  iParke,  B. — How  is  the 
contract  altered  by  his  taking  possession  ?  We  must  deal 
with  this  as  a  legal  question.  This  is  not  a  case  of  the 
rescinding  of  a  contract,  but  it  is  a  case  where  the  defen- 
dant, an  auctioneer,  receives  a  deposit,  to  be  paid  over  in 
one  event  to  one  party,  and  in  another  event  to  the  other 
party ;  that  event  is  the  completing  of  a  good  title.  He 
is  to  pay  the  money  to  the  vendor,  if  a  good  title  is  made 
out ;  if  not,  then  he  is  to  pay  it  to  the  vendee.  The  only 
question  is,  has  that  event  happened  ?]  This  is  difierent 
from  the  ordinary  case,  because  here  the  plaintiff  was 
aware  of  Hayward's  not  having  taken  out  administration 
at  the  time  he  agreed  to  purchase  the  property,  and  has 
no  right,  therefore,  to  complain  of  that  defect ;  here,  he 
knew  of  the  defect,  and  authorized  the  sale.  [Lord  Abin- 
ger,  C.  B. — All  parties,  at  the  time  of  the  sale,  relied 
upon  Hayward*s  taking  out  administration,  and  complet- 
ing the  title.]  Still,  he  authorizes  the  defendant  to  receive 
the  money  with  a  knowledge  of  the  defect  in  the  title. 

Lord  Abinger,  C.  B. — This  case  depends  on  its  own 
circumstances.  It  appeared,  from  the  evidence  on  the 
part  of  the  plaintiff,  that  the  defendant  was  an  auctioneer 
who  held  a  sum  of  money  which  had  been  paid  to  him  o 
a  purchase,  where  the  title  had  not  been  completed.  I 
was  objected  at  the  trial,  that  he  ought  to  have  had  noti 

(a)  5  East,  449. 


BoLLAMD,  B.,  concurred. 


Rule  refused. 
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of  the  contract's  having  been  rescinded,  and  I  was  in-  E^ck.  «/  Pie*is, 
cHned  to  nonsuit  on  this  ground ;  but  the  defendant  proved 
that  he  was  something  more  than  an  auctioneer,  and  it 
seemed  to  me  that  he  was  a  stakeholder.  That  being  the 
case,  I  thought  he  was  not  entitled  to  notice.  All  the 
parties  had  a  full  knowledge  of  the  defect  in  the  title,  and 
the  money  was  paid  upon  the  understanding  that  a  certain 
act  would  be  done,  which  would  remedy  it.  It  was  hb 
duty  to  ascertain  whether  that  stipulation  had  been  per- 
formed. If  the  defendant  had  held  the  money  simply  as 
an  auctioneer,  he  might,  perhaps,  have  been  entitled  to 
notice;  but  I  think  he  must  be  taken  to  be  a  stakeholder, 
and  that  the  plaintiff  is  entitled  to  recover  without  notice. 

Parke,  B. — It  seems  to  me,  that  this  is  the  common 
case  of  a  sale  by  auction,  where  the  defendant  is  a  stake- 
bolder,  and  where  the  payment  of  the  deposit  depends 
opon  one  event, — that  of  a  good  title  being  made  out.  If  a 
good  title  is  not  made  out,  then  he  is  to  pay  it  over  to  the 
vendee.  That  event  has  happened  in  this  case,  and  the 
vendee  became  entitled  to  his  deposit,  because  the  title 
wu  not  completed.  According  to  strict  law,  the  defendant 
was  not  entitled  to  notice  (a). 


{a)  See  Gray  v.  OutleridgCf  1  Mau.  &  Ry.  614. 
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Exch.  of  Pleat, 
1837. 


Where  a  party 
had  purchased, 
by  a  verbal 
contract,  a 
growing  crop 
of  grass,  with 
liberty  to  go 
on  the  close 
wherein  it 
grew,  for  the 
purpose  of 
cutting  and 
carrying  it 
away : — Held, 
that  be  could 
not  maintain 
trespass  against 
the  seller  for 
tailing  away 
his  horse  and 
cart  from  the 
close,  which  he 
had  brought 
there  for  the 
purpose  of  car- 
rying away  the 
grass;  for  that 
this  was,  in 
substance,  an 
action  charging 
the  defendant 
on  the  contract, 
within  s.  4  of 
the  Sutute  of 
Frauds. 

A  contract 
for  the  sale  of 
an  interest  in 
land,  without  a 
note  in  writing, 
may  operate  as 
a  license,  so  as 
to  excuse  the 
entry  of  the 
purchaser  on 
the  land,  but 
it  cannot  be 
made  available 
in  any  way  at 
acoiUraei, 


Carrington  V.  Roots. 

X  RESPASS  for  seizing  and  impounding  a  horse  and 
cart  of  the  plaintiflTs.  Plea — that  at  the  time  when,  &c. 
the  defendant  was  lawfully  possessed  of  a  certain  close, 
with  the  appurtenances,  situate  in  the  parish  of  St.  John's, 
Hampstead,  and  was  also  possessed  of  a  certain  crop  of 
grass  there  then  growing  and  being ;  and  that  because  the 
horse  and  cart  were  wrongfully  incumbering  the  close,  and 
doing  damage  there,  he  took  and  distrained  the  same,  &c. 
There  was  another  plea  similar  to  this,  except  that  it 
alleged  that  the  defendant  seized  the  horse  and  cart  for 
the  purpose  of  removing  and  carrying  away  the  cart  from 
the  said  close.  Replication,  that  before  the  said  time 
when,  &c.,  and  while  the  said  close  and  crop  of  grass  were 
the  close  and  grass  of  the  defendant,  to  wit,  on  &c.,  the 
defendant  agreed  to  sell,  and  sold  to  the  plaintiff,  and  the 
plaintiff  then  agreed  to  buy,  and  bought  of  the  defendant, 
the  said  crop  of  grass,  at  and  for  a  certain  sum,  to  wit,  at 
the  rate  of  5/.  lOs.  per  acre  for  each  acre  of  the  said  grass, 
with  liberty  to  the  plaintiff  to  cut  the  said  grass,  and  take 
the  same  from  the  said  close  when  fit  to  be  cut  and  taken, 
and  for  that  purpose  to  enter  into  and  upon  the  said  close 
with  his  horse  and  cart ;  by  virtue  of  which  agreement  the 
plaintiff  afterwards,  to  wit,  X)n,  &c.,  entered  into  the  pos- 
session of  the  said  crop  of  grass,  and  became  and  con- 
tinued possessed  thereof  until  the  defendant,  before  the 
said  time  when,  &c.,  wrongfully  took  possession  of  a  part 
of  the  said  crop  without  the  plaintiff's  consent ;  and  that 
the  said  crop  of  grass  was  fit  to  be  cut  and  taken,  and  the 
plaintiff,  for  the  purpose  of  cutting  and  taking  away  the 
said  grass,  before  the  said  time  when,  &c.,  brought  his 
said  horse  and  cart  into  the  said  close,  and  upon  the  said 
crop  of  grass  therein ;  wherefore  the  defendant  committed 
the  trespass  of  his  own  wrong,  &c.     There  was  a  similar 
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replication   to   the  other  plea.     The  defendant,  by  his  Exch.  of  PUat, 
rejoinder,  denied  that  he  agreed  to  sell,  or  sold,  or  that  the     ^^^.^^^,1,^ 
plaintiff  agreed  to  buy,  or  bought,  the  grass,  with  liberty  to    Carrinqton 
him  to  cut  or  take  it,  or  to  enter  into  or  upon  the  close        roots. 
with  his  horse  and  cart ;  on  which  issue  was  joined. 

At  the  trial  before  Gumey^  B.,  at  the  London  Sittings 
in  last  Michaelmas  Term,  it  appeared  that  in  May  last  the 
plaintiff  bad  verbally  agreed  with  the  defendant  to  buy  of 
him  a   crop  of  grass  growing  in  a  field  of  four  acres 
belonging  to  the  defendant,  near  Hampstead,  at  the  .price 
of  SL  \Qs.  per  acre,  to  be  cleared  by  the  end  of  September. 
One  of  the  terms  of  the  bargain  was  stated  to  be,  that 
half  the  price  should  be  paid  down  before  the  plaintiff  cut 
any  of  the  grass;  and  the  plaintiff  not  having  paid  this 
money,  the  defendant  turned  the  plaintiff's  horse  and  cart 
out  of  the  field,  and  prevented  him  from  cutting  or  carry- 
ing away  the  grass,  which  was  the  trespass  complained  of. 
For  the  defendant,  it  was  objected  that,  whether  this  were 
to  be  considered  as  a  sale  of  an  interest  in   land  or  of 
goods,  the  action  was  not  maintainable,  for  want  of  a  me- 
morandum in  writing  of  the  contract :  and  that  if  it  were 
to  be  deemed,  as  stated  on  the  record,  to  be  a  contract  for 
the  sale  of  goods,  there  was  a  variance  between  the  de- 
claration and  the  evidence ;  for  that  the  latter  shewed  it  to 
be  a  sale  of  an  interest  in   land.     The   learned   Judge 
reserved  the  points,  and  the  plaintiff  having  obtained   a 
verdict, 

J*  Greenwood^  in  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  nonsuit,  against  which 

&{eand  Chandless  now  shewed  cause. — This  is  not 
*e  case  of  a  sale  of  a  chattel,  so  as  to  render  a  memoran- 
dum in  writing  requisite  under  the  17th  section  of  the 
Statute  of  Frauds,  but  of  a  contract  for  the  sale  of  an 

« 

mtereat  in  land,  within  the  4th  section.     And  although, 
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Errh.  of  pieaA,  if  this  wcrc  an  action  brout^ht  for  the  purpose  of  directly 
V  '  ^  '  ^  enforcing  tlie  contract,  a  memorandum  in  writing  would 
Carrinoion  equally  be  requisite  under  the  4th  section,  that  is  not  so 
Roots.  in  the  present  case,  which  is  an  action  of  trespass,  founded 
on  the  plaintiff's  possession  of  the  close,  to  recover 
damages  for  the  wrongful  seizure  of  Ins  horse  and  cart. 
The  language  of  the  fourth  and  of  the  seventeenth  sections 
differs  materially.  The  latter  expressly  makes  the  contract 
itself  void ;  but  the  former  only  declares  that  no  action 
shall  be  brought  to  charge  the  defendant  on  the  contract. 
The  plaintifT,  therefore,  has  a  right  to  avail  himself  of  the 
contract  in  fact  made  between  him  and  the  defendant,  for 
any  collateral  purpose — such  as  to  repel  a  trespass  com- 
mitted  by  the  defendant — ^although  he  is  precluded  from 
bringing  any  action  directly  to  enforce  it.  This  appears 
to  be  the  construction  put  upon  the  statute  by  Lord  Ellen- 
borough f  in  Crosby  v.  Wadsworth  (a),  where  he  says — 
"  The  statute  does  not  expressly  and  immediately  vacate 
such  contracts  if  made  by  parol ;  it  only  precludes  the 
bringing  of  actions  to  enforce  them,  by  charging  t/te  con- 
tracting parly  or  his  representatives  on  the  ground  of  such 
contract,  or  of  some  supposed  breach  thereof;  which  de- 
scription of  action  does  not  properly  apply  to  the  one  now 
brought,  viz. — a  mere  action  of  trespass,  complaining  of  an 
injury  to  the  possession  of  the  plaintiff*,  however  acquired, 
by  contract  or  otherwise.**  So,  in  Teal  v.  Aufy  {b),  where 
the  defendants  were  sued  for  the  price  of  some  growing 
trees,  which  they  had  purchased,  cut  clown,  and  carried 
away,  and  the  plaintiff  was  nonsuited  for  want  of  produc- 
ing a  proper  written  memorandum  of  the  contract,  it  is 
said  in  the  judgment  of  the  Court — "  If  an  action  had  been 
brought  to  enforce  such  a  contract  (for  the  purchase  of  am 
interest  in  land),  the  objection  that  the  memorandum  attest- 
ing it  was  not  signed  by  the  parties,  nnd  stamped,  woulc^ 

(a)  C)  East,  61 1.  (/')  2  Brod.  &  B.  99. 
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have  been  well  founded ;  here,  however,  the  agreement  Exch,  of  Pleat, 

wa»  executed.     We  need  not  refer  to  a  variety  of  cases  '  ^ 

where,  upon  an  executed  agreement,  the  party  has  been    Carrington 

entitled  to  recover,  although  he  could  never  have  prevailed         Roots. 

had  the  contract  been  contested  before  it  was  executed." 

The  construction  which  has  been  put  upon  other  statutes 

expressed  in  similar  words,  furnishes  an  analogy  strongly 

applicable  to  this  case.    Thus,  the  Statute  of  Limitations, 

21  J.  I,  c.  16,  8.  3,  enacts  that  all  actions  on  the  case, 

except  slander,  shall  be  commenced  and  sued  within  six 

years  after  the  cause  of  action,  and  not  after :  yet  it  is 

necessary  to  take  advantage  of  the  statute  by  pleading 

it;  And  that  the  statute  does  not  altogether  defeat  the 

debt,  but  only  takes  away  the  remedy  by  action,  is  clear 

from  the  circumstance  that  a  lien  may  exist  for  a  debt  to 

which  the  statute  applies.     Again,  the  act  for  the  preven- 

don  of  the  sale  of  spirituous  liquors  in  small  quantities, 

24*  Geo.  2,  c.  40,  enacts,  that  no  person  «Aa//  maintain  any 

adion  where  the  debt  has  not  been  contracted  at  one  time 

to  the  amount  of  20s. ;  but  it  has  been  distinctly  decided 

that  the   debt  is   not  therefore    void,    but   that  money 

paid  generally  by  the  debtor  may  be  appropriated  to  the 

discbarge  of  a  debt  contracted  in  violation  of  the  provi- 

rioDs  of  the  statute ;  Cruickshanks  v.  Rose  (a).     In  like 

manner  the  trespass — the  injury  to  the  plaintiff's  actual 

ponessian — being  the  substantial  ground  of  action  in  the 

pieient  case,  and  the  contract  being  introduced  only  inci^ 

dentally  and  collaterally,  and  not  for  the  purpose  of  being 

enforced  as  a  contract,  the  prohibition  of  the  statute  does 

not  preclude  the  plaintiff  from  recovering,  if  this  be  the 

c^e  of  a  contract  for  the  sale  of  an  interest  in  land,  and  so 

within  the  4th  section.     Then,  is  it  such  a  contract  ?     It  is 

submitted  that  it  clearly  is.     It  is  an  agreement  for  the 

sale  of  a  growing  crop  of  grass,  made  before  it  is  in  a  state 

(«)  M.  &  Rob.  100.    And  see  Philpott  y,  Jones,  2  Ad.  &  Ell.  41. 
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^^^^'  ^/ ^''^>  to  be  cut  and  carried  away :  not  a  sale  of  grass  already 
^  '  ^     severed  9  or  to  be  severed  by  the  seller.     The  plaintiff  is 

Carrinoton  to  cut  it^  and  to  have  the  use  of  the  land  for  the  purpose. 
Roots.  The  distinction  established  by  the  authorities  is  between 
things  which  would  be  emblements^  which  are  to  be  con- 
sidered as  chattels,  whereas  those  which  would  not  be 
emblements  are  considered  to  be  interests  in  land,  as  parts 
of  the  inheritance ;  Evans  v.  Roberts  (a).  Thus,  the  sale 
of  growing  underwood,  to  be  cut  by  the  purchaser,  has 
been  held  to  confer  an  interest  in  land;  Scorell  v. 
BoxaU{b).  Smith  v.  Surman  (c)  is  distinguishable:  there 
the  contract  was  for  the  timber  of  growing  trees  at  so 
much  a  foot,  i.  e.  for  the  produce  of  the  trees  when  they 
should  be  severed,  not  for  the  growing  trees  themselves* 
Wherever  the  subject  matter  of  the  contract  is  any  thing 
which  has  constituted  a  part  of  the  inheritance,  and  has 
not  been  severed  from  it  by  the  act  of  the  tenant,  it  is  a 
contract  for  the  sale  of  an  interest  in  land.  That  principle 
clearly  comprehends  the  present  case. 

Greenwood f  contra. — First,  thb  action  cannot  be  main* 
tained,  for  want  of  a  written  memorandum  of  the  contract. 
Admitting  that  this  was  a  contract  for  the  sale  of  an  in- 
terest in  land,  it  is  avoided  by  the  statute  ;  or  at  all  events, 
this  is  in  substance  an  action  for  the  enforcement  of  that 
contract,  and  therefore  directly  within  the  prohibition.  It 
is  true  that  the  4th  &  17th  sections  are  expressed  in  dif- 
ferent terms ;  but  it  is  evident  that  the  legislature  could 
not  have  intended  to  make  a  different  provision  in  the  two 
cases :  and  the  ordinary  inference  which  would  arise  from 
the  discrepancy  of  language,  is  much  weaker  than  it  would 
be  if  the  two  provisions  were  in  juxtaposition,  instead  of 
being  disjoined  by  a  great  variety  of  other  matters.  The 
act  is  throughout  very  irregularly  framed :  but  the  object 

(a)  5  B.  &  C.  829.        (6)  1  Y.  &  J.  396.        (c)  9  B.  &  Gr.  561. 
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tfihe  legislature  clearly  was^  to  require  written  evidence   Ejcv^i-  "f  Pieas, 

in  botb  of  these  cases;  and  in  each,  the  meaning  of  the     v ^ 

statute  is  that  a  parol  contract  shall  be  invalid  for  all  pur-    Carrinqton 
poses.     It  is  admitted  that  there  is  no  remedy  on  the  con*        Roots. 
tract;  if  so,  how  can  it  confer  any  right?     The  language 
used  by  the  judges  in  the  different  cases  shews  that  this 
is  the   recognised  interpretation  put  upon  the  statute: 
Ckater  v.  Beckei  (a),  Thomas  v.  Williams  (6).      The  con- 
struction put  upon  the  other  statutes  referred  to  on  the 
other  side,  does  not  furnish  the  analogy  which  is  contend- 
ed for.     It  is  true  that  a  lien  is  not  barred  by  the  Statute 
of  Limitations :  but  on  the  other  hand ^  a  debt  barred  by  it 
Cannot  be  set  off.     So,  a  direction  in  a  will  to  pay  debts 
does  not  apply  to  a  debt  barred  by  the  statute;  Ex  parte 
Dewdney{e).     Again,  as  to  the  Spirituous  Liquors*  Act, 
Seoii  V.  Gilmore  (d)  is  a  distinct  authority  to  shew  that  it 
not  only  prevents  the  bringing  of  an  action  on  the  contract, 
but  avoids  the  contract  itself,  and  even  vitiates  a  security 
referable,  as  to  part  only  of  its  consideration,  to  such  con- 
tract.    With  regard  to  the  observations  of  Lord  Ellen- 
borough  in  Crosby  v.  fVadstoorth,  the  only  real  extent  of 
them  is,  that  the  contract,  though  void  as  a  contract,  may 
be  made  available  as  a  licence,  if  pleaded  as  such.     If  it 
bad  been  so  pleaded  here,  the  defendant  would  have  had 
the  opportunity  of  replying,   and    shewing  that   it  had 
been  countermanded.     But  in  the  next  place,  this  is  in 
lubstance  an  action  brought  whereby  to  charge  the  de- 
fendant on  the  contract.     On  this  point,  Scorell  v.  Boxall 
U  an  authority  for  the  defendant,  and  indeed  goes  beyond 
tl&e  present  case.     There  it  was  held,  that  the  plaintiff, 
vlio had  purchased  the  growing  underwood  by  parol,  had 
ttot  inch  a  possession  as  would  enable  him  to  maintain 

W  7  T.  R.  201.  V.  Scott,  1  Rubs.  &  M.  255,  contri. 

W  10  B.  &  Cr.  664.  (rf)  3  Taunt.  226. 

(e)l5Veg.488;  but  tt%  Jones 

VOL.  II.  8  M.  W. 
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Exch.ofPUat,  trespass,  even  as  against  third  parties:  the  action  being 

^  '  ^    substantially  based  on  his  title,  and  his  title  depending 

Carrxnoton    wholly  on  the  contract.     The  statute  does  not  mean  that 

Roots.        the  action  must  be  such  as  that  the  contract  is  necessarily 

set  out  in  the  declaration;  but  it  applies  wherever  the 

action  is  brought  substantially  to  enforce  it,  or  depends  on 

a  right  resulting  out  of  it. 

But  secondly,  there  is  a  variance  between  the  record  and 
the  evidence.  On  the  face  of  the  record,  it  is  a  contract 
for  the  sale  of  goods  within  the  17th  section ;  according  to 
the  evidence,  it  is  for  the  sale  of  an  interest  in  land,  within 
the  4th.  This  is  therefore  a  variance  for  which  the  plain- 
tiff ought  to  be  nonsuited.  The  crop  is  contradistin- 
guished, in  the  declaration,  from  the  close;  and  the  issue 
is  in  the  same  form :  it  appears,  therefore,  from  the  way  in 
which  the  parties  have  chosen  to  describe  their  contract, 
that  what  was  intended  to  be  purchased  was  the  crop  of 
gi'ass  only,  with  an  easement  over  the  field  for  the  pur- 
pose of  cutting  it,  and  not  any  interest  in  the  land  itself. 
That  is  a  purchase  of  a  chattel ;  Evans  v.  Roberts  (a),  HiU' 
len  V.  Runder  (b).     [He  was  here  stopped  by  the  Court.] 

Lord  Abinger,  C.  B. — If  this  be  a  contract  for  the 
sale  of  goods,  it  is  not  disputed  that  it  is  void  by  the  17th 
section  of  the  statute.  But  if  that  be  doubtful,  and  it  is 
to  be  considered  as  the  sale  of  an  interest  in  land,  and 
therefore  within  the  4th  section,  then  the  question  is, 
whether  that  section,  which  declares  that  no  action  shall 
be  brought  whereby  to  charge  any  person  on  a  contract 
for  the  sale  of  an  interest  in  land,  means  that  the  contract 
shall  be  available  for  any  purpose  as  a  contract,  excepting 
that  of  being  enforced  by  action.  I  think  it  does  not ;  and 
that  the  contract  cannot  be  available  as  a  contract  at  all, 
unless  an  action  can  be  brought  upon  it.     What  is  done 

(a)  5  B.  &  Cr.  829;  8  D.  &  R.  611.  (b)  1  C.  M.  &  R.  266. 
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under  the  contract  may  admit  of  apology  or  excuse^  di-  ^^ch.  of  puat, 
rerso  intuitu«  if  I  may  so  speak ;  as  where,  under  a  con-  ^ 
tract  by  parol,  the  party  is  put  in  possession,  that  posses-  Carrinqtok 
sion  may  be  set  up  as  an  excuse  for  a  trespass,  alleged  to  Rooti. 
hare  been  committed  by  him.  But  wherever  an  action  is 
brought  on  the  assumption  that  the  contract  is  good  in 
law,  that  seems  to  me  to  be  in  effect  an  action  on  the  con- 
tract ;  aa  has  been  ingeniously  argued  by  Mr.  Greenwood. 
If  the  whole  transaction  between  the  parties  were  set  forth 
in  the  declaration,  the  contract  would  form  part  of  it : 
and  in  effect,  the  plaintiff  now  says  that  the  defendant 
oagbt  not  to  take  his  cart,  because  it  was  lawfully  there 
under  that  contract  This  is  a  collateral  and  incidental 
mode  of  enforcing  the  contract,  though  it  is  not  directly 
sued  upon.  I  think,  therefore,  that  the  meaning  of  the 
statute  is,  not  that  the  contract  shall  stand  for  all  pur- 
poses except  that  of  being  enforced  by  action,  but  it 
means  that  the  contract  shall  be  altogether  void.  Then 
what  is  the  meaning  of  this  replication  ?  I  think  it  means 
that  thia  was  an  available  contract  to  give  aright,  capable 
of  being  enforced  by  action.  A  party  cannot  have  a 
lawful  right  which  the  law  will  not  sustain ;  it  is  not  a 
lawful  contract,  which  gives  a  right,  if  it  cannot  be  en- 
forced at  law.  The  replication  means,  therefore,  that 
tlus  was  a  lawful  contract,  which  conferred  a  right :  but 
the  ejidence  shews  that  it  was  not  so,  because  it  was  not 
in  writing,  and  therefore  void  under  the  statute.  It  would 
be  a  different  case  if  the  plaintiff  had  been  sued  by  the 
defendant  in  trespass;  he  might  have  pleaded  a  licence; 
but  though  a  licence  may  be  part  of  a  contract,  a  contract 
b  more  than  a  licence.  The  agreement  might  have  been 
available  in  answer  to  a  trespass,  by  setting  up  a  licence  ; 
not  setting  up  the  contract  itself  as  a  contract,  but  only 
•hewing  matter  of  excuse  for  the  trespass.  That  appears 
to  me  the  whole  extent  to  which  the  plaintiff  could  avail 

s  2 
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^«*-^^^«^  himself  of  the  contract.     I  am  therefore  of  opinion  that 
V     V     "^     the  repUcation  is  not  sustained,  and  that  there  ought  to 
Carrxnotoh    be  a  nonsuit. 

V, 


Roots. 


Parke^  B. — I  am  of  the  same  opinion,  though  I  have  had 
some  doubt  in  the  course  of  the  argument.  This  is  a  de- 
claration in  trespass,  for  seizing  and  detaining  a  horse  and 
cart,  the  property  of  the  plaintiff.  The  defendant  pleads  to 
this,  that  he  was  lawfully  possessed  of  a  certain  close,  and 
also  of  a  crop  of  grass  there  growing,  and  that  he  took  the 
horse  and  cart  because  they  were  wrongfully  encumbering 
the  close,  and  doing  damage  to  it.  The  last  circumstance 
stated  in  the  plea  is  not  wholly  immaterial  to  the  con- 
struction of  what  follows — to  the  question  whether  this 
was  a  licence,  or  a  binding  agreement,  the  effect  of  which 
was  to  give  an  interest  in  the  crop,  and  a  right  to  enter  on 
the  land  for  the  purpose  of  taking  it.  My  judgment, 
however,  does  not  proceed  on  that,  but  would  be  the  same 
if  that  allegation  were  omitted.  The  question  is,  what 
the  plaintiff  means  when  he  avers  in  his  replication,  that 
while  the  close  or  crop  of  grass  were  the  property  of  the 
defendant,  he  agreed  to  sell,  and  sold  to  the  plaintiff^  and 
the  plaintiff  agreed  to  buy,  and  bought  of  him,  the  crop 
of  grass,  at  a  certain  price  per  acre,  with  liberty  to  the 
plaintiff  to  cut  and  take  away  the  grass,  and  to  enter  upon 
the  close  with  his  horse  and  cart  for  that  purpose,  by  vir- 
tue of  which  he  became  possessed  of  the  crop  of  grass* 
Does  he  mean  an  agreement  in  fact,  operating  as  a  licence 
only,  or  a  binding  contract  for  the  sale  of  the  crop,  and 
for  him,  the  plaintiff,  to  have  a  right  of  entry  on  the  land  to 
gather  it?  I  think  the  latter  is  the  true  construction;  and 
that  it  means  a  contract  which  the  one  party  could  enforce 
against  the  other  as  matter  of  right.  If  this  be  so,  then, 
supposing  the  agreement  to  be  for  the  sale  of  chattels,  it  was 
not  proved  by  the  evidence ;  if  it  was  an  agreement  for  the 
sale  of  an  interest  in  land,  it  was  not  binding,  by  virtue  of 
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the  4th  Bection  of  the  Statute  of  Frauds.     I  think  the  ^ch.  of  PUui, 

1837. 
right  interpretation  of  that  section  is  this, — that  an  agree-     v_«„^,^^ 

ment  which  cannot  be  enforced  on  either  side,  is  as  a  con-    Carrinqton 

tract  void  altogether :  no  doubt  it  may  have,  as  an  agree-        Roots. 

ment  in  fact,  some  operation  in  communicating  a  licence ; 

but  such  licence  would  be  countermandable :   and  that 

appears  to  be  the  whole  effect  of  the  decision  in  Crosby  v. 

W(tdsuH)rih.     Here,   no  doubt,  the  plaintiff  might  have 

pleaded  a  licence ;  but  the  defendant  would  have  replied 

that  it  was  countermanded,  and  the  plaintiff  could  not 

have  succeeded  on  that  issue.     I  think,  therefore,  this  is 

an  averment  of  a  binding  contract  for  the  sale  of  the  crop, 

witb  a  right  to  enter  on  the  land  in  order  to  take  the  crop. 

That  contract  being  void  by  the  statute,  the  action  cannot 

be  maintained,  and  the  rule  ought  to  be  absolute  for  a 

nonsuit. 

BoLiiAND,  B. — I  am  of  the  same  opinion.  The  proper 
eonstruction  of  this  replication  is,  that  by  the  agreement 
die  plaintiff  purchased  the  crop,  with  liberty  to  come  upon 
Uie  land  for  the  purpose  of  taking  it.  If  so,  the  issue  is 
raised  on  the  validity  of  the  contract,  for  without  the  con- 
tract it  is  not  shewn  that  the  plaintiff  had  a  right  to  be  on 
the  land.  Taking  it  so,  it  furnishes  no  ground  to  support 
the  right  claimed,  because  it  is  altogether  void  by  the 
Statute  of  Frauds. 

GuBNEY,  B.,  concurred. 

Rule  absolute. 
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Exch,  of  PUas, 
1837. 


A  banking  firm 
was  in  insolvent 
circumstances, 
and  about  to 
stop  payment. 
A.,  a  partner 
in  the  firm, 
informed  B.  of 
the  fact,  in 
order  that  the 
private  balance 
of  C,  B.'s  fa- 
ther, might  be 
drawn  out  of 
the  bank;  but 
desired  him  not 
to  let  it  be 
known  to  D., 
a  shareholder 
in  an  insurance 
company  which 
also  had  an 
account  with 
the  bank,  as 
he,  A.,  did  not 
wish  the  di- 
rectors to  know 
of  it     C.'s  pri- 
vate balance 
was  in  conse- 
quence drawn 
out  the  next 
day.    On  the 
evening  of  that 
day  A.  informed 
C.  of  the  state  of 
the  house.    C, 
being  a  mana- 
ging director  of 
the  insurance 
company,  took 
measures  by 
which  the  com- 
pany's account 
wat  drawn  out 
by  a  cheque 
upon  tlie  bank. 
Two  days 
afterwards  the 
house  stopped : 
— Held,  that 
this  was  not  a 
fraudulent  pre- 
ference of  the 
insuraticc  com* 
pany. 


Belcher  and  Another,  Assignees  of  Lee  and  Others, 

Bankrupts,  v*  Jones. 

X  HIS  was  an  action  for  money  had  and  received,  brought 
against  the  defendant  as  Secretary  of  the  Phoenix  Assu- 
rance Company,  to  recover  a  sum  of  about  8000/.,  alleged 
to  have  been  paid  by  the  bankrupt  Lee  to  the  company,  by 
way  of  fraudulent  preference.  Plea — non  assumpsit.  At 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  Trinity  Term,  the  facts  proved  were 
as  follows : — 

The  bankrupts,  Messrs.  Lee  &  Co.,  carried  on  the 
business  of  bankers  in  London,  until  the  period  of  their 
stoppage  as  hereinafter  stated.  A  Mr.  Cooke,  the 
father-in-law  of  the  bankrupt  Lee,  kept  a  private  ac- 
count with  them;  and  he  was  one  of  the  managing 
directors  of  the  Phoenix  Company,  which  also  banked 
with  Lee  &  Co.  The  bank  being  in  an  embarrassed 
condition,  and  about  to  stop  payment,  the  bankrupt  Lee 
communicated  that  fact  to  his  brother-in-law,  Mr.  Cooke's 
son,  and  told  him  that  the  bank  would  shortly  stop  pay- 
ment ;  and  it  was  then  agreed  between  them  that  Cooke's 
private  balance,  amounting  to  about  2000/.,  should  be 
drawn  out ;  but  Lee  desired  Cooke  not  to  give  any  infor- 
mation of  the  matter  to  a  Mr.  Davies,  who  was  a  share- 
holder in  the  Phoenix  Company,  as  he,  Lee,  did  not  wish 
the  directors  of  the  Phoenix  Company  to  know  anything  of 
it.  In  consequence  of  this  communication,  Cooke's  private 
account  was  drawn  out  on  the  following  day,  which  was 
Monday.  On  the  evening  of  that  day,  Lee  saw  the  elder 
Cooke,  and  informed  him  of  the  state  of  the  house,  and 
that  it  could  not  go  on  beyond  the  Wednesday  following. 
Cooke  in  consequence  filled  up  a  cheque  for  the  amount 
of  the  company's  account,  and  dispatched  his  son  with  it 
to  another  of  the  directors,  by  whom  it  was  signed,  and 
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on  the  following  morning  the  cheque  was  presented^  and  Bxch.  of  PUat, 
the  money  drawn  out.  On  the  Wednesday,  Lee  &  Co. 
stopped  payment.  The  Lord  Chief  Baron,  on  this  evi- 
dence, left  it  to  the  jury  to  say,  whether  the  bankrupt 
made  the  communications  proved  with  the  intention  of 
giving  any  preference  to  the  assurance  company,  direct- 
ing them,  if  they  thought  that  he  had  no  such  intention,  to 
find  for  the  defendant.  The  jury  found  for  the  defen- 
dant, and  his  Lordship  gave  the  plaintiff  s  counsel  leave 
to  move  to  enter  a  verdict  for  the  amount  of  the  cheque. 

In  Michaelmas  Term,  Sir  W.  FoUeti  obtained  a  rule 
nisi,  pursuant  to  the  leave  reserved ;  against  which 

Sir  P.  PoUock^R.  V.  RichardSf  and  Martin^  now  shewed 
cause. — ^The  finding  of  the  jury,  that  there  was  no  inten- 
tion  to  prefer  the  assurance  company,  is  conclusive  of 
this  case.  The  essence  of  a  fraudulent  preference  is,  that 
the  party  must  entertain  an  intent  of  preferring  the  parti- 
cular creditor  in  question.  That  is  distinctly  laid  down 
in  the  case  of  Fidgeon  v.  Sharp  (a).  There  Gibbs,  C.  J., 
says, — *'  The  general  effect  of  the  statutes  on  the  subject 
of  bankrupts  is^  that  all  payments  made  before  bankruptcy 
ire  legal  and  valid ;  but  a  certain  class  of  cases  has  arisen, 
in  which  certain  payments  have  been  supposed  to  be 
made  in  fraud  of  the  bankrupt  laws,  and  are  therefore 
fraudulent  and  void.  But  I  find  in  all  the  cases,  from 
Fordyce^s  to  the  present,  the  fact  found,  that  the  act  was 
done  in  fraud  of  the  bankrupt  laws :  it  must  be  an  act, 
then,  not  only  that  in  effect  contravenes  the  bankrupt 
laws^  but  it  must  be  done  with  intent  to  contravene  them, 
tad  in  contemplation  of  bankruptcy.  The  innocence  or 
guilt  of  the  act  depends,  then,  on  the  mind  of  him  who 
did  it;  and  it  cannot  be  in  fraud  of  the  bankrupt  laws. 
Unless  the  actor  meant  it  should  be  so."     The  doctrine  of 

(«)  5  Taunt.  539;  I  Manh.  196;  2  Rose,  153. 
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^ch.  of  Pleat,  fraudulent  preference,  although  it  has  now  received  a  le- 
gislative sanction  J  was  always  considered  as  an  excrescence 
on  the  bankrupt  law  created  by  judicial  decision;  and  in 
recent  cases  the  Courts  have  intimated  their  opinion  that 
it  has  been  carried  too  far,  and  will  at  all  events  be  little 
disposed  to  extend  it :    Crosby  v.  Crouch  (a),  Morgan  v. 
Brundrett  (6),  Atkinson  \.BrindaU{c).    No  case  can  be 
found  in  which  a  payment  has  been  avoided,  which  was 
made  to  any  other  creditor  than  the  party  in  whose  favour 
the  fraud  was  committed.      Here  the   payment  of  the 
Pbcenix  Company's  account  was  a  mere   consequential 
transaction,  which  the  bankrupt  not  only  never  intended, 
but  even  guarded  against.   A  man  cannot  be  an  unwilling  or 
unconscious  party  to  a  fraud.     Suppose  a  party  in  fear  of 
bankruptcy  went  to  consult  a  friend,  not  knowing  that  he 
was  the  bona  fide  holder  of  a  large  bill  on  which  the  for- 
mer party  was  liable,  but  intending  to  avail  himself  of  his 
advice  or  co-operation  to  assist  some  third  party  ;  but  the 
person   so  consulted,  in  consequence,  immediately  took 
measures  to  secure  himself — could  it  be  said  that  this  vo- 
luntary communication  could  form  the  ground  of  an  action 
to  recover  back  the  money  ?     Or  suppose  the  insolvent 
party  wrote  a  letter  to  a  creditor,  intending  to  give  him  a 
fraudulent  preference,  but  misdirected  it,  and  it  fell  into 
the  hands  of  another  creditor,  who  thereupon  took  mea- 
sures to  secure  his  debt ;  could  that  be  deemed  a  fraud- 
ulent preference,   the   jury  finding   that  there  was  no 
intention  to  prefer  that  creditor  ?     [Lord  Abinger,  C.  B. 
— That  would  be  a  merely  accidental  consequence  of  the 
bankrupt's  act.     Parke,  B. — ^The  question  is,  if  there  be 
a  fraudulent  preference,  to  what  extent  you  can  pursue  its 
consequences.     Suppose  the  bankrupt,  intending  to  prefer 
a  particular  creditor,  writes  to  him,  telling  him  to  burn 

(a)  2  Camp.  165;  11  East.  256.         (c)  2  Scott,  229;   2  Bing.  N. 
(h)  5  B.  &  Ad.  289;  2  Nev.  &      C.  225. 
M.280. 
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the  letter;  but  he  shews  it  to  another  creditor,  who  goes  £*ek.  of  PUa$, 
and  draws  out  his  balance.    That  is  exactly  an  analogous 
case,  supposing  the  jury  here  to  have  acted  on  the  under- 
standing that  there  was  a  stipulation  of  secrecy.]      An- 
other analogous  case  would  be  that  of  a  party,  accidentally 
P^^Ming  by,  who  should  overhear  such  a  communication. 
To  sustain  the  argument  on  the  other  side,  the  bankrupt 
must  be  supposed  to  adopt  all  the  probable  consequences 
of  his  being  overheard,  and  to  be  guilty  of  all  the  fraud 
resulting  thereby.     The  object  of  the  law  is  to  coerce  and 
restrain  the  disposing  mind  of  the  bankrupt,  and  to  pre- 
vent him  from  wilfully  disposing  of  his  property  to  any 
other  person  tlian  those  to  whom  the  law  directs ;  and  the 
result  of  all  the  cases  is,  that  to  constitute  a  fraudulent 
preference,  the  payment  must  be  entirely  voluntary,  it 
must  be  made  in  contemplation  of  bankruptcy,  and  it  must 
be  found  as  a  fact  that  it  was  made  with  intent  to  prefer 
the  particular  creditor  in  question.     Harman  v.  Fisher  (a), 
Anderson  v.  Temple  (A),  Hartshorn  v.  Slodden  (c),  Vacher 
V.  Cocks  (rf)»  I>c  Tastet  v.  Carroll  (e). 

Sir  W.  FoUeii  and  Wightman^  in  support  of  the  rule. — 

It  must  be  conceded  that  the  plaintiffs  are  bound  by  the 

finding  of  the  jury,  that  there  was  no  intention  to  prefer 

the  Phoenix  Company.     But  the  facts  of  this  case  are 

such  as  distinguish  it  altogether  from  those  put  by  way  of 

iHostration  on  the  other  side.     The  doctrine  of  fraudulent 

preference  stands  on  this  principle, — that  all  the  creditors 

shall  stand  on  an  equal  footing ;  the  Court  will  not  allow 

ooe  creditor,  or  one  class  of  creditors,  to  receive  payment 

by  means  of  the  voluntary  act  of  the  bankrupt,  made  at  a 

^'oie  when  he  is  contemplating  bankruptcy.     Now,  in  the 

(«)  Cowp.  117;  Loflft,472.  (rf)  1  B.  &  Adol.  152. 

(*)4Burr.  2239|lW.Black«t.  (c)  1  Stark.  N.  P.  C.  88;   2 

^-  Rose,  462. 
(«)  2  Bos.  &  P.  685. 
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ExeKofj^Uas,  present  casCi  there  can  be  no  doubt  that  the  transfer  of 

this  large  sum  of  money  was  the  effect  of  the  bankrupt's 
voluntary  act,  viz.  his  communication  to  Cooke  the  fa- 
ther; nor  that  the  firm  at  that  time  conteniplated  bank- 
ruptcy ;   the  house  did  not  stop  in  consequence  of  the 
drawing  out  of  this  money,  but  the  stoppage  had  been 
determined  on  before.   And  the  bankrupt  clearly  intended 
a  fraud  upon  the  law,  so  far  as  respected  the  private  ac- 
count of  Cooke.     Then  the  question  is,  whether,  if  the 
necessary  or  natural  consequences  of  the  fraud  lead  to  a 
greater  injury  to  the   creditors  than  was   expressly  in- 
tended, the  transaction  is  not  also  invalidated  as  to  such 
consequences  also.     This  is  not  the  case  of  two  separate 
creditors ;  it  is  a  communication  made  to  one  party,  who 
is  a  creditor  in  two  rights.     The  question  is,  what  must 
the  bankrupt  be  held  to  intend?     It  is  said,  to  prefer 
the  particular  creditor ;  but  that  assumes  the  whole  ques- 
tion.    The  act  of  the  bankrupt  leads  equally  to  both  the 
payments.     It  is  said,  he  docs  not  know  of  this  payment; 
but  he  is  the  acting  party  who  puts  the  Phoenix  Company 
in  motion  to  obtain  it,  which  is  what  is  meant  by  the 
term  voluntary.     Suppose  a  party  has  an  account  with 
a  bank,  partly  of  his  own,  partly  as  a  trustee ;  and  the 
bankrupt  makes  a  communication  to  him,  with  the  pur- 
pose of  giving  the  cestui  que  trust  a  preference :  may  the 
trustee  go  and  draw  out  his  own  balance,  to  the  injury 
of  the  other  creditors  ?    Or,  suppose  a  party  has  a  balance 
to  his  credit  of  50002^,  and  the  bankrupt  tells  him  the 
house  is  insolvent,  but  says  at  the  same  time,  "  Mind,  I 
intend  you  only  to  draw  out  2000/.  ;**  but  the  creditor 
draws  out  the  5000/. — is  that  payment  good  ?    So,  the  case 
may  be  put  of  a  communication  made  to  a  party  who  is  a 
partner  in  two  firms,  intended  for  the  benefit  of  one  of 
them  only,  but  used  for  the  benefit  of  both.    The  general 
principle  of  law  is,  that  if  a  party  intends  to  do  a  criminal 
or  fraudulent  act,  he  is  responsible  for  its  consequences. 
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Erery  crime  depends  altogether  on  the  inteni ;  yet  a  party  ^xcA.  rf  PUat, 
u  guihy  of  murder  if  he  kills  A.,  intending  to  murder  B., 
because  it  is  an  act  done  in  pursuance  of  his  illegal  pur- 
pose, though  not  the  act  which  he  intended.  Here,  it  is 
clear  there  is  an  unequal  distribution  of  the  funds,  in  di- 
rect consequence  of  the  act  of  the  bankrupt,  which  was 
committed  with  the  intention  of  defeating  such  equal  dis- 
tribution, though  not  to  the  same  extent.  The  principle 
of  law  ought  to  be  fully  carried  out,  so  as  to  restore  the 
equal  distribution  of  the  fund  to  the  full  extent  to  which 
it  has  been  thus  defeated. 

Lord  Abingbr,  C.  B. — We  shall  take  a  short  time  to 

consider  this  case,  not  that  we  entertain  any  great  doubt 

upon  it,  but  the  question  being  one  of  considerable  im- 

portanocy  we  think  it  right  to  give  a  deliberate  judgment 

upon  it. 

Cur.  adv.  vult. 

A  few  days  afterwards. 

Lord  Abikger,  C.  B.,  delivered  the  judgment  of  the 

Court. — ^In  this  case  it  appeared  in  evidence,  that  it  never 

was  the  intention  of  any  of  the  bankrupts  that  the  party 

to  whom  the  communication  was  made  by  one  of  them, 

should  draw  out  the  balance  of  the  Phoenix  Assurance 

Company,  but  only  his  own  private  balance.     The  jury, 

indeed,  found  the  fact  to  be  so ;  and  the  only  question  for 

our  consideration  was,  whether,  admitting  the  fact  to  be 

tt  found  by  the  jury,  yet,  inasmuch  as  the  communication 

was  made  to  a  director  of  the  assurance  company,  and  it 

Vtt  at  least  a  probable  consequence  of  such  communica- 

^  that  he  would  act  as  he  did,  in  withdrawing  their 

"^ce,  this  amounted  to  a  fraudulent  preference.     And 

the  sum  of  the  argument  on  the  part  of  the  plaintiffs  ap- 

P^^  to  be,  that,  notwithstanding  a  man's  declared  in- 

^tion  contradicting  any  design  of  a  fraudulent  prefer- 

*'^c,  still  if,  in  consequence  of  any  act  of  his,  any  person 
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Exch,  qf  PUoi,  whatsoever  obtains  a  preference,  that  will  render  the 

transaction  Fraudulent.  We  think,  if  we  assented  to  such 
a  conclusion^  we  should  carry  the  doctrine  of  fraudulent 
preference  farther  than  any  of  the  cases  warrant.  It  ia 
admitted,  that  the  doctrine  of  fraudulent  preference  was 
engrafted  on  the  bankrupt  law  by  judicial  decisions,  more 
especially  by  those  of  Lord  Mansfield^  whence  it  has  been 
imported  into  the  statute  6  Geo.  4,  c.  16.  There  had  been 
a  divergence  from  the  principle  acted  on  by  Lord  Mams' 
Jield^  but  latterly  there  has  been  a  recurrence  to  the  pro- 
per principle.  We  think  that  if  we  were  to  hold  the  cir- 
cumstances of  the  present  case  to  amount  to  a  fraudulent 
preference  of  the  assurance  company,  we  should  be 
stretching  the  cases  too  far.  This  money  was  paid  out  in 
the  ordinary  course  of  a  banker's  business,  in  consequence 
of  a  customer's  cheque;  and  it  appears  that  the  other 
partners  of  the  bankrupt  who  made  this  communication 
were  not  at  all  aware  of  this  payment ;  besides  the  fact 
that  it  was  made  contrary  to  the  intention  of  that  bank- 
rupt. It  is  nothing  more  than  an  ordinary  payment  on  a 
banker's  cheque.  Put  the  case  of  a  party  who,  intending 
a  fraudulent  preference  to  a  person  in  the  situation  of 
Cooke,  brings  money  and  pays  him  his  private  debt,  and 
the  person  so  paid  requires  him  to  pay  a  trust  debt  also 
out  of  other  money  which  he  brings  with  him,  and  the 
debtor  refuses ;  if  the  debtor  afterwards  delivers  the  re- 
sidue of  the  money  to  a  third  party  to  take  to  lodge  at  a 
banker's  for  him,  and  that  third  party,  (to  whom  also  he 
is  indebted),  is  advised  by  the  person  to  whom  the  first 
payment  is  made,  to  apply  it  to  his  own  debt ;  if  he  does 
so,  would  this  be  a  fraudulent  preference  of  him  by  the 
debtor?  I  think  not:  and  if  we  were  to  hold  the  present 
case  an  instance  of  fraudulent  preference,  and  the  assig- 
nees entitled  to  recover,  the  lengths  to  which  it  might  be 
carried  would  be  quite  extravagant. 

Rule  discharged. 


HILARY  TERM,  7  WILL.  IV.  Sti^ 

Exch.  of  Pltat^ 
1837. 

Ladd  v.  Lynn.  *      ^      ^ 

ASSUMPSIT.   The  first  count  of  the  declaration  stated,  A  husband,  who 
that  certain  differences  existed  between  the  defendant  and  from'h^wife, 
Martha  his  wife,  and  that  they  were  living  apart  from  each  Jf^Jf^'  * 
odier,  and  that  it  was  desired  by  them,  and  particularly  »tion  should 
by  the  defendant,  that  they  should  live  separate,  and  that  a  and  executed: 
deed  of  separation  should  be  prepared ;  and  for  effectuating  uj/husband^ 
the  said  desire  and  purpose  it  was  expedient  and  necessary  7««  not  Uabie 

..    ^  \.      ij   .    .      .  J  ,  ,  for  the  expenses 

that  some  person  should  join  in  and  become  a  party  as  of  hb  wife's 
trustee  for  the  said  Martha ;  and  thereupon,  in  considers-  ^n^a  couni 
tion  that  the  said  plaintiff  would  join  in  and  become  a  ^'P*'^  ^  ^ 

^  •^  prepared  and 

party  to  sach  a  deed  as  such  trustee,  the  defendant  pro-  executed,  in 

mited  the  plaintiff  to  pay  him  all  such  costs  as  he  might  or  any  promise 

should  reasonably  incur  in  arranging  the  proper  terms  of  J2^™^nj|['7 

die  deed,  and  causing  a  proper  deed  to  be  prepared  and 

letded  on  his  part  as  such  trustee,  and  in  and  about  the 

execution  thereof  by  him.    The  declaration  then  averred, 

tliat  the  plaintiff  did  arrange  the  terms  of  the  deed  of  se- 

(MtfatiOD,  and  procure  a  deed  to  be  prepared  on  his  part  as 

Mich  trustee,  and  that  he  executed  the  same,  and  that 

certain  costs  were  incurred  in  that  behalf,  but  that  the 

defimdant  had  not  paid  them.  There  were  also  counts  for 

nooey  lent,  money  paid,  and  on  an  account  stated.   Plea — 

the  general  issue.  At  the  trial  before  Lord  Abinger,  C.  B., 

It  the  Middlesex  sittings  after  last  Michaelmas  Term,  it 

Appeared  that  differences  had  arisen  between  the  defend- 

mt  and  his  wife,  which  caused  a  separation,  and  it  was 

H[reed  that  a  deed  of  separation  between  them  should 

Ik  prepared,  and  that  the  plaintiff  should  be  appointed  a 

^nutee  fur  the  wife.     The  defendant's  attorney  accord- 

B^y  prepared  a  deed,  which  he  sent  for  perusal  to  the 

pl^tiff's  attorney,  who  acted  as  the  friend  of  the  wife.  A 

^nterpart  of  the  deed  was  also  prepared  by  the  plain tiff^s 

^rney,  and  executed  by  the  parties ;  but  the  defend- 


266  CASES  IN  THE  EXCHEQIIER9 

JBxcA.  of  Pleas,  ant  refused  to  discharge  any  expenses  incurred  by  the  wife 

respecting  the  deed  of  separation  as  a  matter  of  right,  but 
agreed  to  pay  and  did  pay  the  expense  incurred  by  the 
plaintiff's  attorney  for  perusing  the  deed.  Before  the  first 
instalment  under  the  deed  became  due  the  plaintiff  had 
advanced  the  wife  a  small  sum  of  money.  The  action  was 
brought  to  recover  the  expense  of  the  counterpart  and  the 
money  so  advanced.  It  appeared  that  in  consequence  of 
some  alleged  misconduct,  the  defendant  had  turned  his 
wife  out  of  doors,  and  notice  was  given  to  the  plaintiff  and 
his  attorney  not  to  give  her  credit,  as  the  defendant  would 
not  be  responsible.  The  Lord  Chief  Baron  was  of  opinion, 
on  these  facts  being  proved,  that  the  plaintiff  ought  to  be 
nonsuited,  and  directed  a  nonsuit  accordingly,  giving  the 
plaintiff  liberty  to  move  to  enter  a  verdict  for  such  sum  as 
the  Court  should  think  fit. 

Sir  jP.  Pollock  now  moved  accordingly. — A  counterpart 
of  the  deed  of  separation  being  necessary  for  the  wife's 
security,  the  defendant  was  bound  to  pay  the  expense 
incurred  in  preparing  it.  The  defendant  having  turned  his 
wife  out  of  the  house,  he  was  liable  to  pay  any  debts  she 
might  incur  for  necessaries ;  and  it  is  immaterial  that  the 
husband  has  given  notice  that  he  will  not  be  answerable 
tor  her  debts.  In  Jenkins  v.  Tucker  (a),  it  was  held  that 
when  the  husband  went  abroad  and  left  his  wife,  who  died 
in  his  absence,  a  third  person,  who  voluntarily  paid  the 
expenses  of  her  funeral,  though  without  the  knowledge  of 
the  husband,  might  recover  from  him  the  money  so  laid 
out.  That  shews  that  a  person  may  contract  a  debt  for 
necessaries  on  account  of  a  wife  abandoned  by  her  hus- 
band, and  if  he  pay  those  debts,  he  is  entitled  to  recover 
the  money  back  from  the  husband.  When  the  liability 
arises  independently  of  assent  or  dissent,  the  dissent  will 

(a)  1  H.  Bl.  90. 
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not  take  away  the  right  to  recover.  The  counterpart  of  ^<^  qf  PieoM, 
the  deed  was  necessary  for  the  wife's  security.  If  it  had 
not  been  executed^  she  might  have  said  that  she  would 
not  be  satisfied,  and  then  the  husband  must  have  had  a 
suit  for  alimony  brought  against  him :  but  he  agrees  to 
this  deed  in  lieu  of  a  suit  for  alimony.  Then  the  plain- 
tiff or  the  wife's  trustee  necessarily  required  a  counterpart, 
IS  it  would  not  be  right  that  one  deed  only  should  be  exe* 
cuted,  to  remain  in  the  hands  of  the  husband  or  his  attor- 
ney; and  the  defendant  must  be  liable  to  pay  for  the 
expense  of  it. 

Lord  Abingsb,  C.  B. — The  rule  as  to  necessaries  for 
which  a  husband  is  liable,  means  such  things  as  are  neces- 
laiy  for  the  sustenance  or  protection  of  the  wife. 

Parke,  B. — I  think  a  deed  of  separation  cannot  be 
called  a  necessary  for  the  wife.  It  sometimes  becomes  a 
^nation  whether  the  husband  has  entered  into  the  parti- 
cular contract,  and  made  himself  liable  upon  it;  but  here  it 
appears  that  the  husband  disclaimed  all  liability. 

BoLLAND,  B.,  concurred. 

Rule  refused. 

Westburyv.  Aberdein. 
Assumpsit  on  a  policy  of  insurance,  dated  the  3d   A  policy  of 

%j  ^  insurance  on 

NoTember,  1835,  on  a  ship  called  the  King  George,  at  a  ship  called 
uid  from  Malaga  to  London,   warranted  to   sail  on  the  George.^at  and 
MHh  of  October.     The  defendant  pleaded  several  pleas,  [J,*'lo^**"^ 

warranted  to 
"■0  on  the  10th  October,  was  eflfected  on  the  3rd  November  following.  The  insurer  communi- 
*^  to  the  onderwriteri  that  the  King  George,  and  another  vessel  called  the  Fruiter,  both 
"■^from  Malaga  on  the  10th  October,  and  the  underwriters  knew  that  the  Fruiter  had  arrived 
>t  Uodoo  idDe  days  before;  but  the  insurer  knew  also  that  the  captain  of  the  Fruiter  had  seen 
^King  George  off  Oporto  on  the  21st  October,  when  they  had  parted  company  by  reason  of  a 
trieeooibg  on;  and  this  £ict  he  did  not  communicate  to  the  underwriters.  The  King  George  was 
^  b  a  storm,  at  the  entrance  of  the  Channel,  on  the  25th  October.  In  an  action  on  the  policy, 
^jvy  having  found  for  the  plaintiff,  and  that  the  fact  not  communicated  was  not  a  material  one, 
^  Cout  granted  a  new  trial. 


\ 


S68  CA8i:s  IN  THE  EXCHF.QUfiR, 

Srefu  of  PUoit  of  which   the   third   only   need  be   stated.     That   plea 
^     alleged  in  substance^  that  after  the  said  ship  called  the 
Wbstburt     King  George  had  sailed  from  the  port  of  Malaga,  and 
Abbrdbin.     ^^^  completed  more  than  half  her  voyage,  she  was  seen  at 
sea  by  the  captain  of  another  ship  called  the  Fruiter, 
which  arrived  in  the  port  of  London  five  days  before  the 
policy  was  effected,  of  which  fact  the  plaintiff  had  notice, 
but  did  not  disclose  the  same,  although,  a  material  one,  to 
the  underwriters.     At  the  trial  before  Lord  Abtnger^  C.  B., 
at  the  London  Sittings  afler  Trinity  Term,  the  following 
facts  were  proved  : — The  King  George  sailed  from  Malaga 
on  the  lOth  October,  1835;  the  Fruiter  had  sailed  from 
the  same   port   the   day   before.     Having  passed  safely 
through  the  Straits  of  Gibraltar,  they  were,  on  the  14th,  in 
company  off  Cape  St.  Vincent,  but  separated  again.    On 
the  21  St  the  captain  of  the  Fruiter  saw  the  King  George 
off  Oporto.     On  that  day  a  gale  came  on,  and  they  again 
parted   company.     The   Fruiter  arrived   in  the  port  of 
London  on  the  30th,  and  on  the  evening  of  that  day  the 
captain  saw  the  plaintiff,  who  was  the  owner  of  the  King 
George,  and  communicated  to  him  the  circumstances  above 
stated.     The  policy  was  effected  on  the  3d  November,  and 
the  time  at  which  the  two  vessels  sailed  from  Malaga  was 
communicated   to    the    underwriters ;   they    knew    also, 
from  the  entries  at  Lloyd's,  that  the  Fruiter  had  arrived 
on  the  SOth ;  but  the  plaintiff  did  not  inform  them  of  the 
fact  that  the  captain  of  the  Fruiter  had  seen  the  King 
George  off  Oporto  on  the  21st.     The  premium  taken  was 
C0«.,  the  ordinary  premium  being  25«.     The  King  George 
was  lost  in  a  storm,  in  the  chops  of  the  Channel,  on  the 
25th  of  October.     It  appeared  that  the  Fruiter  had  per- 
formed her  voyage  in  the  average  time  of  a  voyage  from 
Malaga  to  London,  and  that  the  principal  part  of  the  risk 
is  in  the  passage  of  the  Straits  of  Gibraltar.     The  Lord 
Chief  Baron  left  it  to  the  jury  to  say,  whether  the  fact  of 
the  Fruiter  having  seen  the  King  George  off  Oporto  was 
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material  to  be  communicated  to  tlie  underwriters,  express-  Exch,  of  PUat, 

1837. 
iDg  his  own  opinion  that  it  was  not,  and  that ,  as  the  more  ^  '  ^ 

dangerous  part  of  the  voyage  had  been  safely  performed,      Westbury 

the  knowledge  of  the  vessel's  having  passed  through  the      Aberdein. 

Straits  would  have  rather  diminished  than  increased  the 

The  jury  having  found  a  verdict  for  the  plaintiff, 


Sir  JP.  Pollock,  in  Michaelmas  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection,  citing 
Kirby  v.  Smiih  (a): — against  which 

Sir  W.  Follett  {Channellmih  him)  now  shewed  cause. — 
It  could  not  be  material  to  communicate  the  fact  that  the 
vessel  was  seen  in  the  direct  course  of  her  voyage  from 
Malaga  to  London.  Being  warranted  to  sail  on  the  10th 
of  October,  she  must  of  necessity  encounter  the  storm, 
and  the  underwriters  knew  that  she  had  encountered  it, 
and  took  an  increased  premium  accordingly.  If  the  fact 
Dot  communicated  had  been  such  as,  if  communicated, 
would  have  informed  them  that  she  was  exposed  to  a  sturm 
of  which  they  had  otherwise  no  knowledge  at  the  time, 
the  case  might  be  different.  Uow  could'  the  risk  be  in- 
creased by  shewing  that  the  vessel,  a  fortnight  before,  was 
in  safety  ?  [^Parke,  B. — The  difHculty  is,  that  the  plaintiff 
was  apprised  that  the  two  vessels  were  in  safety  together, 
one  of  them  having  arrived  five  days  before.  That  might 
lead  to  a  suspicion  that  something  was  amiss.]  The  storm 
itself  would  be  sufficient  to  account  for  the  difference  in 
die  times  of  their  arrival.  Kirby  v.  Smith  is  distinguish- 
able  from  the  present  case.  There,  a  vessel  sailed  from 
Elstneur  on  her  voyage  home  six  hours  before  the  owner, 
who  followed  on  the  same  day  in  another  vessel,  and 
having  met  with  rough  weather  on  his  passage,  arrived 
first,  and  then  caused  an  insurance  to  be  effected  on  his 

(a)  1  B.  &  AW.  672. 
VOL.  II.  T  M.  W. 
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Exch.  of  Pleas,  ship :  it  was  held  that  these  circumstances  were  material 
i837< 
v^-^^.— ^     to  be  communicated  to  the  underwriters^  and  that  it  was 

WEsrBURY  not  sufficient  to  state  merely  that  the  ship  was  **  all  well 
Aberdein.  at  Elsineur  on  the  20th  July/'  the  day  she  sailed.  There 
the  vessel  was  a  missing  ship  at  the  time  the  policy  was 
effected^  for  it  appeared  that  she  sailed  on  the  20th  Julyy 
and  the  policy  was  effected  on  the  9th  August,  whereas 
the  average  duration  of  the  voyage  was  only  eight  or  ten 
days  at  most ;  and  the  fact  concealed  would  have  shewn 
that  the  one  vessel  was  exposed  to  six  hours  more  of 
tempestuous  weather  than  the  other.  The  natural  con- 
clusion from  the  statement  made  to  the  underwriters 
would  be,  that  she  did  not  sail  on  the  same  day  oq 
which  the  other  vessel  did.  Here  the  day  of  sailing  was 
communicated  ;  it  was  known  that  the  most  dangerous 
part  of  the  voyage  was  over,  and  the  only  fact  not  com- 
municated was,  that  the  ship  was  seen  on  the  high  road 
to  the  port  of  London. 

Sir  F.  Pollock,  and  R.  V.  Richards,  contra. — The  argu* 
ment  on  the  other  side  proceeds  on  the  fallacious  assump- 
tion that  the  extra  premium  was  taken  because  the  vessel 
was  known  to  have  been  exposed  to  the  storm ;  when  it  was 
taken  merely  for  the  chance  of  her  having  encountered  it. 
If  it  had  been  known  that  she  had  been  exposed  to  it,  and 
known  also  that  the  one  vessel  had  arrived  and  the  other 
not,  the  insurance  could  not  have  been  effected  on  any 
terms.  The  fact  not  communicated  was  not  merely,  as  it 
is  said  on  the  other  side,  that  the  ship  was  seen  on  the 
high  road  to  London,  but  that  the  captain  of  the  Fruiter, 
who  had  arrived  Jive  days  before,  had  seen  her.  It  is  true 
the  underwriters  knew  when  the  vessels  sailed,  and  that 
the  Fruiter  had  arrived ;  but  they  did  not  know  that  both 
were  off  Oporto  together,  having  then  completed  two  thirds 
of  the  voyage.  The  present  is  even  a  stronger  case  in 
favour  of  the  insurers  than  Kirby  v.  Smith;  if  the  voyage 
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had  been  only  from  Oporto  to  London,  that  case  would  fiw*.  of  pIim, 

have  been  identical  with  the  present.     The  vessel  here  ^ 

wa«  a  missing  ship,  not  indeed  with  reference  to  the  whole     Wbsttort 

voyage  from   Malaga,   but  with  reference  to  that  from      ABBavanr. 

Oporto,  whieh,  as  the  plaintiff  knew,  was  all  she  had  to 

perform.     Suppose  a  vessel  from  the  East  Indies  had  been 

seen  off  Oporto  six  weeks  back,  would  she  not  be  a  missing 

ship  for  the  purpose  of  that  voyage  !      It  is  no  answer  to 

say  that  the  communication  would  have  shewn  that  the 

vessel  had   escaped  the  main  risks  of  the  voyage :  the 

assured  is  bouml  to  give  the  latest  and  fullest  information 

he  has  received  respecting  the  voyage — it  is  his  duty  to 

communicate  its  whole  history,  as  far  as  it  is  material  to  the 

risk ;  and  the  risk  must  not  only  not  be  greater,  but  it 

must  be  ike  very  risk  contracted  against.  The  effect  of  the 

communication  might  be  to  shew  that  the  greatest  part  of 

the  dangef  was  over  as  regarded  the  whole  voyage,  but 

ilot  as  regarded  (he  voyage  between  Oporto  and  London. 

The  plaintiff  knew  thaf  it  had  ceased,  with  respect  to  both 

the  ships,  to  be  a  voyage  frokn  Malaga  to  London,  and  had 

become  a  voyage  from  Oporto  to  London,  and  that  the 

one  had  arrived  safely  five  days  before.     The  storm  may 

be  laid  out  of  the  question  altogether  for  the  purpose  of 

the  present  argument ;  possibly  the  vessel  was  out  of  it ; 

but  the  increased  premium  was  taken  for  the  chance  of  her 

having  been  in  it.     The  question  of  materiality  is  certainly 

for  the  jury;  but  they  must  take  a  reasonable  view  of  the 

facts,  and  if  they  form  an  erroneous  conclusion  on  the 

point,  the  Court  will  send  the  case  to  a  new  trial ;  Bridges 

V.  Hunter  (a). 

Lord  Abinger,  C.  B. — As  the  defendant  must  pay  the 
costs  of  a  new  trial,  and  as  it  is  at  least  doubtful  whether 
the  point  now  urged,  of  the  voyage  from  Oporto  to  London 

(a)  1  M.  &  Sel.  15. 
t2 
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Westburt 

V, 

Abbrdein. 


^^*  ®/jP^«'»  becoming  material,  and  that  from  Malaga  to  London  ceasing 

to  be  so,  was  brought  under  the  consideration  of  the  jury, 
we  think  the  defendant  should  have  another  opportunity 
of  contesting  that  point.  If  the  additional  risk  arose  from 
the  storm  alone,  the  underwriters  certainly  took  a  good 
premium  for  that  risk.  I  will  not  say,  however,  if  the 
time  of  the  voyage  from  Oporto  to  London  turned  out  to 
be  considerably  more  than  the  average  length,  that  the 
jury,  under  all  the  circumstances,  might  have  come  to  the 
same  conclusion.  My  brother  Parke  seems  to  think  that 
the  fact  of  the  arrival  of  the  other  vessel  so  long  before, 
both  vessels  having  been  together  off  Oporto,  of  itself 
makes  a  difference  in  the  case.  As  the  defendant  must 
pay  the  costs,  it  may  be  as  well,  therefore,  that  he  should 
have  a  new  trial.  The  storm  will  then  be  out  of  the  ques- 
tion, because  the  point  now  pressed  is,  that  the  fact  of  the 
one  vessel  having  arrived  so  long  before  the  insurance  was 
effected  varied  the  risk.  That  point  certainly  was  not  put 
to  the  jury,  at  least  not  through  me.  The  jury  may  con- 
sider even  that  risk  covered  by  the  extra  premium  taken 
by  the  underwriters. 


-K 


Parke,  B. — I  think  that  question  should  be  submitted 
to  the  jury. 

The  other  Judges  concurred. 

Rule  absolute  on  payment  of  costs. 


Attwill  17.  Baker. 

Where  a  rale  SEuMPRE  Y  had  obtained  a  rule  nisi  for  setting  aside 
[he  ulue^^*^*  the  issue  and  notice  of  trial  in  this  cause  for  irregularity, 

notice  of  tiial,  .  .   .     .         u  i-      *u 

on  the  ground  that  the  former  wai  delivered  as  for  trial  at  the  aittings,  and  the  latter  before  Uie 
Secondary,  wa«  drawn  up  on  reading  the  Judge's  order  for  trial  before  the  Secondary,  the  Court 
took  judicial  notice  that  it  was  an  order  in  the  cause,  though  that  was  not  iiated  in  the  affidavits. 


HILARY  TEKM,  7  WILL.  IV.  278 

on  the  authority  of  Ward  v.  Peel  (a) ;  the  plaintiff  having  Exch.  of  Pleas, 
delivered  an  issue  in  the  ordinary  forniy  as  for  trial  at  the 
sittings,  and  a  notice  of  trial  before  the  Secondary. 

Lumley,  who  shewed  cause,  objected  that  it  did  not 
sufficiently  appear  that  there  was  any  Judge's  order  for 
trial  before  the  Secondary  ;  the  affidavit  in  support  of  the 
rule  stating  only  that  the  issue  and  notice  of  trial  had 
been  delivered.  The  issue,  therefore,  was  not  shewn  to 
be  irregular,  although  the  notice  of  trial  was  certainly 
bad. 

Humfrey  answered,  that  the  rule  was  drawn  up  on 
reading  the  Judge's  order,  and  the  Court  would  therefore 
take  judicial  notice  that  it  was  an  order  in  tlie  cause. 

Parke,  B. — That  is  sufficient. — The  plaintiff  may  amend 
on  payment  of  the  costs  of  this  application. 

Rule  discharged  accordingly, 
(a)  1  M.  &  W.  743. 


Wallis  v.  Day  and  Another. 

Covenant  on  an  indenture,  dated  the  8th  July,  1830,  The  plaintiff, 
made  between  the  plaintiff  of  the  one  part,  and  the  de-  to  thrdefen- 
fendants  of  the  other  part,  whereby  the  defendants,  for  danu  his  trade 

*  ^  '  and  buiinets 

at  a  carrier 
between  London  and  Wisbech,  and,  in  consideration  of  the  covenants  therein  contained  on  the 
defendants'  part,  covenanted  with  tliem  that  he  would  not  thenceforth,  during  his  life,  exercise  the 
trade  of  a  carrier,  except  as  thereinafter  meniioned;  and  that  he  would  thenceforth,  during  his  life, 
faithfully  senre  the  defendants  as  an  assistant  in  the  trade  of  a  carrier :  and  the  defendants,  in  con- 
sideration of  the  before* mentioned  covenants,  and  of  the  plaintiff's  faithful  service  as  aforesaid, 
covenanted  to  pay  him  a  certain  weekly  sum  for  his  life.  In  an  action  against  the  defendants  on 
thb  covenanti — Held,  that  the  plaintiff's  covenant  to  serve  during  his  life  was  good  in  law,  and 
that  the  covenant  in  restraint  of  his  trade  was  not  void,  inasmuch  as  he  was  not  absolutely  re- 
strained from  carrying  on  the  trade,  but  only  from  carrying  it  on  in  any  other  way  than  as  an  assist- 
ant  to  the  defendants 

Qmare,  whether,  supposing  this  covenant  were  void,  as  being  in  general  restraint  of  trade,  the 
pliintiff  ooald  nereitbeless  have  sued  on  the  defendants'  covenant  to  pay? 
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Exck.  of  PUat,  the  considerations  therein  mentioned,    covenanted  with 
1837. 

the  plaintiff  to  pay  him  for  fifteen  years  the  weekly  sum  of 

2L  3s.  lOd.  The  declaration  alleged  as  a  breach  that  there 
was  due  to  the  plaintiff  the  sum  of  39/.  9^.  of  such  weekly 
payments,  for  eighteen  weeks  ending  on  the  2^d  October, 
1836.  The  defendants  demurred,  after  craving  oyer  of 
the  indenture,  by  which,  after  reciting  that  the  plaintiffhad 
for  many  years  carried  on  the  trade  of  a  carrier  from  Lon« 
don  Ip  St.  Ives  and  thence  to  Wisbech,  and  had  agreed 
with  the  defendants  for  the  sale  or  relinquishment  to  them 
of  his  trade  or  business,  on  the  terms  and  conditions  there- 
inafter expressed ;  it  was  witnessed,  that  in  pursuance  of 
the  covenants,  stipulations,  and  agreements,  thereinafter 
contained  on  the  part  of  the  defendants,  the  plaintiff  sold, 
assigned,  and  relinquished  to  the  defendants  all  the  good- 
will and  interest  which  he,  the  plaintiff,  hnd  in  or  con- 
cerning the  said  trade  or  business  as  a  carrier,  as  the 
same  had  been  and  then  was  carried  on,  and  exercised 
and  enjoyed  by  him,  and  all  his  estate  and  interest 
therein.  And  the  plaintiff,  for  the  considerations  therein- 
before expressed,  and  in  consideration  of  the  covenants 
thereinafter  contained  on  the  part  of  the  defendants,  co- 
venanted with  the  defendants,  that  he  would  not,  at 
any  time  from  thenceforth  during  the  term  of  his  natural 
life,  either  by  or  for  himself,  or  for  or  with  any  other 
person  or  persons  whomsoever  in  trust  for  him,  or  tp  or 
for  his  use,  benefit,  or  advantage,  set  up,  exercise^  or  in 
any  sort  or  mani^er  howsoever  use  or  follow  the  trade  or 
business  of  a  carrier,  except  as  thereinafter  was  excepted, 
and  that  the  plaintiff  should  and  would  from  thenceforth 
during  his  life  well  and  faithfully  serve  the  defendants  as 
an  assistant  in  the  said  trade  or  business  of  a  carrier,  &c. 
And  the  defendants,  for  the  considerationa  before  ex- 
pressed, and  in  consideration  of  the  covenants  therein* 
before  contained,  and  of  the  good  and  faithful  service  of 
the  plaintiff  as  aforesaid,  covenanted  with  the  plaintiff  that 
they  would  pay  or  cause  to  be  paid  to  him,  for  the  term 
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of  fifte^ft  years  from  the  date  thereof,  the  weekly  sutn  of  Exch.  tf  Pleat, 
21.  Ss,  lOrf.,  and  for  the  remainder  of  his  life,  if  he  should  '  ^ 

be  living  at  the  expiration  of  the  term  of  fifteen  years,       Walms 
the  weekly  sum  of  11.  8s.  lOd.    The  indenture  then  con-         Day. 
tained   a  proviso   for    referring    disputes    touching  the 
plaintiff's  conduct  to  arbitration. 

Joinder  in  demurrer. — The  grounds  of  demurrer  stated 
in  the  margin  were,  that  the  indenture  was  void  as  being 
in  restraint  of  trade,  the  plaintiff  being  prohibited  from 
exercising  the  trade  during  his  life,  and  everywhere,  in- 
stead of  the  prohibition  being  confined  to  a  particular 
district,  or  the  line  of  road  of  the  defendants,  or  to  the 
period  during  which  the  defendants  or  either  of  thetH 
should  continue  to  exercise  the  trade :  That  it  did  not 
appear  that  there  had  been  actual  service  rendered  by  the 
plaintiff  to  the  defiendants  :  and  moreover,  that  the  weekly 
sum  being  entire,  and  one  of  the  considerations  for  the 
payment  thereof  being  invalid,  the  contract  was  wholly 
void. 

Kelly 9  in  support  of  the  demurrer. — The  covenant 
whereby  the  plaintiff  engages  not  to  exercise  his  trade 
during  his  life,  being  in  general  restraint  of  trade,  is  void ; 
and  inasmuch  as  it  forms  a  part  of  the  entire  considera- 
tion for  the  defendants*  covenants,  they  are  avoided  also. 
It  is  not  necessary  to  argue  that  the  declaration  is  bad  for 
Want  of  an  allegation  that  the  service  has  been  performed : 
the  general  allegation  that  the  plaintiff  has  performfed  all 
he  Was  bound  by  his  contract  to  perform  may  be  sufficient 
to  meet  that  objection,  and  as  the  covenants  are  inde- 
pendent, even  if  the  defendants  had  pleaded  tliat  the 
plaintiflThad  performed  no  service,  it  would  have  been  no 
answer  to  the  action.  It  is  not  the  ease  of  a  condition,  but 
of  an  affirmative  covenant  entered  into  in  consideration 
of  several  covenants  on  the  other  side,  one  of  which  is  ne- 
gative ;  and  therefore,  although  the  negative  covenant  be 
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Exeh.  of  Pieast  broken,   the   affirmative   covenants   must   be   performed. 
1837. 

'     Hunlocke  v.  Blacklowe  (a).     And  so,  on  tlie  other  hand, 

Wallis        the  performance  of  the  service  vrill  not  entitle  the  plaintiff 
Day.  to  recover,  unless  he  be  entitled  otherwise.    No  question, 

therefore,  arises  on  the  performance  or  non-performance  of 
the  service.  But  one  of  the  considerations  for  the  defend- 
ant's covenant  to  pay  being  in  restraint  of  trade,  the  cove- 
nant is  not  binding.  It  is  true,  the  contract  being  by  deed, 
no  consideration  need  be  shewn  for  it;  but  it  being  stated 
in  the  deed,  and  averred  in  pleading,  that  it  was  entered 
into  for  various  considerations,  if  one  of  them  cannot  be 
enforced,  the  contract  is  avoided.  Now  this  being  an  abso- 
lute contract,  binding  the  plaintiff  not  to  carry  on  trade 
for  his  whole  life,  not  limited  in  point  either  of  time  or 
place,  is  void  as  against  public  policy,  and  on  the  autho- 
rity of  all  the  cases.  [Lord  Abinger,  C.  B. — Can  you  shew 
any  case,  except  where  the  prohibition  was  attempted  to 
be  enforced  ?  I  should  require  a  strong  authority  to  say, 
(although  the  prohibition  would  not  be  binding  as  against 
the  party  himself),  that,  there  being  nothing  criminal 
in  the  contract,  he  should  not  have  the  benefit  of  it,  where 
he  has  in  fact  performed  it.]  It  cannot  make  any  material 
distinction  whether  the  question  arises  in  the  one  form  or 
in  the  other ;  the  cases  go  to  the  extent  that  the  restraint 
is  illegal,  and  therefore  not  binding.  If  it  be  illegal  in 
itself,  and  therefore  void,  how  can  tlie  other  covenant 
stand  which  is  founded  on  it  ?  This  is  a  case  quite  diffe- 
rent from  that  of  a  matter  merely  prohibited  by  statute :  the 
ground  on  which  the  principle  proceeds  is  not  merely  that 
the  prohibition  is  personally  injurious  to  the  individual, 
but  that  it  is  prejudicial  to  the  public,  and  therefore  that 
the  contract  is  avoided  altogether.  MitcheU  v.  Reynolds  (6), 
Chesman  v.  Nainby  (c),  Homer  v.  Ashford  (d),   Young  v. 


(a)  2  Saund.  155  a.  (c)  2  Stra.  739. 

lb)  1  P.  Wms.  181.  («/)  3  Bing.  322;  1 1  Moore,  91. 
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Tifnmins{a).  Those  aulliorities  shew  that  even  a  partial  Exeh.ofPU<u, 
restrahit  of  trade  is  void,  unless  it  clearly  appear  that  there 
is  an  adequate  consideration  to  support  it.  Here  every 
covenant  is  absolute.  Suppose  the  defendants  left  off  trade 
altogether,  the  plaintiff  would  yet  be  bound  to  remain  idle 
for  the  rest  of  his  life,  depending  on  them  for  this  small  al- 
lowance. So,  if  they  became  bankrupts, or  otherwise  unable 
to  pay  it  him,  yet  he — his  covenant  being  absolute  and  in- 
dependent — ^is  still  precluded  from  carrying  on  his  trade  for 
his  own  support.  The  consideration  is  therefore  bad  for 
inadequacy,  because  it  is  oppressive  on  the  plaintiff,  and 
places  him  at  the  mercy  of  the  defendants*  circumstances. 
Homer  v.  Graves  (b)  is  directly  in  point.  There  the 
defendant^  a  dentist,  covenanted,  in  consideration  of  re- 
ceiving from  the  plaintiff  professional  instruction  and  a 
salary  determinable  at  three  months*  notice,  not  to  practise 
within  a  district  of  two  hundred  miles  in  diameter;  and 
this  covenant,  though  limited,  was  held  unreasonable  and 
void.  Again,  suppose  the  defendants  were  by  any  means 
prevented  from  having  the  benefit  of  the  plaintiff's  services, 
or  that,  although  personally  continuing  his  services,  he 
carries  on  business  for  himself  in  the  naiiic  of  another  per- 
son, using  his  own  means  and  connexion — are  the  de- 
fendants, nevertheless,  to  continue  to  pay  him  the  allow- 
ance? [Parke,  B. — The  failure  of  consideration  is  no- 
thing, in  the  case  of  a  contract  under  seal ;  yon  can  only 
rely  on  the  ground  that  the  covenant  not  to  trade  is  against 
public  pohcy,  and  therefore  void.  No  doubt,  if  it  is  a 
consideration  for  any  part  of  this  weekly  payment,  you 
cannot  say  for  what  part.]  The  argument  is  not  that  there 
is  no  consideration  for  the  covenant  to  pay,  but  that  the 
consideration  is  a  bad  one,  in  contravention  of  the  policy 
of  the  law,  which  vitiates,  therefore,  any  contract  that  is 
founded  upon  it. 

(a)  1  C.  &  J.  331.  (6)  7  Bing.  735;  6  M.  &  P.  768. 
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Streh.  of  PUoi,  fVightman,  contrd. — It  being  admitted  that  the  cove- 
nants on  either  side  are  absolute  and  independent,  the 
plaintiff  is  entitled  to  recover  on  this  independent  covenant 
for  the  payment  of  money,  even  though  the  covenant  in 
restraint  of  trade  be  void.  There  is  a  known  distinction 
between  contracts  illegal  by  statute,  and  illegal  at  common 
law :  in  the  former  case,  the  whole  contract  is  void ;  in 
the  latter,  a  covenant,  if  independent,  may  be  enforced, 
although  part  of  the  consideration  for  it  be  bad.  Pigofs 
ceue  (a)f  Norton  v.  Simmes  (6),  Fethersion  v.  Huielnn* 
son  (c),  Newman  v.  Newman  (d),  Greenwood  v.  Bishop  of 
London  (e).  Here  the  defendants*  covenant  is  so  inde- 
pendent, as  to  give  the  plaintiff  a  right  to  declare  upon  it 
per  se.  It  is  the  same  thing  as  if  it  stood  simpliciter  as  a 
covenant  for  payment  of  money,  without  reference  to  any 
consideration  whatsoever.  Althougli,  therefore,  there 
may  be  one  of  the  plaintiff's  covenants  which  the  defen^ 
dants  cannot  enforce  against  him,  he  is  entitled  to  recover. 
All  the  cases  referred  to  on  the  other  side  were  actions  to 
enforce  the  illegal  covenant  itself. 

But,  secondly,  the  plaintiff's  covenant  is  legal.     The 
result  of  the  authorities  is,  that  contracts  in  abstract  and. 
general  restraint  of  trade  are  bad  at  common  law,  as  bein|r- 
contrary  to  public  policy ;  but  that  a  partial  restraint  may^ 
be  good,  if  founded  on  an  adequate  consideration.    There^ 
is  no  decision  as  to  the  particular  kind  of  qualifications 
which  is   necessary,   though   generally  it  has  consistecL 
in  a  limitation  of  time  or  place ;  but  any  qualificatioT» 
is  sufficient.     Now  here,   there  is  ho  absolute  restraint 
of  trade  on  the  part  of  the  plaintiff;  he  is  only  limited 
as   to    the   mode  of  carrying    it    on,    viz.,    that    he   i^ 
bound  to  carry  it  on   as  an  assistant  to  the  defendantis^ 
The  public  may  still  have   all  the  benefit  of  his  talents 

(fl)  1 1  Rep.  27,  b.  (<0  4  M.  &  Sel.  66. 

(6)  Hob.  14.  CO  5 Taunt.  72/. 

(c)  Cro.  Eliz.  199. 
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and  skill,  and  he  may  possibly  carry  it  on  in  the  manner  ^'^\^~^^^^ 
most  beneficial  to  himself,  since  he  might  not  have  capital 
to  trade  on  his  own  account.  Is  there  then  any  inadequacy 
in  the  consideration  ?  On  the  contrary,  he  is  to  be  pro- 
vided for  in  a  manner  which  he  considers  sufficient,  for 
the  remainder  of  his  life.  [Lord  Abinger,  C.  B. — In  part- 
nership agreements,  nothing  is  more  common  than  to  sti- 
pulate that  neither  party  shall  carry  on  trade  except  as  a 
partner.]  So  in  contracts  of  apprenticeship,  it  is  every 
day's  practice  to  stipulate  that  the  apprentice  shall  not 
work  for  anybody  else.  There  is  no  principle  which  says 
that  a  man  shall  not  be  restrained  from  being  a  master 
trader ;  it  is  the  disabling  a  man  from  exercising  his  talents 
in  trade  at  all,  which  is  contrary  to  public  policy.  Young 
V.  Thnmins  is  the  nearest  case  to  the  present.  There  the 
undertaking  of  the  defendants  was  to  employ  the  party  as 
theretofore^  and  it  appeared  that  this  might  relieve  them 
from  employing  him  at  all ;  and  therefore  the  Court  said 
that  it  was  an  inadequate  consideration  for  his  engagement 
not  to  work  for  any  other  person.  But  here,  the  plaintiff 
may  carry  on  his  trade  for  the  defendants*  benefit,  and 
they  are  bound  for  his  whole  life  to  pay  him  the  weekly 
sum  agreed  upon. 

Kelly ^  in  reply. — It  is  very  doubtful  whether  the  agree- 
ment of  the  plaintiff  to  serve  for  life  is  good  in  law.  He 
thereby  binds  up  his  hands  from  all  means  of  improving 
his  condition,  and  obtaining  the  reward  of  his  skill  and 
industry,  whatever  profits  he  may  be  the  means  of  making 
for  the  defendants.  But  however  that  may  be,  it  cannot 
be  said  that  a  service  to  another,  at  a  weekly  payment,  is 
a  carrying  on  of  trade ;  otherwise  the  question  never  could 
have  arisen,  since  in  every  case  the  party  has  for  some  time 
been  serving  somebody.  It  is  not  being  such  a  trader  as 
will  enable  the  plaintiff  to  increase  the  commerce  of  the 
country,  or,  except  in  a  limited  and  definite  degree,  pro- 
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BxcK  of  PUat,  cure  credit  or  profit  to  himself.   Moreover,  this  is  clearly  a 

prolubition  to  carry  on  trade  in  any  way^  anywhere  in 
England  except  on  the  particular  line  of  road  specified. 
As  to  the  distinction  taken  between  acts  prohibited  by 
statute  and  at  common  law,  it  is  said  in  Mitchell  v.  Rey* 
noldSf  that  restraint  of  trade  is  in  direct  infringement  of 
Magna  Charta.  But  the  distinction  does  not  apply  to 
anything  which  is  void  as  being  contrary  to  public  policy. 
No  doubt,  where  the  contracts  are  separable,  and  one  of 
them  can  be  ascribed  to  a  lawful  consideration,  that  may 
be  enforced ;  but  here  they  are  not  separable :  it  is  a 
covenant  to  pay  one  entire  weekly  sum  of  money  in  con- 
sideration of  several  different  things,  one  of  which  is  bad. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinger,  C.  B. — This  was  an  action  of  covenant 
on  an  indenture,  by  which  the  defendants  bound  them- 
selves to  pay  the  plaintiff  a  weekly  sum  during  his  life.  It 
appeared  from  the  indenture,  which  was  set  out  on  oyer, 
that  the  plaintiff  had  been  a  carrier  between  London  and 
Wisbech,  and  that  the  defendants  contracted  with  him 
to  purchase  the  goodwill  of  his  business,  and  to  take  him 
into  their  service  at  a  weekly  salary;  and  the  plaintiff  co- 
venanted with  the  defendants  to  refrain  from  carrying  on 
the  business  of  a  carrier  during  his  life,  except  as  therein 
mentioned,  and  to  serve  them  faithfully  in  that  business  for 
his  life.  The  defendants  demurred,  on  the  ground  that 
this  covenant,  being  in  restraint  of  trade,  was  illegal,  and 
that  therefore  the  whole  contract  was  void.  I  cannot  how- 
ever accede  to  that  conclusion.  If  a  party  enters  into 
several  covenants,  one  of  which  cannot  be  enforced  against 
him,  he  is  not  therefore  released  from  performing  the 
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Others.     And  in  the  present  case^  the  defendants  might  Exeh.  of  PUas, 
have  maintained  an  action  against  the  plaintiff*  for  not  ^  *  ^ 

rendering  them  the  services  he  covenanted  to  perform,        Wallis 
there  being  nothing  illegal  in  that  part  of  the  contract.  day. 

It  was  urgedy  however,  that  as  the  contract  is  to  serve  for 
life,  it  is  illegal.     There  is  no  authority  for  that  position, 
and  I  know  of  no  principle  that  makes  it  so  ;  on  the  con- 
trary, my  brother  Parke  has  referred  me  to  a  case  in 
Yiner  (a),  in  which  it  is  laid  down,  that  in  order  to  main- 
tain an  action  against  a  person  who  contracts  to  serve  for 
life,  the  contract  must  be  by  deed.     The  judgment  of  the 
Court  in  favour  of  the  plaintiff  is  sufficiently  sustained  by 
the  authorities  that  were  cited  in  the  course  of  the  argu- 
ment,  and  especially  the  case  of  Mitchell  v.  Reynolds. 
The  rule  of  law  is,  that  a  contract  in  general  restraint  of 
trade  is  void,  as  being  against  the  policy  of  the  law  ;  but 
if  the  contract  be  made  on  sufficient  consideration,  and  the 
public  gain  some  advantage,  it  will  be  good.     Suppose  a 
man  engaged  in  trade  is  desirous,  when  old  age  approaches, 
of  selling  the  goodwill  of  his  business — why  may  he  not 
bind  himself  to  enter  into  the  service  of  another,  and  to 
trade  no  more  on  his  own  account  ?   So  long  as  he  is  able, 
he  is  bound  to  render  his  services ;  and  it  cannot  be  said 
to  be  a  contract  in  absolute  restraint  of  trade,  when  he 
contracts  to  serve  another  for  his  life  in  the  same  trade. 
On  these  grounds,  we  think  there  is  a  sufficient  considera- 
tion to  take  this  case  out  of  the  general  rule  of  law. 

Judgment  for  the  plaintiff, 
(a)  15  Vin.  Abr.  323 ;  Master  and  Servant,  (N)  5. 
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Bxeh,  of  Pleat, 
1837. 


Joseph  Palmer  v.  Jarmain. 


If  a  party,  TrOVER  for  a  bill  of  exchange  for  18/.  16*.  6(/.,  dated 

the  holder  of  the  13th  October,  1835,  drawn  by  the  plaintiff  upon  and 

change  i"get  accepted  by  one  John  Palmer,  payable  to  the  plaintiff  or 

it  discounted,  ^jg  order  two  months  after  date,  and  indorsed  by  the  plain- 

and  to  apply  the     ^  .... 

prooeeds  in  a  tiff.     Plea,  as  to  the  converting  and  disposing  of  the  said 

does  get  it      '  hill  of  exchange,  that  heretofore,  and  whilst  the  plaintiff 

mi!^'*'li^any  ^*'  possessed  of  the  said  bill,  to  wit,  on  &c.,  he  the  plain- 

part  of  the  pro-  tiff  applied  to  and  requested  the  defendant  to  get  the  said 

be  sued  in  bill  discounted  for  the  plaintiff,  which  the  defendant  then 

biuTbatni^t  ^g^eed  to  do,  and  the  plaintiff  then  delivered  the  same 

be  toed  for  to  the  defendanCl^  that  purpose,  and  further  requested 

money  had  and 

recei?ed.  biniy  after  he  should  have  got  the  said  bill  discounted,  to 

take  up  and  pay  out  of  the  proceeds  a  certain  other  bill 
of  exchange  for  the  sum  of  9/.  7«.  6d.f  then  in  the  hands 
of  one  T.  W.  D. ;  and  the  plaintiff  then  further  directed 
the  defendant  to  deduct  the  sum  of  2L  from  such  pro«- 
ceeds  for  his  trouble,  &c.,  and  the  sum  of  \L  5s.  then  due 
from  the  plaintiff  to  the  defendant,  and  afterwards  to  hold 
the  balance,  after  making  puch  payment  and  deductions, 
for  the  plaintiff.  The  plea  then  proceeded  to  aver,  that 
the  defendant  did  get  the  bill  discounted,  and  made  the 
above-mentioned  payment  and  deductions  out  of  the  pro- 
ceeds, and  held  the  balance  for  the  plaintiff.  The  plain- 
tiff replied  to  this  plea,  admitting  that  he  requested  the 
defendant  to  get  the  bill  discounted,  but  denying  that 
lie  authorized  him  to  make  the  payment  or  deductions 
mentioned  in  the  plea;  but  alleging,  on  the  contrary,  that 
he  directed  him  to  pay  over  the  whole  of  the  proceeds  to 
him,  the  plaintiff.  To  this  replication  there  was  a  special 
demurrer,  on  the  grounds,  that  it  admitted  that  the  de- 
fendant did  not  convert  the  bill ;  that  it  tendered  an 
immaterial  issue;  and  that  it  was  a  departure  from  the 
declaration.     Joinder  in  demurrer. 
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Butt  was  about  to  argue  in  support  of  the  demurrer,  £«?A.  rfP^^t^ 
but  no  counsel  appeared  to  support  the  replication. 

Lord  Abjnoer,  C.  B. — The  iacts  alleged  in  the  plea, 
and  admitted  by  the  replication^  shew  tiiat  the  action 
should  have  been  for  money  had  and  received. 

Parkb,  B. — The  defendant  does  nothing  with  the  bill 
which  he  was  not  authorized  to  do;  but  having  disposed 
of  ity  and  made  it  the  property  of  another,  which  he  had 
a  right  to  do  under  the  authority  given  him  by  the  plain- 
tiff to  get  it  discounted,  if  he  has  misapplied  any  part  of 
the  proceeds,  he  must  be  sued  for  the  amount  as  money 
had  and  received. 

Judgment  for  the  defendant  (a). 

(a)  See  Stiemeld  y.  Holden,  4  B.  &  Cr.  5. 


Hill  v.  Allen. 

il.SSUMPSIT   on   an  attorney's  bill,  with   counts   for  A  special  plea 
money  paid,  and  on  an  account  stated.    Pleas,  first,  non  ^^^  attorney's 
assumpsit;  secondly,  that  the  sumsof  money  in  the  second  wil,  which  sets 
and  third  counts  mentioned,  and  therein  respectively  alleged  that  the  piaindff 
to  have  been   due  by  the  defendant  to  the  plaintiff  for  business  so 
money  paid  by  him  for  the  use  of  the  defendant,  and  for  Sn!i&?/a?^ 
money  found  due  from  the  defendant  to  the  plaintiff  on  to  be  useless  to 

,  the  defendant, 

an  account  stated  between  them,  were  monies  expended  —or,  that  it  was 
by  the  plaintiff,  and  charges  inade  by  him,  for  and  in  re-  {Qdemnityfiom 
spect  of  the  work  and   labour,  care,  diligence,  journeys  '^e  pWntiff 
and  attendances  in  the  first  count  mentioned,  and  therein  expenses,— 
alleged  to  have  been  performed  and  bestowed  by  the  plaintiff  d'emurrer,  as 
as  the  attorney  and  soHcitor  of  and  for  the  defendant ;  and  f^*^"  n*|!J^^ 
the  defendant  says,  that,  in  the  performing  and  bestowing  of  i»ue. 
the  said  work  and  labour,  &c.,  the  plaintiff,  as  such  at- 
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&K*.  of  Pleat,  torney  and  solicitor,  conducted  himself  so  negligently,  care- 
lessly, unskilfully,  and  improperly,  that  the  same  be- 
came and  were  wholly  hieifectual  and  useless  to  him  the 
defendant.  Verification. — Third  plea,  that  the  defendant 
is  an  illiterate  person,  wholly  unacquainted  with  the  legal 
requisites  to  entitle  any  person  to  strike  a  docket  against 
another,  or  with  the  legal  consequences  of  such  a  proceed- 
ing; and  that  the  plaintiff  being  an  attorney,  learned  in 
the  law,  and  well  knowing  the  premises,  on  the  26th  May, 
1835,  advised  him,  the  defendant,  that  by  virtue  of  a  cer- 
tain promissory  note  then  in  his  possession,  he  was  legally 
entitled  to  strike  a  docket  against  one  J.  H.,  and  requested 
him  to  strike  the  said  docket,  and  to  authorize  the  plain- 
tiff to  act  as  the  attorney  of  him,  the  defendant,  in  that 
behalf,  and  promised  him,  if  he  would  strike  such  docket, 
to  indemnify  him  from  all  costs,  damages,  and  expenses 
occasioned  thereby,  and  to  take  care  that  he  should  incur 
no  risk  or  loss  in  any  way;  and  the  defendant  says,  that  he, 
relying  upon  the  said  advice  and  promise  of  the  plaintiff, 
did,  under  his  advice,  and  by  and  through  his  agency  as 
the  attorney  of liim  the  defendant,  strike  the  said  docket ; 
and  that  the  said  several  sums  of  money  in  the  declaration 
mentioned,  and  therein  supposed  to  be  due  from  him  to 
the  plaintiff,  are  costs,  damages,  and  expenses  occasioned 
by  striking  the  said  docket.     Verification. 

To  these  two  latter  pleas  the  plaintiff  demurred  spe- 
cially, on  the  ground  that  they  amounted  only  to  the  gene- 
ral issue  ;  and  the  defendant  joined  in  demurrer. 

Lumley^  in  support  of  the  demurrer,  was  stcjpped  by 
the  Court. 

M'Mahon,  contrd,  urged  that  the  third  plea  at  all 
events  was  a  plea  in  confession  and  avoidance,  since  it 
admitted  that  work  was  done  by  the  plaintiff  as  the  de- 
fendant's attorney,  which  was  beneficial  to  the  defendant. 
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but  avoided  it  by  setting  up  a  counter-contract;  which,  ^'^^ ^^^^* 
for  avoiding  circuity  of  action,  was  allowable.   [ParJce,  B. —     v^-^^^— / 
It  comes  to  the  same  thing  as  the  second;  that  the  plain-         Hill 
tiff  has  not  performed  such  services  as  entitled  him  to  be        Allbn. 
paid.     Lord  Abinger,  C.  B. — The  defendant's  answer  is, 
I  made  no  such  promise  as  you  allege,  because  you  in- 
demnified me.]     But  the  plea  discloses  also  that  the  de- 
fendant was  induced  to  enter  into  the  contract  by  the 
fraudulent  misrepresentation  of  the   plaintiff;   if  so,  it 
ought,  under  the  new  rules,  to  be  pleaded  specially. 

Lord  Abinoer,  C.  B. — The  plea  is^  that  the  defendant 
made  no  such  contract  at  all  as  is  declared  upon.  Both 
pleas  are  clearly  bad. 

Parke,  B. — So  far  as  relates  to  this  action,  it  amounts 
to  an  agreement  by  the  plaintiff  to  give  his  services  for 
nothing.  The  defendant  denies  that  there  ever  was  a  con- 
tract in  respect  of  which  he  was  bound  to  pay  the  plain- 
tiff money  on  request. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff  (a). 

(a)  See  Couiins  Y.Paddon,  2  C.      ib.  333;  Jones  v.  Reade,  1  Nev.  & 
M.  &  R.  547 ;  GrounseU  y.  Lamb,      P.  18. 
1  M.  &  W.  352;  Jones  y.  Nanney, 


Casley  r.  BiNNs. 

f^ERVIS  (on  the  27th  January),  shewed  cause  against  a  Whenever  it 
rule  nisi  for  an  attachment  against  the  sheriff  of  Middle-  5i.Sn"ofa* 

motion  to  tet 
aside  m  regular  bail-bond  or  attachnoent,  that  the  plaintiff  has  been  prevented  from  trying  his  cause 
by  the  irregularity  of  the  defendant's  proceedings,  he  is  entitled  to  have  the  bail-bond  or  attach- 
ment stand  as  a  security,  although  it  appear  that  the  rule  to  set  it  aside  might  have  been  disposed 
of  in  time  to  allow  the  plaintiff  to  enter  and  try  his  cause  at  the  regular  time. 

VOL.  II.  U  M.  W. 
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Ereh.  of  PUat,  sex  for  Hot  bringing  in  the  body.     The  arrest  was  on  the 

^      ^     31  St  December;   on   the  /ith   January    the    sheriff  was 

Cablet        ruled  to  return  the  writ ;  on  the  7th  bail  was  put  in ;  on 

mm 

BfNNs.  ^^^  ^^^^  notice  of  exception  was  given;  and  on  the  same 
day  the  plaintiff  declared  de  bene  esse,  laying  the  venue 
in  London.  The  last  term  sittings  in  London  were  on  this 
day,  the  ^7th.  On  the  13th,  notice  of  justification  of  bail 
was  given  for  the  16th^  on  which  day  the  body  rule  ex- 
pired. Two  persons  were  proposed  as  bail,  one  of  whom 
having  fallen  ill,  on  the  16th  application  was  made  for 
further  time  to  justify,  and  four  days*  time  was  given,  on 
payment  of  costs,  and  on  putting  the  plaintiff  in  the  same 
situation.  On  the  18th  a  fresh  notice  of  justification  was 
given  for  the  20th  ;  but  in  the  meantime  the  defendant's 
attorney  found  that  the  bail  was  too  ill  to  come  up  to 
justify  ;  and  on  the  20th  the  defendant  was  rendered,  and 
at  three  o'clock  on  the  same  day  notice  was  given  to  the 
plaintiff's  attorney  of  the  render.  On  the  21st  the 
plaintiff  obtained  the  present  rule. — The  first  question 
was,  whetlier  the  render  was  in  time.  Now  the  object  of 
the  body  rule  being  to  compel  the  defendant  to  justify  or 
render,  either  of  which  gives  the  plaintiff  the  same  security, 
the  order  for  further  time  should  be  construed  as  giving 
time  to  render  as  well  as  justify.  The  render  is  de  facto 
the  same  as  putting  in  bail. 

[It  being  stated  on  the  other  side,  however,  that  the  costs 
had  not  yet  been  paid,  Jervis  admitted  that  he  could  not 
discharge  the  rule  on  this  point,  except  on  payment  of  the 
costs  of  the  former  order  and  of  this  application.] 

The  next  question  is,  whether  the  attachment  is  to 
stand  as  a  security.  The  body  rule  enlarges  the  time  for 
perfecting  bail.  The  declaration  de  bene  esse  is  not  com- 
plete until  bail  is  perfected;  the  defendant  would  therefore 
have  been  entitled  to  four  days  from  the  16th  for  pleading ; 
that  would  carry  on  the  time  until  the  20th;  then  the 
eight  days*  notice  of  trial  would  have  carried  the  plaintiff 
over  the  sittings  of  this  term. 
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Humfreyt  contra. — When   the  defendant  perfects  bail,   Exch,  ofPUat, 
the  four  days  run,  not  from  the  16th,  the  date  of  the  ex-  '  ^ 

piration  of  the  body  rule,  but  from  the  11th,  the  date  of       Caslby 
the  declaration  de  bene  esse.     [Parke  B. — Do  not  you        Binmi. 
stand  in   the  same  situation  as  if  you  had  issued  your 
attachment  on  the  21st^  instead  of  obtaining  a  rule  nisi 
merely  ?     In  that  case  the  defendant  would  have  applied 
on  the  22d  to  set  it  aside  on  payment  of  costs ;  that  rule 
would  have  been  disposed  of  at  all  events  on  the  25th,  and 
you  would  have  been  in  time  to  enter  your  cause  for  trial 
to-day.]     The  question  is  not  when  the  rule  would  or 
would  not  have  come  on  to  be  discussed,  but  whether,  by 
the  irregular  proceedings  of  the  defendant,  the  plaintiff 
has  been  prevented  from  going  to  trial.     Rule  V.  of  H.  T. 
2  W.  4,  directs,  that  upon   staying  proceedings   on   an 
attachment  against    the  sheriff  for  not  bringing  in  the 
body,  the  attachment  shall  stand  as  a  security,  if  the  plain- 
tiff shall  have  declared  de  bene  esse,  and  shall  have  been 
prevented,  for  want  of  special  bail  being  perfected  in  due 
time,  from  entering  his  cause  for  trial,  in  a  town  cause,  in 
the  term  next  after  that  in  which  the  writ  is  returnable, 
and  in  a  country  cause,  at  the  ensuing  assizes.     The  only 
question  in  this  case  is,  whether,  supposing  both  parties 
had  been  regular  throughout,   and    there   had  been  no 
application  on  either  side,  the  plaintiff  could  not  have 
tried  at  these  sittings :  otherwise  it  would  depend,  not  on 
the  regularity  of  the  plaintiffs  proceedings,   but  on  the 
time  when  the  defendant  comes  to  shew  cause  against  the 
rule  for  an  attachment,  whether  the  plaintiff  has  lost  a 
trial.     The  object  of  the  rule  is,  that  the  attachment  shall 
stand  as  a  security,  if  by  the  defendant's  irregularity  he 
has  prevented  the  plaintiff  from  trying, — whenever  the 
rule  for  an  attachment  is  disposed  of.   Suppose  this  were  a 
country  cause,  and  bail  ought  to  have  been  put  in  on  the 
last  day  of  Term,  which  would  enable  the  plaintiff  to  try 
at  the  ensuing  assizes ;  and   on  the  first  day  of  the  next 

v2 
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M  PiM«,  Tent  the  defendant  comes  to  set  aside  an  attachment  on 
payment  of  costs ;  would  it  depend  on  the  question  when 


Camjkt       thai  rule  was  disposed  of^  whether  the  plaintiff  had  lost  a 
trial? 

Pa&K£«  B. — The  reference  to  the  second  part  of  the 
rule  certainly  shews  that  your  construction  of  the  first 
branch  of  it  is  the  right  one.  The  question  does  not 
depend  on  the  time  when  the  rule  for  an  attachment  is 
discussed,  but  on  the  fact  whether,  if  the  defendant  had 
been  regular,  the  plaintiff  could  have  gone  to  trial.  If  by 
the  default  of  the  defendant  the  plaintiff  has  been  pre- 
vented from  trying  his  cause,  the  attachment  is  to  stand  as 
a  security. — The  rule  will  be  discharged  on  payment  of 
the  costs  of  the  order  for  further  time,  and  of  the  present 
application. 

The  rest  of  the  Court  concurred. 

Rule  discharged  accordingly. 


Where  the  date 
of  the  writ  of 
tummons  wu 


White  v.  Farrer. 

^WANN\iZ!di  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict found  for  the  plaintiff  in  this  case,  which  was  tried 
untruly  stated     before  the  under-sheriff  of  Middlesex  on  a  writ  of  trial, 

in  m  writ  of  trial, 

the  Court  set      on    the    ground  of  several    alleged    irregularities,   one 
which  the  ^^  which  was,  that  the  writ  of  summons  was  not  truly 

plaintiff  had        stated  in  the  writ  of  trial,  inasmuch  as  it  was  allec^ed  to 

recovered  '  ° 

thereon,  the        have  been  sued  out  on  the  ISth  September,  whereas  it 

baring  appeared  was  in  fact  issued  on  the  30th.     The  defendant  did  not 
at  the  trial.        ^^^^^^  at  the  trial. 

Hindmarch  shewed  cause,  and  urged  that  the  applica- 
tion ought  to  have  been  to  set  aside  the  writ  of  trial,  and 
not  the  verdict. 
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Parke^  B. — The  writ  is  void,  and  all  the  proceedings  ^'cA.  of  Pietu, 
under  it  are  therefore  irregular ;  and  the  irregularity  has  ^  '  ^ 

not  been  waived.     The  rule  must  be  absolute.  White 

o. 
Farrer. 

Rule  absolute  (a), 
(a)  See  WhippU  v.  ManUy,  1  M.  &  W.  432. 


Rex  v.  Atkins. 

XHIS  was  a  scire  facias  at  the  suit  of  the  Attorney  6e-  Lioencetgrant- 
neraly  on  behalf  of  the  Crown,  to  recover  from  the  de-  mJ^i^new  of"" 
fendant  the  sum  of  1000/.,  being  the  penalty  of  a  bond  CiMtomi  to 

•    1  •  custom-houie 

given  by  the  defendant  and  his  surety  to  his  late  Majesty  ageats,  under 

King  George  the  Fourth,  and  executed  on  the  ^d  March,  c.  107,^139, 

1830.     The  defendant  pleaded  performance  in  the  terms  ^^^^^^^ 

of  the  condition,  and  the  Attorney  General  replied,  assign-  performance  of 

1  •  1  I  •   L     •     ^1  •    •    J        •  ***«*'  dutiei, 

ing  several  breaches,  upon  which,  in  the  rejoinder,  issues  are  conUnued 

were  ioined  '"  ^^  ^^  **** 

were  joinea.  ^^^  ^.^  ^^ 

On  the  trial  before  the  Lord  Chief  Baron,  at  the  Mid-  c  53,  •.144, 

notwithstanding 

dlesex  sittings  after  last  Easter  Term,  a  verdict  was  found  the  repeal  of 
for  the  Crown,  and  subsequently,  upon  a  motion  in  arrest  by^theTi  4 
of  judgment  or  for  a  new  trial,  it  was  ordered  that  the  WiiU4,  c50. 
opinion  of  the  Court  should  be  taken  upon  the  following 
case: — 

On  the  22d  day  of  March,  1830,  the  defendant,  then 
and  still  being  an  agent  for  the  entry  and  clearance  of 
goods  at  the  Custom-House,  executed,  with  his  surety,  to 
his  late  Majesty  King  George  the  Fourth,  a  bond  in  the 
penal  sum  of  1000/.,  subject  to  the  following  condition: — 
*'  Whereas  the  above-bounden  George  Atkins  has  ap- 
plied to  the  Commissioners  of  his  Majesty's  Customs  in 
England,  for  a  licence  to  enable  him  to  act  as  an  agent 
for  transacting  business  at  the  Custom  House  in  London^ 
which  licence  the  said  Commissioners  have  been  pleased 
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Exdi.  of  Pleas,  to  grant,  in  pursuance  of  the  authority  vested  in  them  by 
^     an  act  of  the  sixth  of  George  the  Fourth,  c.  107:  Now 
Rbz  the  condition  of  this  obligation  is  such,  that  if  the  above- 

Atkiks.  bounden  George  Atkins,  and  any  clerk  whom  he  may  ap- 
point to  act  for  him  in  the  manner  prescribed  by  the  said 
act,  shall  at  all  times  during  the  continuance  of  the  said 
licence,  conduct  themselves  faithfully  and  incorruptly,  and 
do  not  nor  shall  wittingly  or  willingly  do  or  commit  any  act, 
matter,  or  thing  prejudicial  to  his  Majesty  in  his  customs 
or  other  duties,  and  if  the  said  licence  shall  not  be  lent, 
sold,  or  otherwise  disposed  of,  or  made  use  of  by  any  other 
person  than  the  above-bounden  George  Atkins,  and  shall  be 
delivered  up  to  the  said  Commissioners  within  seven  days 
after  notice  of  the  revocation  of  the  said  license,  or  within 
two  months  after  the  decease  of  the  above-bounden  George 
Atkins,  or  within  two  months  after  he  shall  cease  to  act 
as  such  agent,  then  this  obligation  to  be  void,  otherwise 
to  be  and  remain  in  full  force  and  virtue.'* 

When  this  bond  was  executed,  the  statute  6  Geo.  4,  c. 
107,  was  in  force,  and  no  other  bond  was  executed  by  the 
defendant  from  that  time  until  the  proceedings  were  insti- 
tuted upon  which  the  present  question  arises. 

On  the  28th  August,  1833,  the  statutes  3  &  4  Will.  4, 
chapters  50,  51,  52,  53,  55,  56  and  57,  received  the  Royal 
Assent.  By  the  first  of  these  statutes  the  6  Geo.  4,  c.  107, 
was  repealed. 

On  the  30th  August,  1834,  the  defendant,  as  agent  of 
Richard  Gerard,  the  importer,  took  out  a  bill  of  sight  for 
four  cases  of  merchandize,  further  particulars  unknown, 
being  in  the  ship  Belfast,  then  lying  in  the  river  Thames, 
from  Calais ;  and  under  the  bill  of  sight  the  four  cases 
were  examined,  and  found  to  contain  foreign  goods,  and 
were  warehoused  by  the  defendant,  as  agent  for  Richard 
Gerard,  for  exportation  only,  without  the  payment  of  any 
duty,  according  to  the  provision  contained  in  the  last-men- 
tioned act  of  parliament. 
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Two  of  the  cases  were  marked  D.  B.  and  V.  B.,  and  Bxeh.  of  Picas, 

lSd7. 

upon  the  11th  of  September  an  entry  was  passed  by  the 
defendant  for  the  exportation  of  these  two  cases.  Under 
colour  of  this  entry  the  defendant  attempted  to  export  two 
other  cases,  similar  in  appearance,  but  which,  being  exa- 
mined by  the  officers  of  his  Majesty's  customs,  were  found 
to  contain  goods  of  British  manufacture.  The  bonded 
cases  containing  the  foreign  goods  were  afterwards  re- 
moved from  the  warehouse,  and  the  regular  duties  of  im- 
portation were  paid  on  such  goods. 

Either  party  was  to  be  at  liberty  to  refer  to  the  pleadings, 
a  copy  of  which  accompanied  and  was  to  be  taken  as  part 
of  the  case  (a). 


(a)  The  first  breach  alleged, 
that  after  the  making  of  the  said 
writing  obligatory,  and  during  the 
continuance  of  the  licence  therein 
mentioned,  andwhiUt  the  said  George 
Atkins  was  and  acted  as  such  licensed 
agent  as  therein  mentioned^  and  be< 
fore  the  suing  out  of  the  writ  of 
sci.  fa.,  to  wit,  on  the  30th  day  of 
August,  183^)  divers,  to  wit,  two 
cases  containing  divers  goods  and 
merchandize,  t.  e.  193  pieces  of 
blond  lace,  &c.,  were,  according 
to  the  purport  and  effect  of  the 
act  of  parliament  in  that  case  made 
and  provided,  entered  by  bill  of 
sight  by  the  said  George  Atkins, 
as  such  licensed  agent  as  afore- 
said, for  importation  from  parts 
beyond  the  seas,  to  wit,  from  Ca- 
lais, into  the  united  kingdom  of 
Great  Britain,  and  were  after- 
wards, to  wit,  on  &c.,  landed, 
to  wit,  at  &c,  and  a  full  entry 
thereof  duly  made,  &c.  &c.:  That 
certain  duties  of  customs  were  due  - 
find  payable  upon  and  in  respect  of 


the  said  goods  and  merchandize  on 
the  importation  thereof^  according 
to  the  provisions  of  the  act  of  par- 
liament, that  is  to  say,  the  sum  of 
160/. — It  then  alleged  the  ware- 
housing of  the  goods  without  pay- 
ment of  the  duties,  the  entering 
of  them  outwards  for  exportation, 
&c.  &c. ;  and  that,  during  the  con- 
tinuance of  the  licence,  and  while 
the  defendant  was  and  acted  as 
such  licensed  agent  as  aforesaid, 
to  wit,  on  &c.,  two  other  cases, 
containing  other  goods  and  mer- 
chandize, to  wit,  &c.,  not  being 
subject  to  the  payment  of  any  du- 
ties of  customs  on  the  importation 
thereof,  were  knowingly  and  ille- 
gally, and  with  intent  to  defraud 
his  Majesty  of  his  customs,  water- 
borne  to  be  put  on  board  ship  for 
exportation,  with  the  knowledge 
and  consent  and  by  the  contri- 
vance of  the  defendant,  with  an 
intent  to  prejudice  his  Majesty 
in  his  said  customs,  contrary  &c. ; 
and  that,  by  means  of  the  premises, 
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Ezck.  of  Pleas, 
1837. 


The  questions  for  the  opinion  of  the  Court  were : — 

firsts — Whether  the  above  bond  could  now  be  put  in 
force. 

Secondly, — Whether  the  goods  warehoused  for  exporta- 
tion only  were  subject  to  the  payment  of  duty  as  described 
in  the  pleadings. 

If  the  Court  should  be  of  opinion  in  the  negative  of 
either  of  the  above  questions^  the  verdict  was  to  be  en- 
tered for  the  defendant ;  but  if  in  the  affirmative  of  all  the 
above  questions,  then  the  verdict  was  to  be  entered  for  the 
Crown. 


Barloto,  for  the  Crown. — The  first  question  in  this  case 
is,  whether  the  bond  and  the  licence  remained  in  force 
after  the  repeal  of  the  6  Geo.  4,  c.  107.  First,  the  bond 
and  license  might  be  good,  although  no  act  of  parliament 
had  existed  having  reference  to  licensed  agents.  Secondly, 
they  might  remain  good  notwithstanding  the  simple  repeal 
of  the  act  under  which  they  were  taken,  if  not  inconsist- 
ent with  any  of  the  provisions  of  the  subsequent  acts ;  but 
thirdly,  the  3  &  4  Will.  4,  c.  53,  did  in  fact  adopt  and 
protect  all  licences  and  bonds  granted  under  the  former 
acts. 

first. — The  Commissioners  of  Customs  had  power, 
without  reference  to  any  act  of  parliament,  to  grant 
licences  to  any  individuals  to  act  as  agents.   Such  a  licence 


the  defendant  conducted  himself 
in  that  behalf,  as  such  licensed 
agent,  unfuthfully  and  oorruptly, 
and  willingly  and  wittingly  did 
and  committed  a  matter  preju- 
dicial to  his  Majesty  in  his  cus- 
toms aforesaid,  contrary  to  the 
true  intent  and  meaning  of  the 
condition  of  the  said  writing  obli- 
gatory, and  of  the  statute,  &c. 
The  other  breaches  did  not  differ 
in  any  point  material  to  be  stated: 


and  the  rejoinder  was,  that  the 
defendant  did  not,  by  means  of 
the  premises  iti  the  breaches  re- 
spectively alleged,  conduct  him- 
self in  that  behalf,  as  such  licensed 
agent,  unfuthfiilly  and  corruptly, 
and  did  not  wittingly  and  willingly 
do  and  commit  a  matter  preju- 
dicial to  his  Majesty  in  his  cus- 
toms, contrary,  &c.:  whereupon 
issue  was  joined. 
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would  be  a  certain  advantage  to  the  party  to  whom  it  was  Bich,  qf  PUas, 
granted,  and  would  give  him  a  species  of  credit ;  and  the 
Commissioners  would  be  entitled  to  require  a  bond  for  ge- 
neral good  conduct  in  the  party  so  licensed ;  and  if  he 
chose  to  execute  such  bond,  he  would  have  no  right  after- 
wards to  say  that  it  was  not  a  valid  one,  or  that  no  advan- 
tage was  to  be  derived  from  the  licence.  It  may  be  said 
this  would  be  a  restraint  on  trade:  it  is  not  necessary 
however  to  contend  that  the  Commissioners  could,  except 
under  the  act,  preclude  any  person  from  acting  without  a 
licence  and  bond,  but  they  might  well  say  that  they  would 
grant  a  licence  to  such  persons  as  chose  to  enter  into  the 
bond,  and  receive  the  advantage  which  the  licence  might 
confer  upon  them.  [Lord  Abinger,  C.  B. — Independently 
of  this  act,  the  Commissioners  would  have  the  same  autho- 
rity that  you  or  I  have ;  their  licence  would  be  a  mere 
nullity.] 

Secondly. — The  bond  and  licence  continue  good,  pro- 
vided neither  of  them  is  inconsistent  with  the  common 
law  or  the  late  acts  of  parliament.  The  3  &  4  Will.  4, 
c.  50,  amounts  only  to  a  simple  repeal  of  the  act  of  the 
6  Geo.  4,  and  there  is  nothing  in  it  expressly  avoiding  past 
licences  or  bonds;  and  there  is  no  principle  of  law  by 
which  instruments  of  such  a  nature,  granted  under  an  ex- 
isting act,  cease  to  be  of  force  immediately  on  its  repeal, 
unless  they  be  inconsistent  with  the  law  as  it  then  stands. 
The  cases  which  have  been  decided  on  the  validity  of  secu- 
rities granted  by  clergymen  on  their  livings,  during  the  re- 
peal of  the  restraining  statute  of  13  £liz.  c.  20,  are  strongly 
in  point.  That  statute  was  repealed  by  the  43  Geo.  3,  c.  84, 
but  was  re-enacted  by  the  57  Geo.  3,  c.  99.  During  the 
repeal,  a  clergyman  created  charges  on  his  living,  and  after 
the  13  Eliz.  came  again  into  operation,  he  transferred  those 
charges,  having  at  the  same  time  an  additional  advance  of 
money;  and  it  was  held  that  notwithstanding  the  re-enact- 
ment of  the  statute  of  Elizabeth,  such  subsequent  assign- 
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Exek.  nf  Pieas,  ments  were  valid.    Doed.  Broughton  v.  Gully  (a),  Doe  d. 

Wilkes  V.  Ramsden  (6).  [Lord  Abinger,  B. — ^The  differ- 
ence is,  that  there  was  an  interest  in  the  living  conveyed 
to  another  party,  at  a  time  when  the  act  of  parliament 
enabled  a  clergyman  to  convey  it ;  that  interest  was  not 
defeated  by  a  subsequent  act.  This  licence  is  a  mere 
personal  privilege.] 

Thirdly,  the  3  &  4  Will.  4,  c.  53,  did  in  fact  adopt  and 
protect  all  past  licences  granted  to  agents,  and  bonds 
taken  from  them  by  the  Commissioners.  Until  the  act  of 
the  4  Geo.  4,  c.  69,  no  licence  or  bond  was  required  from 
a  custom-house  agent.  The  46th  section  of  that  act, 
after  reciting  that  it  is  expedient  for  the  better  security 
of  the  revenue,  and  of  the  merchants  and  traders,  to 
establish  regulations  for  restraining  improper  persons  from 
acting  as  custom-house  agents,  enacts,  **  That  from  and 
qfter  the  expiration  of  one  calendar  month  next  after  the 
passing  of  that  act,  it  shall  not  be  lawftil  for  any  person 
to  act  as  an  agent  for  the  transacting  any  business  at  the 
Custom-house  as  therein  mentioned,  unless  such  per- 
sons shall  be  authorized  so  to  do  by  licence  under  the 
bands  and  seals  of  the  Commissioners  of  Customs  for  the 
time  being  ;  and  it  shall  be  lawful  for  the  said  Commis- 
sioners, or  any  two  of  them,  and  they  are  thereby  author- 
ized and  empowered,  to  grant  any  such  licence  to  any 
person  who  may  require  the  same ;  and  in  such  case  it 
shall  be  lawful  for  the  Commissioners  to  require  a  bond  to 
be  given  by  every  person  to  whom  such  licence  shall  be 
granted  for  the  purpose  of  acting  as  such  agent,  with  one 
suflBcient  surety,  in  the  sum  of  1000/.,  conditioned  for  the 
faithful  and  incorrupt  conduct  of  every  such  person,  and 
of  his  clerk  acting  for  him  as  therein  provided,  and  to 
deliver  up  such  licence,  if  the  same  should  be  revoked, 
within  seven  days  after   the  notice  of  such  revocation." 

(a)  9  B.  &  Cr.  M4 ;  4  Man.  &  R.  249.  (b)  4  B.  &  Ad.  608. 
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Section  49  enables  the  Lords  of  the  Treasury,  by  order  Exch.  of  PUat, 
in  writing  under  their  hands,  to  revoke  licences  granted 
according  to  the  provisions  of  that  act.     How,  therefore, 
could  the  bond  cease  to  exist  except  by  virtue  of  such  revo- 
cation, or  by  its  being  surrendered  and  cancelled  ?    Section 
50  provides,  that  a  copy  of  such  order  shall  be  delivered 
to  the  party,  or  left  at  his  place  of  abode,  and  the  licence 
granted  to  him  shall  thereupon  be  null  and  void:  and 
section  51  imposes  a  penalty  of  100/.  on  any  party  who 
shall  act  as  a  custom-house  agent,  not  being  licensed  in 
manner  authorized  by  that  act,  or  whose  licence  shall  have 
been  revoked.     Then  sect.  55  provides,  that  no  clerk  or 
other  person  in  the  employ  of  any  agent  who  shall  be 
licensed  under  the  authority  of  that  act,  shall  act  for  him 
without  a  written  appointment  from  such  agent,  nor  unless 
such  appointment  shall  by  such  clerk  be  produced  to  the 
Commissioners   of  Customs,   and   shall   be   allowed   and 
sanctioned  by  the  signatures  of  such  Commissioners,  or 
any  one  or  more  of  them,  for  the  time  being.     All  these 
provisions  are  clearly  prospective  only.     Theii  came  the 
6  Geo.  4,  c.  107,  which  was  in  force  when  the  bond  in  this 
case  was  given,  and  the  terms  of  which  are,  as  to  this 
question,  precisely  the  same  as  those  of  the  3  &  4  Will. 
4,  c.  53.     Section  139  of  that  act  provides,  ''  That  it  shall 
not  be  lawful  for  any  person  to  act  as  an  agent  for  trans- 
acting business  at  the  Custom-house,  unless  authorized  so 
to  do  by  licence  of  the  Commissioners  of  Customs."    A 
material  difference  between  this  act  and  the  former  is,  that 
by  the  6  Geo.  4,  no  interval  of  a  month  or  other  period  is 
given  before  the  licence  is  required;  the  inference  is,  that 
the  act  intended  that  the  parties  should  go  on  under  the 
old  licences ;  otherwise  the  greatest  inconvenience  must 
arise,  inasmuch  as,  until  new  licences   were  granted,  no 
agent  could  act  at  all,  and  the  business  at  the  Custom- 
house would  be  altogether  suspended.     The  section  pro- 
ceeds  to  enact,  that  **  If  any  person  shall  act  as  such 


>0  CA«aS  IM    TUB    CXCHKQUilB, 


NJ.. 


»4<i;*u»  3U&  being  so  Eeensed,"  (not  saying  ''  Gcenaed  in 
iMiMMT  judiortaed  by  that  act,"  as  in  the  4  Geo.  4),  he 
v..  >adUi  tocfeii  lOOL     Section  140  enables  the  Lords  of  the 

Tttfcmrr,  by  order  under  their  hand,  to  revoke  amy  smek 
pplying  therefore  in  its  terms  to  any  existing 
Section  14£  contains  a  new  provision  as  to  the 
derks  of  the  agents ;  enacting,  "  That  it  shall  not  be 
lawfol  for  any  agent  to  appoint  a  person  without  licence  to 
be  his  clerk  in  transacting  such  agency :  provided,  that  no 
person  shall  be  admitted  to  be  such  clerk,  until  his  name 
and  residence,  and  the  date  of  his  appointment,  shall  have 
been  indorsed  on  the  licence  of  the  agent,  signed  by  him, 
and  witnessed  by  the  signature  of  the  collector  and  comp- 
troller of  the  Customs ;  unless  such  person  shall  have  been 
appointed  with  consent  of  the  Commissioners  of  the 
Treasury,  before  the  commencement  of  that  act.**  This 
clause  clearly  has  the  effect  of  protecting  the  clerks  who 
had  been  appointed  and  approved  under  the  former  act. 
It  foUows  therefore  that  the  agents'  licences  must  be  pro- 
tected also,  for  it  would  be  absurd  to  suppose  that  the 
legislature  intended  to  protect  the  clerks  of  the  agents, 
and  not  the  agents  themselves. 

The  phraseology  of  the  3  &  4  WilL  4,  c.  53,  ss.  144— 
147,  is  the  same  as  that  of  the  above  clauses  of  the 
6  Geo.  4,  c.  107,  and  the  same  arguments  therefore  arise 
upon  it ;  except  that,  if  it  be  held  that  the  last  act  required 
fresh  bonds  and  licences,  the  agents  licensed  under  both 
the  former  acts  will  be  without  protection. 

The  argument  on  the  part  of  the  defendant,  on  the 
motion  for  this  rule,  was  chiefly  derived  from  a  reference 
to  other  provisions  of  the  acts  of  the  3  &  4  Will.  4,  in 
which  certain  appointments,  licences,  and  bonds  are  con- 
tinued by  express  words ;  and  it  was  thence  inferred,  that 
because  these  licences  and  bonds  are  not  expressly  kept 
alive,  they  expired  with  the  repeal  of  the  former  act.  It 
is  necessary  therefore  to  refer  to  those  cases,  and  shew 
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that  they  do  not  furnish  ground  for  such  inference.    Five  ^<^^*  ^f  P'*^* 
different  classes  of  cases  were  referred   to.     First,  the 

3  &  4  Will.  4,  c.  61,  ss.  5  &  9,  expressly  keep  alive  the 
past  appointments  of  Commissioners  and  officers  acting 
under  them.  That  is  because  the  second  section  of  the 
same  act,  which  authorizes  the  Crown  to  appoint  Commis- 
sioners, and  the  sixth  section,  which  provides  for  the 
appointment  of  inferior  officers,  are  in  terms  prospective 
only.  Secondly,  the  3  &  4  Will.  4,  c.  52,  s.  94,  protects 
past  licences  to  lightermen  ;  that  also  may  be  because  the 
provision  in  the  first  part  of  the  same  clause — "  that  no 
goods  shall  be  carried  waterbome  to  be  put  on  board  any 
ship  for  exportation  by  any  person,  unless  such  person 
shall  be  authorized  for  that  purpose  by  licence  under  the 
hands  of  the  Commissioners  of  the  Customs" — ^is  pro- 
spective only.  Thirdly,  by  the  8  &  4  Will.  4,  c.  63,  s.  26, 
the  licences  previously  granted  to  boats  and' vessels  are 
protected  by  express  words.  The  16th  and  19th  sections 
of  that  act  may  be  referred  to  to  explain  the  reason. 
Section  16  requires  that  vessels  shall  be  rigged,  &c.  in  a 
particular  manner,  and  declares  that  they  shall  be  forfeited 
unless  the  owners  shall  have  obtained  a  licence  from  the 
Commissioners  in  the  manner  thereinafter  directed.  And 
section  19  provides,  that  before  any  such  licence  shall  be 
issued  or  have  effect,  the  owners  shall  give  security  by 
bond  for  the  single  value  of  such  vessel  or  boat,  condi- 
tioned as  therein  mentioned.  The  phraseology  of  these 
enactments  also  is  future  only,  and  equally  required  a  pro- 
tecting clause  for  licences  granted  under  the  former  acts. 

Fourthly,  the  Registry  Act,  8  &  4  Will.  4,  c.  55,  s.  4, 

• 

having  declared  that  vessels  are  not  to  have  the  privileges 
conferred  by  that  act  unless  they  are  registered,  and  have 
a  certificate  of  registry  in  pursuance  of  that  act;  section 

4  saves  the  privileges  of  vessels  registered  under  the 
6  Geo.  4,  c.  110.  Lastly,  by  the  3  &  4  Will.  4,  c.  67,  s.  4, 
past  warehousing  bonds  are  expressly  protected ;  but  a 
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Exeh.  of  Pleat,  reason  for  this  also  is  to  be  found  in  the  provisions  of 
1837. 

section  2,  that  it  shall  be  lawful  for  the  Commissioners  of 

Customs  to  appoint  in  what  warehouses,  &c.  goods  may  be 
warehoused,  and  to  direct  in  what  cases  security  by  bond, 
in  manner  thereinafter  provided,  shall  be  required, — ^which 
clearly  refers  only  to  future  bonds.  In  all  these  cases, 
therefore,  good  reason  appears  for  the  introduction  of  the 
protecting  clauses ;  but  even  if  that  were  not  so,  the 
argument  drawn  from  them  is  by  no  means  conclusive. 
But  in  one  of  the  clauses  referred  to,  the  3  &  4  Will.  4, 
c.  53,  s.  26,  there  is  a  provision  which  may  be  construed 
to  protect  aU  bonds  given  in  pursuance  of  any  act  relating 
to  the  customs. 

The  case  of  Jones  v.  Woollam  (a),  which  was  referred 
to  on  moving  for  the  rule,  is  an  authority  in  point  for  the 
Crown.  There  the  defendant  gave  a  bond  to  the  plaintiff 
as  secretary  of  a  friendly  society,  and  being  sued  on  it, 
objected  that  the  rules  of  the  society  had  not  been  enrolled 
pursuant  to  the  act  of  parliament,  and  that  therefore  the 
bond  could  not  be  enforced ;  but  it  was  held  that  the 
bond  was  good  at  common  law,  independently  of  the  act 
of  parliament,  which  had  no  reference  to  any  bond. 

As  to  the  second  question  reserved  for  consideration,  that 
appears  to  be  sufficiently  answered  by  the  fact  stated  in  the 
case,  that  duty  was  in  fact  paid  on  these  goods.  But  at  all 
events,  in  order  to  raise  the  point,  the  defendant  ought  to 
have  pleaded  that  the  goods  were  not  liable  to  duty.  [Parke, 
B. — He  denies  all  the  misconduct  alleged  in  the  breaches. 
If  it  wtfs  essential,  in  order  to  prosecute  his  offence,  to 
shew  that  the  goods  were  liable  to  duty,  it  was  for  you  to 
prove  it.]  The  Attorney  ^General  v.  Key  (6),  which  was 
relied  on  in  support  of  this  objection,  is  perfectly  dis- 
tinguishable. Here  there  is  a  distinct  allegation  that  the 
goods  were  liable  to  the  payment  of  duties  on  importation, 

rfl)6B.&Ald.769,-  1  D.&R.  (*)1  C.&  J.  159;  2C.&  J.2. 
393 ;  2  Chit.  322. 
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and  the  fact  appears  that  the  duties  were  paid  on  them.  Exch,  qf  PUas, 
Goods  may  be  warehoused  for  exportation  either  under  ^ 

the  3  &  4  Will.  4,  c.  56,  s.  8,  or  the  3  &  4  Will.  4,  c.  62,  Rw 

8.  60 ;   in  the  former  case  such  as  are  liable  to  duty  on        Atkins. 
importation ;   in  the  latter,  such  as  are  allowed  to  be  im- 
ported only  to  be  warehoused  for  exportation,  being  pro- 
hibited sub  modo. 

Welsby,  for  the  defendant. — ^First,  the  bond  is  not  en- 
forceable at  common  law.  The  Commissioners  of  the 
Customs  themselves  derive  all  their  authority  from  the 
statute,  and  at  common  law  would  have  no  right  whatever 
to  require  either  a  licence  or  a  bond.  Nor  can  it  be  said 
that  the  licence  confers  a  privilege,  being  accompanied  by 
a  bond,  the  smallest  breach  of  which  subjects  the  party 
to  an  absolute  penalty  of  1000/.  At  common  law  any 
person  would  have  a  right  to  assist  in  the  importation  of 
goods  by  any  subject  of  the  realm,  and  therefore,  but 
for  the  authority  of  the  act,  the  bond  would  be  void  as 
in  restraint  of  the  lawful  occupation  of  the  party.  Jones 
V.  Woollam^  which  applies  to  this  part  of  the  case,  is 
distinguishable;  that  was  a  bond  given  for  good  con- 
sideration, and  might  well  be  supported  without  refer- 
ence to  the  act  of  parliament,  which  contained  no  pro- 
vision as  to  the  taking  of  any  bonds ;  this  is  a  bond  given 
by  an  officer  who  exists  only  under  the  authority  of  the 
statute,  and  which  the  Commissioners  could  take  only  in 
pursuance  of  that  authority.  But  the  condition  of  the 
bond  expressly  refers  to  the  act  of  parliament,  and  it  pro- 
fesses to  be  taken  altogether  in  virtue  of  the  authority 
thereby  granted,  and  to  exist  only  during  the  continuance 
of  the  licence ;  and  all  the  replications  allege  that  the 
breaches  were  committed  during  the  continuance  of  the 
licence,  and  whilst  the  defendant  acted  as  such  licensed 
agent  as  in  the 'condition  mentioned.  If  therefore  the 
licence  has  expired,  the  bond  has  expired  also. 
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Bach,  of  Pleat,      Then,  secondly,  the  licence  did  expire  by  the  repeal  of 

the  6  Geo.  4,  c.  107.  It  is  said  that  it  continues  in  force  if 
there  be  nothing  in  the  new  code  inconsistent  with  it ;  but 
it  is  apprehended  that,  by  the  unconditional  repeal  of  a 
statute^  all  instruments  taken  under  it  are  also  put  an  end 
to,  unless  it  appears  irom  the  express  words  of  the  repeal- 
ing act,  or  by  necessary  implication  from  its  various  pro- 
visions, that  there  was  an  intention  to  continue  them. 
The  cases  referred  to,  as  to  the  charges  on  clergymen's 
livings,  do  not  apply.  There  the  assignments  were  made 
at  a  time  when  no  law  existed  to  invalidate  or  restrain 
them,  and  rights  were  thereby  transferred  to  third  parties, 
which  the  Court  held  not  to  be  affected  by  the  subsequent 
re-enactment  of  the  restraining  act ;  but  that  is  very  dif- 
ferent from  a  matter  of  mere  fiscal  regulation,  which  exists 
only  by  the  authority  of  the  act  of  parliament. 

It  was  next  argued,  from  a  comparison  of  the  provisions 
of  the  4  Geo.  4,  c.  69,  with  those  of  the  subsequent  acts, 
that  the  past  licences  and  bonds  were  in  fact  saved  by  the 
statute  now  in  force.  The  4  Geo.  4  was  unconditionally 
repealed  by  the  6  Geo.  4,  c.  105,  except  as  to  arrears  of 
duties  and  penalties.  It  is  said  that  the  terms  of  the 
former  act  are  prospective  only ;  but  no  valid  distinction 
can  be  drawn  in  this  respect  between  it  and  the  subsequent 
acts,  in  each  of  which  it  is  stated  that  the  Commissioners 
are  thereby  authorized  to  grant  licences :  all  instruments, 
under  whichsoever  act  granted,  exist  only  by  its  authority, 
and  during  its  continuance,  unless  otherwise  provided  for. 
As  to  the  argument  drawn  from  the  interval  of  a  month 
given  by  the  4  Geo.  4,  c.  69,  s.  46,  that  appears  to  have 
been  because  otherwise  there  would  have  been  no  time  for 
the  necessary  formalities,  inasmuch  as  the  act,  for  many 
purposes,  came  into  operation  immediately  on  its  passing. 
But  both  by  the  6  Geo.  4,  c.  107,  and  the  3  &  4  Will.  4, 
c.  53,  there  is  an  interval  between  the  passing  of  the  act 
and  the  period  of  its  coming  into  operation.     [Parke,  B. — 
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But  the  licences  could  not  be  granted  until  the  act  took  ^^**  ^j^'**"» 

efiect.]     There  would  at  all  events  be  time  to  prepare 

them. 

It  is  said  that  the  proviso  of  the  147th  section  of  the 
new  act  operated  to  protect  previously  existing  clerksi 
and  therefore  it  would  be  absurd  to  contend  that  it  did 
not  protect  previously  existing  agents.  But  the  effect  of 
the  proviso  is  merely  this — that  where  the  commissioners 
have  previously  made  a  satisfactory  inquiry  into  the  quali- 
fications  of  a  clerk  appointed  by  them  under  the  former 
act,  it  shall  not  be  necessary  to  go  through  the  formality 
of  having  his  name  indorsed  on  the  licence ;  but  it  does  not 
therefore  follow  that  previously  appointed  clerks,  or  pre- 
vious licences,  continue  in  force  without  renewal.  And 
there  is  a  difference  in  the  enactments  of  the  6  Geo.  4.  c. 
107,  s.  141,  and  of  the  3  &  4  Will.  4,  c.  53,  s.  14«,  which 
might  have  rendered  it  expedient  to  vary  the  terms  of  the 
licences.  The  latter  act  discontinues  the  privilege  which 
the  clerks  in  the  Long  Room  had  under  the  formerj  of 
passing  entries.  In  the  same  manner,  when  by  the  6  Geo. 
4,  c.  108,  s.  23,  a  change  was  made  in  the  law  as  to  the 
licences  granted  to  vessels  and  boats,  a  clause  was  intro- 
duced to  save  the  existing  licences ;  but  on  the  passing 
of  the  act  of  the  3  &  4  Will.  4.,  no  further  change  being 
made,  no  such  protecting  clause  is  to  be  found  in  it.  Nor 
is  this  a  question  by  what  authority  a  licence  can  be  re- 
voked,  when  it  is  otherwise  clearly  in  force ;  but  whether 
it  is  in  force  at  all  by  virtue  of  the  act. 

The  answer  given  to  the  several  cases  referred  to,  in 
which  existing  instruments  are  saved  by  express  words,  is^ 
that  in  those  cases  the  words  of  the  act  creating  them  are 
prospective  only,  and  therefore  a  protecting  clause  was 
necessary.  First,  with  regard  to  the  saving  of  past  ap- 
pointments of  commissioners  and  their  officers — ^it  is  s^id 
the  3  &  4  Will.  4,  c.  51,  s.  2,  is  prospective  only,  and 
therefore  the  saving  in  s.  9  was  requisite.     But  if  the  act 
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^^SLF^*^*  be  prospective  only  as  to  the  appointments  of  the  com- 
missioners, so  must  it  be  also  as  to  all  acts  to  be  done  by 
them ;  and  if  it  was  necessary  to  introduce  a  clause  to 
keep  alive  their  authority^  so  was  it  also  to  protect  the 
instruments  granted  by  them.  But  the  same  section  also 
in  express  terms  protects  all  bonds  given  by  the  officers 
and  their  sureties  for  good  conduct.  Next,  as  to  the 
clause  referring  to  licences  for  lightermen,  3  &  4  Will* 
4,  c.  «52,  8.  94.  It  is  said  that  the  provisions  relating  to 
them  also  are  future  only ;  but  they  are  no  more  so  than 
those  of  the  clause  now  in  question,  which  states  that  it 
shaU  not  be  lawful  for  parties  to  act  as  custom-house 
agents  without  licences,  and  that  the  commissioners  shall  be 
authorized  to  grant  them.  The  same  observation  applies 
to  the  clause  respecting  licences  to  lightermen,  3  &  4  Will. 
4,  c.  26.  And  with  regard  to  the  argument  drawn  from 
the  generality  of  the  terms  in  that  clause  as  to  bonds, 
it  clearly  appears,  by  reference  to  the  preceding  section, 
that  it  applies  only  to  bonds  given  in  respect  of  licences 
granted  for  vessels  or  boats,  for  which  only  the  legislature 
was  then  making  provision.  Again,  the  clause  for  the 
protection  of  vessels  previously  registered,  under  3  &  4 
Will.  4,  c.  55,  s.  5,  is  attempted  to  be  explained  by  saying, 
that  under  that  act  not  only  registry  but  a  certificate  is 
required,  and  it  was  therefore  necessary  to  make  provi* 
sion  for  the  continuance  of  the  privileges  of  vessels  regis* 
tered  under  the  former  act.  But  it  appears,  by  referring 
to  the  preceding  act,  that  the  certificate  was  by  it  also 
made  part  of  the  registry  ;  and  it  has  been  decided  that  a 
certificate  under  the  former  act  would  be  sufiicient.  And 
lastly,  the  enactments  as  to  warehousing  bonds,  under  the 
8  &  4  Will.  4,  c.  57,  s.  2,  are  no  more  future  or  prospec* 
tive  than  the  provisions  relating  to  the  present  case. 

The  saving  in  the  general  repealing  clause  of  the  3 
&  4  Will.  4,  c.  ^0,  s.  0,  furnishes  a  material  argument  in 
fatour  of  the  defendant.     The  exception  is  of  all  arrears 
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of  duties  or  drawbacks  which  shall  have  become  payable,  Exeh,  of  Pleat, 
or  any  penalty  or  forfeiture  which  shall  have  been  incur* 
red.  If  by  that  act  the  securities  taken  under  the  former 
act  were  saved,  it  could  not  have  been  necessary  to  pro- 
vide for  forfeitures  incurred  before  the  passing  of  the  act; 
they  would  be  saved  along  with  the  securities.  And  it 
appears,  from  the  4  &  5  Will.  4,  c.  89,  s.  29,  that  doubts 
had  arisen  as  to  the  effect  of  the  repealing  clause  of  the 
3  &  4  Will.  4,  c.  50. 

Then,  as  to  the  second  question  raised  in  this  case. — 
All  the  replications  state  that  the  goods  were  liable  to  the 
payment  of  duty  on  importation,  and  that  in  the  course 
of  their  exportation,  other  goods  not  liable  to  duty  were 
substituted  for  them,  and  the  loss  of  those  duties  is  charged 
as  the  injury  accruing  to  the  King  in  his  customs  by  the 
act  of  the  defendant.  If  it  appears,  therefore,  that  these 
particular  goods,  under  the  circumstances  stated  in  the 
pleadings  and  disclosed  in  the  evidence,  were  not  liable 
to  duties  on  importation,  the  injury  alleged  has  not  been 
committed,  and  there  is  a  variance.  Now,  each  of  the 
replications  states  that  the  goods  were  duly  warehoused, 
&c.,  for  exportation,  and  sets  forth  all  the  proceedings  on 
a  regular  and  proper  entry.  But  by  the  3  &  4  Will.  4, 
c.  52,  s.  60,  goods  cannot  be  entered  for  exportation  only^ 
unless  they  are  prohibited,  by  reason  of  the  place  from 
whence  they  came,  &c.,  from  being  imported  for  home 
consumption.  It  must  be  taken  that  there  was  no  fraud 
in  any  part  of  the  proceedings  except  where  it  is  proved, 
and  therefore  that  the  goods  were  duly  entered  for  ex- 
portation. If  soj  no  duty  attached  upon  them,  and  they 
are  improperly  described.  If,  indeed,  any  goods  liable  to 
duty  on  importation  may  be  lawfully  warehoused  for  ex- 
portation,  that  may  be  an  answer  to  the  argument. 

Barlow,  in  repi  ,  was  stopped  by  the  Court. 

x'2 
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Bxeh,  of  PUatt       Lord  Abinger.  C.  B, — This  case  resolves  itself  into  two 
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points.     The  first  is,  whether  the  licence  is  a  continuing 

licence:  if  it  is,  then  the  bond  also  will  continue;  because, 
as  the  bond  refers  to  the  licence,  supposing  there  was  no 
act  to  authorize  the  taking  of  the  bond,  looking  at  the 
licence  authorized  by  the  act,  as  the  commissioners  have 
thought  fit  to  take  a  bond  for  the  due  performance  of 
the  duties  of  licensed  agent,  it  would  be  good  at  common 
law ;  therefore  there  is  no  occasion  to  consider  whether  it 
was  good  under  the  act  of  parliament. 

The  first  question  then  is,  whether  the  licence  is  a  con- 
tinuing licence.  Undoubtedly  some  ambiguity  has  been 
raised  by  the  immense  labour  taken  to  make  the  act  clear. 
There  was  room  for  doubt  in  this  case,  but  that  doubt  is 
suflBciently  removed  by  Mr.  Barlows  argument.  I  will 
only  refer  to  one  part  of  it,  namely,  that  this  licence  is 
referred  to  in  the  last  act  as  an  existing  licence ;  and  it  is 
sufficient  for  us,  if  we  can  find  from  the  act — without 
shewing  that  the  case  is  provided  for  in  express  terms — 
that  it  refers  to  it  as  a  continuing  licence,  on  which  it  is  to 
operate.  It  appears  that  in  the  4  Geo.  4 ,  c.  69,  there  is  a 
particular  form  prescribed  for  the  licence,  and  also  for  the 
appointment  of  the  clerks  to  the  agents  ;  the  agent  is  to 
be  licensed  by  the  commissioners,  and  then  his  clerk  is  to 
be  appointed :  '^  It  shall  not  be  lawful  for  any  clerk  or 
other  person  in  the  service  or  employ  of  any  broker  or 
agent,  who  shall  be  licensed  under  the  authority  of  this 
act,  to  act  for  such  broker  or  agent  without  a  written 
appointment  from  such  broker  or  agent  for  such  purpose, 
nor  unless  such  appointment  shall  by  such  clerk  be  pro- 
duced to  the  commissioners  of  customs,  and  shall  be 
allowed  and  sanctioned  by  the  signature  of  such  commis- 
sioners, or  any  one  or  more  of  them,  for  the  time  being.*' 
So  that,  under  the  4  Geo.  4,  the  agent  was  to  be  licensed 
by  the  commissioners,  and  the  clerk  of  the  agent  was  to 
have  his  written  appointment  under  the  hand  of  the  agent. 
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which  was  to  be  sanctioned  by  the  signature  of  one  or  Sxch,  of  fka$t 
more  of  the  commissioners.  Then  comes  the  6  Geo.  4,  c. 
107,  which  is  supposed  to  have  repealed  or  put  an  end  to 
that  enactment.  After  making  similar  provisions  as  before 
respecting  agents,  it  goes  on  to  provide  for  tlie  case  of 
their  clerks,  and  it  varies  it  in  this  way — *'  that  it  shall  be 
lawful  for  any  such  agent,  or  agents  in  partnership,  to 
appoint  any  person  without  licence  to  be  his  or  their 
clerk  in  transacting  such  agency;  provided  always,  that 
no  person  shall  be  admitted  to  be  such  clerk  to  more  than 
one  agent  or  copartnership  of  agents,  nor  until  his  name 
ami  residence,  and  the  date  of  his  appointment,  shall  have 
been  indorsed  on  the  licence  of  every  such  agent,  and 
signed  by  him,  and  witnessed  by  the  signature  of  the  col* 
lector  and  comptroller  of  the  customs.'*  This  then  is  a 
different  formality;  in  the  former  case  it  was  to  be  signed 
by  one  or  more  of  the  commissioners;  here  it  is  to  be 
witnessed  by  the  signature  of  the  collector  and  comptrol- 
ler. And  then  come  these  words  : — "  unless  such  person 
shall  have  been  appointed  with  consent  of  the  commis- 
sioners of  his  Majesty's  customs  before  the  commencement 
of  this  act.'*  That  provision  distinctly  shews  that  he  may 
act  as  clerk  to  the  agent,  if  he  has  an  appointment  by  the 
commissioners  before  the  commencement  of  the  act :  that 
could  refer  only  to  licences  existing  under  the  former  act, 
and  which  are  supposed  to  have  some  efficacy  even  after 
the  passing  of  this  act :  and  if  the  clerk  of  the  agent  may 
act  under  such  previous  appointment,  it  proves  that  the 
licence  of  the  principal  is  still  in  force,  and  would  be 
suflScient  to  protect  him  from  the  penalty:  and,  if  he  is 
authorised  to  act  without  a  fresh  licence,  why  should  not  the 
bond  continue  good  to  enforce  the  obligations  of  the  licence? 
Then  the  words  of  the  last  act,  the  3  &  4  Will.  4,  c.  53, 
being  exactly  the  same  as  those  of  the  corresponding 
clause  of  the  6  Geo.  4,  as  soon  as  you  arrive  at  the  con- 
struction of  the  latter,  the  former  must  be  construed  in 


S06  CASES  IN  THE  EXCHEQUER, 

Bxeh,  of  Pieatt  the  same  tnannen     On  that  first  point,  therefore,  Mr. 

Barlow  has  satisfied  me  that  the  licence  and  bond  are  still 
in  existence ;  the  act,  although  in  general  terms  it  may 
repeal  all  that  it  does  not  by  necessary  implication  re- 
enact,  does  continue  and  enforce  the  existing  licences. 

I  come  then  to  the  other  question  in  the  case,  which 
appears  to  me  to  arise  from  a  confusion  in  the  apprehen- 
sion of  the  case  of  the  Attorney' General  v.  Key.  That 
was  a  case  where  the  facts  contradicted  the  description 
in  the  information:  now  I  wish  to  know  how  the  facts 
here  contradict  the  description  in  the  information  ?  I  do 
not  see  any  such  suggestion  at  all.  It  is  agreed  that  the 
facts  stated  in  the  replication  shall  be  taken  as  the  facts 
*in  the  case ;  they  are  considered,  unless  varied,  as  proved* 
Then  the  replication  states  the  goods  imported  to  be  silks 
specifically  liable  to  duty.  There  are  no  silks  that  I  know 
of  which  are  prohibited ;  they  are  stated  as  liable  to  duty, 
and  that  is  the  proper  description  of  them.  If  the  party 
could  not  import  such  goods,  and  warehouse  them  for 
exportation,  though  I  do  not  see  why  he  should  not,  that 
does  not  alter  the  nature  of  the  fraud ;  if  he  has  done  what 
is  illegal  by  importing  these  goods,  and  entering  them  for 
exportation  only,  and  has  afterwards  admitted  that  they 
are  liable  to  duty,  and  has  endeavoured  to  smuggle  them 
into  the  country  by  substituting  other  goods  for  them,  that 
is  a  fraud,  and  a  breach  of  his  duty  as  an  agent.  I  think, 
therefore,  that  judgment  ought  to  be  for  the  Crown. 

Parke,  B. — I  fully  concur  in  the  judgment  of  the  Lord 
Chief  Baron.  With  respect  to  the  last  objection,  arising 
from  the  alleged  variance  of  the  facts  from  the  record,  I 
think  there  is  no  variance ;  and  the  only  way  in  which  the 
difficulty  is  raised,  is  from  not  sufficiently  taking  into  con- 
sideration every  thing  stated  in  the  special  case.  I  take 
it  that  it  is  competent  to  any  person  to  warehouse  goods, 
either  under  the  3  &  4  Will  4,  c.  52,  s.  60,  or  under  c.  56, 
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8.  8,  which  goods  are  subject  to  duties  the  moment  they  ^*^^^^^^» 
are  warehoused.  If  they  are  exported,  the  duties  are  not 
levied ;  if  they  are  used  for  home  consumption,  they  are 
levied.  Now,  the  question  upon  that  is,  to  what  class  of 
goods  these  belong?  I  think  it  perfectly  clear  that  they 
belong  to  the  latter  class.  They  were  silks,  as  is  stated  in 
the  pleadings,  though  not  found  in  the  special  case ;  they 
were  goods  on  which  the  duties  were  ultimately  paid,  and 
I  infer  that  they  were  liable  to  the  duties  on  importation. 
They  were  subject  to  the  payment  of  the  duty  under  the 
3  &  4  Will.  4,  c.  56,  s.  8,  but  the  duty  is  defeasible  if 
they  are  exported.  If  it  is  true  that,  being  goods  liable 
to  duty^  the  defendant  has  entered  them  as  goods  that 
could  not  be  used  within  this  kingdom,  and  were  admissible 
for  exportation  only,  the  only  argument  arising  from  that 
is,  that  he  has  been  guilty  of  a  double  fraud.  That  be- 
ing so,  the  question  of  fact  is  disposed  of,  and  we  must 
see  whether  the  motion  in  arrest  of  judgment  is  to  prevail. 
The  bond  in  this  case  is  a  bond  given  to  the  commissioners 
of  the  customs :  it  recites  that  a  licence  had  been  applied 
for  to  enable  the  defendant  to  act  as  an  agent,  which  had 
been  granted,  and  that  the  bond  was  given  for  the  faithful 
performance  of  his  duties  as  such  agent.  The  bond  is 
supported  on  three  grounds  by  Mr.  Barlow :  the  first  is, 
that  it  is  good  at  common  law.  So  it  would  be,  if  the 
bond  had  been  given  for  the  faithful  execution  of  his 
duties  as  an  agent  (though  the  commissioners  are  not  di- 
rected to  take  it  in  that  form)  for  a  limited  time ;  in  that 
case  the  bond  could  not  have  been  avoided  at  common 
law;  it  is  a  voluntary  bond,  for  a  very  good  consideration; 
but  it  is  to  exist  during  the  continuance  of  the  exclusive 
privilege  given  by  the  licence,  and  if  that  is  put  an  end  to, 
the  obligation  of  the  bond  is  also  put  an  end  to  by  the 
provision  of  the  3  &  4  Will.  4,  c.  53,  s.  ri4,  that  no  person 
ahall  act  as  a  custom-house  agent  unless  licensed  under 
the  act.  The  question  is,  therefore,  whether  the  effect 
of  the  act  was  to  put  an  end  to  the  exclusive  privilege  the 
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BxduofPUoi^  defendant  had  by  his  licence ;  the  whole  turns  on  the  con- 
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struction  of  tlie  144th  section.     If  it  means  to  continue 

the  exclusive  privilege  granted  to  persons  under  the  former 
act,  the  licence  still  continues ;  and  the  words  are,  ^*  that 
It  shall  not  be  lawful  for  any  person  to  act  as  an  agent,  &c., 
unless  authorized  so  to  do  by  licence  of  the  commissioners 
of  his  Majesty's  customs.*'  It  does  not  say,  unless  he  shall 
be  afterwards  authorized,  but  unless  he  is  authorized. 
The  question  is^  what  is  the  meaning  of  these  terms :  if 
they  mean, ''  if  he  be  authorized,  or  hereafter  to  be  autho- 
rized,**  then  the  bond  is  in  force ;  and  it  seems  to  me,  that 
if  the  opposite  construction  were  to  prevail,  the  conse- 
quence would  be,  as  was  ably  pointed  out  by  Mr.  Barlow^ 
that  no  business  could  be  transacted  after  the  act  came 
into  operation,  until  the  agents  obtained  fresh  licences,  and 
business  would  be  suspended  until  the  whole  class  should 
have  taken  out  their  licences.  The  argument  arising 
out  of  the  appointment  of  the  clerks  is  also  a  very  strong 
one ;  the  clerk  continues,  and  how  absurd  it  would  be  if 
we  were  not  to  hold  that  the  principal  continues  also.  A 
doubt  was  raised  by  Mr.  Jervis,  when  he  moved  this  rule, 
whether  it  was  the  intention  of  the  legislature  to  keep 
alive  the  bond  and  licence ;  and  we  have  had  quoted  five 
cases  to  shew  that  it  was  done  by  express  words  in  those 
instances.  These  have  been  gone  through  by  Mr.  Barlow, 
and  he  has  shewn  very  good  reasons  for  the  introduction 
of  those  clauses ;  because,  in  every  one  of  those  cases,  ex- 
cept that  referred  to  in  the  Registry  Act,  it  is  clear  that 
the  words  are  prospective ;  and  if  they  are  to  give  opera- 
tion to  existing  bonds  or  licences,  there  must  be  a  clause  to 
that  effect ;  he  has  explained  all,  except  the  provision  as  to 
the  ship's  register,  and  has  given  a  plausible  reason  for  that. 
And  after  all,  if  the  legislature  has  been  more  scrupulous  in 
those  cases  than  in  this,  it  does  not  follow  that  they  did 
not  mean  the  same  thing  here.  It  seems  to  me,  that  the  act 
continues  the  privilege  of  acting  as  licensed  agent,  and  that 
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s.  144  is  to  be  read,  "unless  already  authorized,  or  here-  £*ch.  of  PUat, 

1837 
after  to  be  authorized ;"  and  if  so,  the  licence  continues, 

and  the  bond  continues  also. 

BoLLAND,  B. — I  am  of  the  same  opinion.  After  what 
has  been  stated  so  fully  by  the  Lord  Chief  Baron  and  my 
Brother  Par^^,  I  think  it  unnecessary  to  assign  any  reasons 
for  coming  to  that  conclusion,  except  as  to  the  continua- 
tion of  the  licence.  I  think  it  is  quite  clear,  that,  by  the 
3  &  4  Will.  c.  52,  ss.  144  to  147,  it  was  intended  that  these 
should  be  continuing  licences ;  because  the  provisions  in 
those  clauses  are  such  as  would  not  be  consistent  with' the 
annihilation  of  the  licences  existing  at  the  passing  of  the 
act.  The  first  clause,  the  144th,  my  Brother  Parke  has 
alluded  to,  and  I  will  not  go  again  over  the  ground  he  has 
so  clearly  pointed  out.  But  in  the  147th  section  there  is 
a  provision,  that  no  person  shall  be  admitted  to  be  clerk 
to  more  than  one  agent,  nor  until  his  name  and  residence, 
and  the  date  of  his  appointment,  shall  have  been  endorsed 
on  the  licence,  &c.,  "  unless  such  person  shall  have  been 
appointed  with  thd^consent  of  the  commissioners  before  the 
commencement  of  this  act."  Does  not  that  mean  clerks 
appointed  before  the  passing  of  the  act  ?  Let  us  look  at 
the  consequences  of  the  'opposite  concUision.  There 
would  be  a  perfect  hiatus,  during  which  they  must  sus- 
pend all  operations.  Nor  is  there  anything  in  the  last 
acts  which  at  all  makes  it  necessary  to  alter  the  nature  of 
these  bonds.  On  these  grounds,  I  think  there  is  no  foun- 
dation for  the  defendant's  argument  upon  the  first  point; 
and  upon  the  second  point,  which  has  been  so  fully  com- 
mented  on  that  I  need  not  add  anything  more,  I  think  the 
Crown  is  equally  entitled  to  judgment. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  Crown. 
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Exch,  of  Pleast 

1837. 


The  defendants, 
after  obtaining 
a  week's  time 
to  plead,  took 
out  several 
summonses,  on 
successive  days, 
for  further  time, 
the  last  being 
returnable  on 
the  day  after 
the  week's  time 
expired;  but 
took  no  order 
on  either  of 
them.    On  that 
same  day  the 
plainti AT  signed 
judgment : — 
Held  regular. 


Bass  r.  Cooper  and  Three  Others. 

XN  this  case  Jervis  had  obtained  a  rule  for  setting  aside  a 
judgment  signed  against  three  of  the  four  defendants^  for 
irregularity.  The  declaration  was  delivered,  with  a  demand 
of  plea,  on  the  13th  December ;  on  the  4th  January  an  order 
was  obtained  for  a  week's  time  to  plead,  on  the  application 
of  two  of  the  defendants, — which  therefore  expired  on  the 
11th ;  on  the  9th  a  summons  was  taken  out  before  a  Judge  of 
the  King's  Bench,  onbehalf  of  all  the  defendants,  for  further 
time  to  plead,  returnable  on  the  10th ;  on  the  10th  they 
took  out  a  second  similar  summons,  returnable  on  the  11th, 
but  not  peremptory ;  and  on  the  11th  another  peremptory 
summons  for  the  same  purpose  was  taken  out  before  a 
Baron,  returnable  on  the  13th.  On  the  latter  day,  at 
eleven  o'clock,  the  plaintiff  signed  judgment.  The  al- 
leged irregularity  was,  that  the  summons  of  the  10th  being 
returnable  and  returned  before  the  expiration  of  the  time 
for  pleading,  operated  as  a  stay  of  proceedings,  and  pre- 
cluded the  plaintiff  from  signing  judgment  till  it  was  dis- 
posed of. — It  was  also  contended,  on  the  authority  of  Kemp 
V.  Fyson  (a),  that  the  judgment  could  not  be  signed  until 
the  evening  of  the  12th ;  but  now,  after  the  decision  in 
Blundell  v.  Hanson  (6)  overruling  that  case,  this  ground 
of  objection  was  given  up. 


Piatt  shewed  cause,  and  objected,  in  the  first  place,  that 
the  summons  of  the  10th  was  improperly  taken  out  before 
a  Judge  of  the  King's  Bench.  IParke^  B. — There  is  no 
doubt  that  the  Judges  of  all  the  Courts  have  the  same 
jurisdiction  in  such  matters.]  Then  the  summons  of  the 
11th  was  an  abandonment  of  the  two  former. 


(rt)  3  Dowl.  P.  C.  266. 


(6)  Ante,  p.  243. 
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Parke,  B.,  (to  Jervis). — Why  did  not  you  take  out  an  Bxeh.  of  Pleat, 
order  on  the  second  summons,  on  the  11th  ?     You  are  not  ^ 

at  liberty  to  go  on  ad  infinitum  with  successive  summonses.         Bass 
The  rule  must  be  discharged,  but  without  costs,  as  it  was       cooper. 
obtained  on  the  supposed  authority  of  Kemp  v.  Fyson. 

Rule  discharged. 


Gilbert  and  Another  r.  Pape. 
JMLANSEL  moved  for  the  defendant's  discharge  under  A  defendant  u 

-^  ,  not  entitled  to 

the  48  Geo.  S,  c.  123,  as  having  lain  in  prison  twelve  hbdiechtrge 
months  for  a  debt  under  2QL    It  appeared,  however,  that  ^  ^  |^ 
the  defendant  had  not  been  a  prisoner  within  the  walls,  J-  ^P»  ?°*^ 

^  ^  'he  hai  been 

but  had  resided  in  the  rules  of  the  prison.  confined  (or 

the  twelve 
monthi  wiikim 

Barstow  shewed  cause,  and  relied  on  a  case  of  Sump^  ^^"^^^ 
Hon  V.  Monzani  (a),  in  the  King's  Bench,  as  shewing  that 
a  residence  within  the  rules  was  not  the  custody  contem- 
plated by  the  act  of  parliament ;  and  on  the  authority  of 
that  case,  the  rule  was 

Discharged. 


(a)  Certified  by  the  Master  of  the  King*8  Bench : — 

Sumption  v.  Monzani,  K.  B.,  Easter  Term,  1836. 
This  was  an  application  for  the  defendant's  discharge  out  of  custody, 
under  the  48  Geo.  3,  c.  123.    In  full  Court :— Held  not  entitled  to  his 
discharge,  not  being  in  actual  custody  within  the  vmllt,  but  living  within 
the  rules. 


Archboldy  for  the  plaintiff;  Petendorff,  for  the  defendant. 
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Exch.  of  Pleat, 
1837. 


Poole's  Bail. 


Where  the  de-  KjLARKSON  moved  to  justify  bail  in  this  cause;  but 

prisoner,  and  the  notice  being  only  a  two  days'  notice,  and  not  stating,  as 

dee  of  blu\i"  ^^^  ^*®®  really  was,  that  the  defendant  was  a  prisoner, 

given,  the  notice  GumeVi   B.,  (sittinff  alone),   was  of   opinion   that    the 

must  state  that     ,     .,       ^,  /        .  ,      ,         ^,      ,  ,       , 

the  defendant      bail  ought  to  be  rejected  ;  but  Clarkson  stated,  that  m  a 
is  a  prisoner.      ^^^^  hetote  Litlledale,  J.,  in  the  Bail  Court  (a),  the  same 

objection  had  been  overruled,  on  the  ground  that  the 
plaintiff  must  be  fully  aware  of  the  fact  of  the  defendant's 
being  a  prisoner. 

GuRNBY,  B.,  referred  to  the  cases  o{ Creighion^s Bail{b)f 
and  FritKs  Bail  (e),  and  desired  this  motion  to  be  made 
to  the  full  Court. 

Clarkson  now  moved  accordingly. 

Parke,  B. — The  notice  ought  to  state  the  fact  that  the 
defendant  is  a  prisoner.  We  have  made  some  inquiry 
about  the  case  referred  to,  but  are  not  satisfied  as  to  its 
circumstances.  The  plaintiff  does  not  necessarily  know 
that  the  defendant  is  in  custody,  since  he  may  render 
without  any  information  being  given  to  the  plaintiff;  this 
notice  is  therefore  irregular. 

GuRNCY,  B. — There  is  also  this  difference,  that  in  this 
Court  the  rule  of  allowance  operates  as  a  supersedeas,  and 
discharges  the  prisoner  out  of  custody  :  which  is  not  so  in 
the  King's  Bench. 

Bail  rejected. 


(a)  Pierct'i  Bail,  6  Dowl.  P.  C.  252.  (6)  1  Cr.  &  M.  335. 

(c)  2  Dowl.  P.  C.  229. 
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Exch.  of  Pleas, 

Jones  r.  Barnes.  ^■'■**^'^      ' 

X  HIS  was  an  action  of  assumpsit  for  goods  sold  and  where  the  ver- 
delivered,  and  on  the  trial  before  the  under-sheriff  of  t'ricJS^SeforeT 
Gloucestershire,  the  plaintiff  recovered  a  verdict  for  an  »heriff  or  judge 

*  of  «n  infenor 

amount  under  40^.  court,  by  writ 

of  trial,  under 
d&4WiU.4, 

Frandllon  now  moved  for  a  rule  to  shew  cause  why  the  J'*?'*"  l^'  ^ 

^  for  lets  than 

plaintiff  should  not  produce  the  writ  of  trial  to  the  under-  ^Ot.,  he  hai 
sherifl^  for  him  to  certify  thereon,  under  the  43  Eliz.  c.  G,  certify,  under 
8.  2,  that  the  damages  recovered  were  under  40*,,  in  order  ^J^j^f^^* 
to  deprive  the  plaintiff  of  costs ;  or  why,  upon  payment  of  depriTe  the 

piAintiff  of 

the  debt  without  costs,  all  proceedings  should  not  be  costs;  and  the 
stayed.  [Parke,  B. — Has  the  sheriff  any  power  to  certify  interfere  to"**' 
under  that  statute?]  The  statute  authorizes  ''the  Judires  "tAythepro- 

•*         ^        ^  °  ^     ceedings  on 

of  the  Court,  and  the  justices  before  whom  the  cause  is  payment  of  the 

tried,"  to  certify.     The  sheriff,  though  not  a  justice^  is  a  cosu;  but 

judges  before  whom  the  cause  is  tried.     He  has  the  same  ^^^^^J^^^ 

powers  as  a  judge  to  nonsuit,  and  direct  the  jury,  and  answer  to  an 

reserve  points  for  (he  consideration  of  the  Court.     If  he  for  a  writ  of 

has  not  a  power  to  certify,  the  Writ  of  Trial  Act  has  to  lu^^n^SLjfte 

this    extent    repealed    the  43   Eliz.     In    fVardroper  v.  i»  less  than  40f. 

Richardson  (a),   the  Court  certainly   decided   against  a 

similar  application;   and  Parke,  B.,  there   said,   it  was 

not  intended  by  the  3  &  4  Will.  4,  c.  42,  s.  17,  to  give  the 

power  of  certifying  to  sheriffs  and  other  judges  to  whom 

causes  were  sent  by  writ  of  trial ;   that  there  was  once 

a  clause  to  this  effect  in  the  bill,  but  it  was  struck  out. 

IParke,  B. — I  only  spoke  of  that  historically.   Lord  Abith' 

ger,  C.  B. — The  sheriff  is  made,  in  effect,  not  a  judge 

or  a  justice,  but  an  officer  or  commissioner  of  the  Court 

only,  for  the  purpose   of  trying  the  cause.]     Then  the 

Court  will  grant  the  other  part  of  the  application,  that 

(a)  1  Ad.  &  Ellii,  76. 
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Exch.  qf  PUoh  upon  payment  of  the  debt  without  costs,  all  further  pro- 
^  '  ^  ceedings  may  be  stayed.  [^Parke,  B. — It  must  appear 
Jones  that  the  debt  really  due  was  under  40*.,  and  that  it  was 
Ba&mis.  one  which  could  be  sued  for  in  the  County  Court.]  It 
appears  from  the  Terdict  that  the  debt  was  under  40*.,  and 
the  Tenue  being  laid  in  the  county  of  Gloucester,  it  must 
be  taken  that  the  debt  was  incurred  for  goods  sold  and 
delivered  in  that  county.  {^Parke^  B. — The  goods  may 
have  been  sold  in  one  county  and  delivered  in  another. 
Have  you  any  case  in  which  the  Court  has  interfered, 
except  at  an  earlier  stage  of  the  proceedings,  and  unless 
it  appeared  from  the  pleadings,  or  from  the  plaintiff's  own 
admission,  that  the  cause  of  action  was  less  than  40*.,  or 
that  the  plaintiff  was  not  bona  fide  suing  for  more?] 
Certainly  not;  but  before  the  recent ^ct,  the  Courts  were 
not  called  upon  to  interfere  after  verdict,  because  the 
Judge  at  the  trial  had  power  to  certify.  Perhaps  the 
Court  may  think,  that  as  the  sheriff  was  only  their  officer, 
and  they  were  trying  the  cause  by  him,  they  can  now 
grant  the  certificate. 

Lord  Abinger,  C.  B. — No ;  the  Court  has  no  such 
power.  On  the  application  to  have  the  cause  tried  before 
the  sheriff,  the  defendant  had  the  means  of  suggesting 
that  the  action  was  brought  for  less  than  40*.,  as  a  reason 
for  not  trying  it  before  the  sheriff. 

Parke,  B. — If  the  action  is  brought  for  less  than  40*., 
that  should  be  shewn  for  cause  before  the  Judge,  on  the 
application  to  have  the  cause  tried  before  the  sheriff. 

The  other  Barons  concurred. 

llule  refused 
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Exeh.  of  FUat, 
1837. 

Taylor  r.  Montagus. 
xJTODSON  had  obtaiRed  a  rule  for  judirment  as  in  case  ^  piaintifl; 

'      **  after  iftne 

of  a  nonsuit ;  against  which  Knowles  now  shewed  cause,  joined,  becuM 
on  an  affidavit  stating  that  since  issue  was  joined,  the  made'dt&aU, 
plaintiff  had  become  bankrupt,  and  his  assignees  had  re-  ^'^^  ^K*^' 
fused  to  proceed  with  the  action.    He  offered  to  give  a  to  proeecd 

,     ^  .  .  with  the  Miit: 

peremptory  undertaking.  the  Conn  re- 

filled to  die* 
ehaift  a  rule 

Godson  having  been  heard  in  support  of  the  rule,  for  judgmtnt 

aeineiaeofa 
noniait  on  a 

Per  Curiam. — ^The  bankruptcy  has  put  an  end  to  the  JJJJJ^S'^ 
plaintiff's  right  of  action,  and  vested  it  in  the  assignees,  «witti  eeconty 
who  refuse  to  proceed  with  the  suit.    The  rule  can  be  aiMgi?eii. 
discharged  only  on  a  peremptory  undertaking,  and  on  the 
plaintiff's  giving  security  for  the  costs  of  the  cause  within 
a  month  from  this  time;  otherwise  the  rule  must  be  abso- 
lute. 

Rule  accordingly. 


WiLKiNs  V.  Perkins. 

JMlARTIN  had  obtained  a  rule  to  shew  cause  why  the  Whanaeopf 
taxation  of  costs  should  not  be  set  aside  for  irregularity,  ^,  ^^^  ^. 
on  the  ground  that  no  copy  of  the  bill  of  costs  and  affi-  JlU^n^[{j^7^ 
davit  of  increase  had  been  delivered  with  the  notice  of  deiiTered  with 
taxation,  pursuant  to  rule  10,  M.  T.  1  Will.  4.     It  ap-  taxation,  at 
peared  that  the  plaintiff's  attorney  having  obtained  an  |[^e  lotf  M.T. 
appointment  to  tax,  and  served  it  on  the  defendant's  at-  i  WiU.4,  the 

taxation  ii  ir* 

torney,  attended  at  the  time  appointed  before  the  Master,  reguUr,  unieta 
but  the  defendant's  attorney  did  not  attend,  and  the  bill  VaiYea^eoS^ 
was  taxed  ex  parte.  J«<^  ^^  •*- 

.  ^  tendance  or 

otherwiie;  and 

Humfrey  shewed  cause,  and  contended  that  the  prac-  ^^  n  ^^ 
tice  was  to  deliver  a  copy  of  the  bill  of  costs  with  the  , 

VOL.  II.  Y  M.  w. 
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tf  PiMf,  notice  of  taxation^  only  in  case  the  other  party  rrq'.iiretl 
^     it;  but  if  it  was  not  required,  it  was  sufficient  if  it  were 
WiLKiss       given  to  the  party  on  going  before  the  Master. 


«. 


Parke,  B. — ^The  rule  requires  that  a  copy  of  the  bill 
shall  be  delivered  with  the  notice  of  taxation,  and  the 
practice  is  that  the  party  shall  do  so,  unless  the  rule  is 
waired.  Here  the  party  did  not  attemi  the  taxation,  and 
there  was  notliing  which  amounted  to  a  waiver.  The 
terms  of  the  rule  are  express. 

The  other  Barons  concurred. 

Rule  absolute. 


Rxx  9.  The  Sheriff  of  Kent,  in  a  Cause  of  Potter  r. 

Simpson. 

*«  Tbedefeodmt  /^N  attachment  having  issued  against  the  Sheriff  of  Kent 

is noCto&r found    ^  ^         i  •  ^  .  •.      r  • 

in  mj  iMili-        f^i"  D^^  makmg  a  return  to  a  writ  of  capias : 

wick''isalMd 
retnrn  to  a  writ 

efninai.  Clarkson  moved  to  set  aside  the  attachment,   on  the 

In  the  ezemtion  ground  that  the  sheriff  had  made  a  return,  which  the 
knomond*"  affidavit  Oil  which  he  moved  stated  to  be  as  follows: — 
for  u  atucb-  "  Xhe  within-namcd  defendant  is  not  to  be  found  in  my 
a  tberiS:  bailiwick.**     He  argued  that  this  was  a  sufficient  return, 

and  could  not  have  misled  the  plaintiff.  [Parke^  B. — The 
return  is  irregular.  Non  est  invt- ntus  is  the  proper  return ; 
that  is,  '*  He  is  not  found  in  my  bailiu  ick.**]  The  affida* 
vit  states  that  in  practice  returns  liave  been  made  in  this 
form,  and  in  the  appendix  to  Watson  on  Sheriffs  (a),  the 
form  is  so  given. 

Parke,  B. — The  usual  return  is,  "  He  is  not  found  in 
my  bailiwick,"  which  means,  that  he  could  not  be  ft>und 

(a)  Appendix,  c.  6,  s.  3,  p.  370. 
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at  any  time  while  the  sheriff  had  the  writ.     The  officer  -&<«*•  ^  J^i^f 

1837. 
informs  us  that  that  is  the  uniform  mode  of  making  the  ^  '   -» 

return.  Rsx 

Sheriff  ofKBNT. 

Alderson,  B. — The  common  return  of  non  est  inven- 
tus has  a  specific  technical  meaning,  and  it  had  better  not 
be  departed-  from.  This  return,  not  being  in  the  usual 
form,  was  irregular.  The  argument  now  raised  shews  the 
importance  of  adiiering  to  the  strict  form. 

Clarkion  then  obtained  a  rule  to  shew  cause  why  the 
return  should  not  be  amended,  and  why  the  attachment 
should  not  be  set  aside,  on  payment  of  costs.  Against 
which, 

«  « 

Ckandless  subsequently  shewed  cause,  and  urged  that 
the  sheriff  had  not  used  due  diligence  in  endeavouring  to 
make  the  arrest. 

Parke,  B. — Assuming  that  to  have  been  the  case,  what 
means  have  we  now  of  ascertaining  what  amount  of  damage 
the  plaintiff  may  have  sustained  by  the  sheriff's  default 
in  the  execution  of  mesne  process? — ^How,  then,  can  the 
attachment  be  allowed  to  stand,  which  fixes  him  for  the 
amount  of  the  whole  debt?  The  attachment  must  be  set 
on  payment  of  costs. 

Rule  absolute. 


Allen  r.  Walker. 

Assumpsit  against  the  defendant  as  the  indorser  of  a  To  an  action 
bill  of  exchange  for  221.  5«.,  drawn  by  one  Susanna  Morley  fendant  as 

indoner  of  a 
bill  of  exchange, 
be  pleaded  tbat "  be  did  not  make  or  draw  the  bill  of  exchange  as  in  the  declaration  alleged:"^ 
Held,  tbat  the  plaintiff  was  not  entitled  to  treat  this  plea  as  a  nuUityi  and  sign  Judgment  as 
tat  want  of  a  plea. 

y2 
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Bnk.  ofJ'Uaif  on  and  accepted  by  Rebecca  Saunders,  and  by  the  said 

S.  Morley  imiorsed  to  the  deFendant,  who  indorsed  it  to 
the  plaintiff:  with  a  count  upon  an  account  stated.  The 
time  for  pleading  being  out,  an  application  was  made  to 
Bollandf  B.,  at  chambers,  for  further  time  to  plead,  but 
on  hearing  the  attorneys  on  both  sides,  that  application 
was  refused;  whereupon  the  defendant's  attorney  delivered 
to  the  plaintiff's  attorney  at  the  judge's  chambers  a  plea 
of  the  general  issue.  On  tlie  same  day  another  plea  was 
delivered  at  the  office  of  the  plaintiff's  attorney  in  the 
city,  and  notice  was  served  that  the  plea  first  delivered 
was  abandoned.  The  plea  so  left  at  the  office  was,  as  to 
the  first  count,  that  **  the  defendant  did  not  make  or  draw 
the  said  supposed  bill  of  exchange  in  the  first  count  men- 
tioned, as  in  that  count  alleged ;"  to  the  last  count,  non 
assumpsit.  The  plaintifi^s  attorney,  not  knowing  to  which 
of  the  pleas  the  notice  referred,  signed  judgment. 

22.  K  Richards  having,  on  a  former  day,  obtained  a  rule 
to  shew  cause  why  this  judgment  should  not  be  set  aside, 

Evans  now  shewed  cause. — The  judgment  was  properly 
signed ;  because,  if  the  defendant's  attorney  intended 
that  the  plea  of  non  assumpsit  to  the  whole  declaration 
should  remain,  that  is  no  plea  to  the  first  count.  But  the 
other  plea  to  the  first  count,  that  the  defendant  did  not 
make  or  draw  the  bill  of  exchange,  is  a  nullity.  The  plea 
ought  to  traverse  or  deny  some  allegation  in  the  declara- 
tion; but  this  plea  does  not,  as  it  is  not  alleged  in  the  de- 
claration that  the  defendant  drew  the  bill,  but  only  that  he 
indorsed  it.    The  judgment  is  therefore  regular. 

Parke,  B. — The  plea  is  bad  in  point  of  form,  but 
as  every  indorser  is  in  law  a  new  drawer,  it  is  good  in 
substance.  If  the  declaration  be  considered  with  that 
view,  you  cannot  treat  such  a  plea  as  a  nullity.  You  should 
have  demurred  to  the  plea  instead  of  signing  judgment. 
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Alderson,  B. — ^The  plea  is,  that  the  defendant  did  not  ^c*-  ^  ^*«» 

iS37 

nake  or  draw  the  bill  of  exchange  as  in  the  first  count  -* 

alleged.    Now  the  manner  in  that  count  alleged  is  by  in-        Allev 
dorsetnent.    That  is  a  traTorse,  and  the  plea  cannot  be      Walkeb. 
treated  as  a  nullity. 

The  test  of  the  Court  concurred. 

Rule  absolute. 


Garden  v.  Creswrll. 

JuiRLBi  on  a  former  day,  had  obtained  a  rule  for  an  at-  An  affidaTit  to 
tachment  against  a  witness,  for  not  obeying  a  subpoena,  niTi^for lalv- 
by  which  the  plaintiff  sustained  a  loss  upon  the  trial.  ^^JrT^^a^Lb-*^ 

poenS)  must 

BarHow  shewed  cause.— There  is  a  preliminary  ob-  |he  time  of  the 
jection  here,   inasmuch  as  the  afBdavit  on  which  the  serTicvche 

•       It  1        •  i.    ■       original  lub- 

rule  was  obtained  does  not  state  that  at  the  time  of  the  p«na  was 
service  of  the  subpoena  the  original  subpoena  was  shewn,  [,  ^''tuffldent 
which  is  essential;  Wadsworih  v.  Marshall  (a).     There  «»•;'" 5«»"«'* 

^  a  rule  that  the 

Bayleyt  B., says,  ''The  Master  reports  to  us  that  the  affidavit doet 
ordinary  course  is  to  shew  the  original  process  at  the 
time  of  service,  and  that  unless  that  be  done  an  at- 
tachment cannot  be  moved  for»"  It  may  be  said  that 
in  that  case  it  was  stated  in  the  affidavit  of  the  party 
against  whom  the  application  was  made,  negatively,  that 
the  original  subpoena  was  not  shewn ;  but  in  Rex  v.  Woodifi)^ 
it  was  held  by  LiUledalCf  J.,  that  it  must  be  shewn  by  the 
party  applying  for  the  attachment  that  the  original  was 
shewn.  So,  in  Wilton  v.  Chambers  (c),  on  a  motion  for  an 
attachment  against  a  sheriff  for  an  insufficient  return^  the 
Court  refused  to  take  cognisance  of  the  return  unless  an 


(a)  I  Cr.  &  Meeson,  87*  (c)  5  Nev.  &  Man.  431. 

<6)  I  Dowl  P.  G.  609. 
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Gabdeh 


'^^M7^^''  °^^*  ^^^^  ^®^®  produced,  verified  by  affidavit,  although 

there  was  an  affidavit  by  a  party  as  to  bis  belief  that  no 
sufficient  return  had  been  made.  That  was  on  the  princi- 
CEBfWELL.  pie  that  when  seeking  to  bring  a  party  into  contempt  you 
must  come  with  proper  materials,  and  that  it  must  be 
shewn  clearly  that  the  contempt  has  been  committed. 

Erie,  contra. — ^In  the  case  of  Wadsworth  v.  MarshaUj 
the  affidavit  in  answer  to  the  rule  stated  expressly  that 
at  the  time  of  the  service  the  original  was  not  shewn ; 
and  it  is  submitted  that  it  is  incumbent  on  the  party  to 
do  so. 

Lord  Abinger,  C.  B.— No,  that  is  not  necessary.  The 
party  against  whom  the  application  is  made  may  shew 
cause  on  the  affidavits  used  against  him ;  and  whenever  a 
party  is  sought  to  be  brought  into  contempt,  it  must  be 
clearly  made  out  that  he  has  been  guilty  of  it. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Doe  d.  Nannet  r.  Gore. 

iL'^^^il^we'ir  Ejectment  for  a  piece  of  land,  called  Moelhebog, 
the  commit-       situate  in  the  parish  of  Llanfihanirel-yPennant,  in  the 

•ioner,  by  deeds  t,  r^  .    -,    *     n  wr  » 

executed  in  the    county  of  Carnarvon,  tried  before   Vaughan,  J.,  at  the 
f  ti^terby  t'wo    ^^^^  Carnarvon  assizes.   The  lessor  of  the  plaintiff  claimed 

#ritneMet,  to 
sell  such  por- 
tions of  the  waste  lands  as  should  be  necessary  to  defray  the  expenses  of  carrying  the  act  into  exe- 
cudoo,  before  award  made.  In  ejectment  by  a  party  claiming  under  aconYeyancc  from  the  eommis- 
sioner  in  pursuance  of  such  power,  it  appeared  that  the  lessor  of  the  plaintiflT  purchased  (lie  land 
with  the  view  of  exchanging  it  with  the  defendant;  that  he  nefer  took  possession  of  it,  and  that  the 
defendant,  some  years  after  the  conveyance,  fenced  it  in,  and  had  occupied  it  by  his  tenants  ever 
since,  a  period  of  less  than  20  years.  It  did  not  appear  that  any  award  had  been  made  under  the 
Indosure  Act: — Held,  that  the  plaintiff  was  not  bound,  in  order  to  recover  in  the  ^ectment,  to 
prove  that  the  commissioner  bad  duly  qualified,  and  given  the  notices,  fre.  required  by  the  Oene- 
fal  tncloture  Act,  before  the  eitcation  of  the  conveyance. 
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by  a  conveyance  from  Walter  Jones,   the  commissioner  Exeh.  iffPhttg, 

1837 
appointed  by  a  local  act  of  parliament,  passed  in  the  year 

1812,  for  the  inclosure  of  the  commons  and  waste  lands 

within  the  parish  of  Llanfihangel-y-Pennant,  and  which 

contained  a  clause  empowering  the  commissioner,  before 

making  any  award,  to  sell  such  portions  of  the  waste  lands 

as  should  be  necessary  for  the  purpose  of  carrying  the  act 

into  execution,  and  to  convey  the  same  by  indenture,  to  be 

0 

executed  by  him  in  the  presence  of,  and  attested  by,  two 
credible  witnesses.  The  commissioner,  in  pursuance  of 
such  power,  put  up  to  auction,  in  January  1816,  the  land 
in  dispute  in  this  action,  together  with  other  portioni  of 
the  wastes,  and  it  was  purchased  by  a  Mr.  Williams,  who 
was  at  that  time  the  land-agent  of  Mr.  Gore,  the  defend- 
ant, for  Mr.  David  Nanney,  the  uncle  of  the  lessor  of  the 
plaintiff:  but  on  the  conveyance  being  produced,  the  exe- 
cution by  the  commissioner  appeared  to  be  attested  by  one 
witness  only«  It  was  thereupon  objected  for  the  defend- 
ant, that  the  conveyance  by  the  commissioner  being  in 
execution  of  a  power,  all  the  requisites  of  the  power  must 
foe  strictly  pursued,  and  therefore  the  conveyance  was 
invalid  for  want  of  the  attestation  of  a  second  witness.  The 
learned  judge  reserved  the  point,  and  allowed  the  case 
to  proceed.  It  appeared  that  the  land  was  purchased 
by  Mr.  Nanney  with  the  view  of  exchanging  it  and  other 
land  of  his  in  the  neighbourhood,  for  some  fields  of  the 
defendant's  lying  nearer  to  his  residence.  A  valuation 
was  accordingly  made,  by  two  surveyors  respectively  ap- 
pointed by  Mr.  Nanney  and  the  defendant,  of  the  pro- 
perty proposed  to  be»  exchanged,  including  Moelfaebog. 
Mr.  Nanney,  in  consequence,  never  took  actual  possession 
of  that  piece,  and  the  defendant,  about  three  years  after  the 
date  of  the  conveyance,  inclosed  with  a  stone  wall  three 
sides  of  it  which  were  before  open  to  the  common,  and  his 
tenants  had  ever  since  occupied  it.  The  negotiation  for 
the  exchange  ultimately  went  off;  but  letters  of  the  de* 
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&BoL  9f  PU0$,  fendant  were  put  in,  in  which  he  recognised  the  title  of 

the  plaintiff  under  the  conveyance,  and  admitted  the  re- 
ceipt of  the  valuation.  Mr.  David  Nanney  died  in  1825, 
having  devised  his  real  estate  to  the  lessor  of  the  plaintiff. 
It  did  not  appear  that  the  commissioner  had  made  any 
award  under  the  inclosure  act. 

On  this  evidence,  it  was  objected  for  the  defendant, 
that  inasmuch  as  no  possession  had  been  taken  in  pursu- 
anoe  of  the  conveyance  from  the  commissioner  under  the 
inclosure  act,  the  plaintiff  could  not  recover  on  the  mere 
title  conferred  by  the  conveyance,  but  was  bound  to  have 
proved  the  qualification  of  the  commissioner,  and  that 
the  notices,  &c.,  required  by  the  General  Inclosure  Act, 
41  Qeo.  S,  c.  109,  in  order  to  give  him  authority,  had  been 
given ;  and  Rex  v.  HagUngfieU  {a)  was  referred  to  as  an 
authority  to  that  effect.  The  learned  judge  reserved 
this  point  also ;  and  a  verdict  having  been  found  for  the 


Jerviif  in  Michaelmas  term,  moved  for  a  rule  nisi  to  enter 
a  nonsuit,  pursuant  to  the  leave  reserved.  No  possession 
having  been  taken  under  the  conveyance  from  the  com- 
missioner, it  was  incumbent  on  the  plaintiff  to  shew  his 
qualification,  and  the  regularity  of  his  proceedings.  The 
non-execution  of  any  award  raised  an  inference  that  there 
was  some  defect  in  the  proceedings.  Rex  v.  Hoilingfield 
is  strongly  in  point.  There  was  here  the  same  negative 
evidence  as  in  that  case  to  impeach  the  title  derived  from 
the  commissioner,  the  defendant  having  retained  posses- 
sion of  the  land.  [Alderson,  B. — The  defendant  shews  no 
title  at  all.]  The  question  is,  whether  the  plaintiff  has 
shewn  title.  IParkCf  B. — How  does  the  evidence  raise 
any  presumption  that  the  commissioner  had  not  duly  qua* 
lifted?] 

(a)  2  M.  &  Sel  558. 
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The  rule  was  refused  on  this  point,  but  on  the  objec-  Exek.  ef  puat, 
tion  taken  to  the  validity  of  the  conveyance  a  rule  nisi  was 
granted,  which  in  Hilary  Term  was  made  absolute, — 
Webby i  who  appeared  to  shew  cause,  admitting  that  that 
objection  must  prevail. 

Rule  absolute. 


Jones  r.  Jones. 

ffERVIS  had  obtained  a  rule  to  shew  cause  why  the  it  is  no  groaiid 
taxation  of  costs  in  this  case  should  not  be  set  aside,  on  the  the  plaintiff's 
ground  that  the  plaintiff's  attorney  was  not  an  attorney  of  ^tlofVcauae 
this  Court  durinir  the  time  that  the  business  was  done,  and  *"  ^^'i^^''^ 

1-11  <•  I.     1  .      pWniiffhM 

had  not  the  consent  in  writing  of  any  attorney  of  this  rtcoTereda 
Court  authorizing  him  to  practise  in  his  name,  pursuant  to  ^e  is  not  on  the 
2  Geo.  2,  c.  23,  s.  10.    The  affidavit  on  which  the  rule  ~"  ?^*""^»^« 

'  '  of  this  court,  II 

was  obtained  stated  that  the  action  was  commenced  in  the  ^^  appears  thtt 

tho  London 

month  of  February  1836,  by  Messrs.  Weeks  and  Gilbert-  agent's  name  it 
son,  as  the  agenU  of  Mr.  H.  R.  Williams,  who  was  and  '^"^t^l!^ 
acted  as  attorney  for  the  plaintiff  in  this  cause  from  the  f«e^°g*>  «m1 

''  *  ^  he  has  con- 

time  of  the  commencement  thereof:  that  the  said  H.  R.  ducted  all  the 

W.  was  admitted  an  attorney  of  this  Court  on  the  23rd  of  court,  and 

May  last,  and  not  before:  that  the  defendant's  agent  J,°^g^°oI[^ 

attended  the  taxation  of  costs,  and  objected  to  all  costs  in-  attorney  on 

curred  before  the  2Sd  of  May  being  allowed,  on  the  ground  the  suit. 

that  the  said  H.  R.  W.  was  not  admitted  an  attorney  of 

this  Court  before,  and  that  he  the  said  IL  R.  W.  was  the 

plaintiff's  attorney  in  the  cause,  and  had  practised  therein 

in  his  own  name  as  such  attorney,  and  not  in  the  name  of 

any  other  attorney  of  this  Court,  with  the  consent  in 

writing  of  such  attorney,  signed  by  such  attorney;  but  that, 

notwithstanding  such  objection,  the  Master  allowed  the 

plaintiff  costs  from  the  commencement  of  the  cause. — 

Another  affidavit  also  stated  that  the  name  of  H.  R.  W. 

was  indorsed  on  the  copy  of  the  writ  of  summons :  that 
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Bjnh.of  PUat,  the  Said  H.  R.  W.,  a?  such  plaintiff's  attorney,  did  conduct 

the  cause,  and  attended  in  that  capacity  at  the  trial. 

R.  V.  Richards  shewed  cause  on  the  affidavit  of  Mr. 
Gilbertson,  an  attorney  of  this  Court  and  Mr.  Williams's 
London  agent,  which  stated  that  his  name  was  inserted  in 
the  declaration  with  bis  consent  and  permission,  and  that 
his  name  was  indorsed  on  the  back  of  the  declaration  and 
other  proceedings ;  that  the  said  H.  R.  W.  had  been  many 
years  an  attorney  of  the  King's  Bench  ;  that  he  the  depo- 
nent had  sent  the  said  H.  R.  W.  a  copy  of  the  declaration 
filed  in  the  cause,  and  had,  from  the  beginning  of  the  pro- 
ceedings  in  the  action,  conducted  so  much  thereof  as  is 
usually  conducted  by  London  agents.  Richards  contended 
that  from  these  facts  the  consent  of  the  London  attorney 
must  be  inferred,  and  that  there  was  nothing  contrary  to 
the  2  Geo.  2,  c.  9S.  [Parke,  B.— <This  is  similar  to  the 
case  of  Goodner  v.  Cover  (a),  where  it  was  held  to  be 
no  ground  for  disallowing  the  |>Iaintiff*8  attorney's  costs, 
if  it  appeared  that  he  conducted  the  proceedings  in  the 
name  of  a  London  attorney,  who  was  an  attorney  of  this 
Court.] 

Jervis^  contra. — There  the  proceedings  must  have  been 
in  the  name  of  the  London  attorney,  but  here  the  name  of 
the  country  attorney  was  indorsed  on  the  writ,  and  in  the 
affidavit  of  increase  he  describes  himself  as  the  plaintiff's 
attorney.  The  case  of  Latham  v.  Hyde  (6)  shews  that 
an  attorney  of  another  court,  who  conducts  an  action  in 
this  Court  in  his  own  name,  can  bring  no  action  for  his 
fees.  The  consent  is  by  the  statute  a  condition  precedent, 
and  the  want  of  it  cannot  be  cured  by  any  subsequent 
adoption  by  the  London  agent.     Meekinv.  Whalley{<:)^ 


(a)  3  Dowl.  Pr.  C.  424.  {b)  1  C.  &  M.  128. 

(c)  1  Bing.  N.  C.  59;  4  Moo.  &  Sc.  494 ;  2  Dowl.  P.  C.  823. 
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which  wa«  a  case  on  the  Certificate  Act,  and  Humphreys  Bxeh.  of  pum, 
V.  Harvey  (o),  which  was  a  question  as  to  the  enrolmenti  *   ^ 

shew  how  strict  the  rules  are  which  apply  to  attomies.        Jones 
The  proviso  in  the  statute  is  applicable  to  M  attomies,        Jonba 
and  makes  no  exception  for  country  attomies  practising  in 
the  names  of  their  London  agents. 

Lord  Abinoer,  C.  B. — ^This  case  is  distinguishable 
from  Latham  v.  Hyde.  The  particulars  of  that  case  are 
not  fully  stated  in  the  report :  but  there  is  enough  to  shew 
that  it  was  not  like  the  present  case.  The  statute  does 
not  require  any  formal  licence,  and  there  is  evidence  of 
the  country  attorney's  having  acted  with  the  consent  of 
his  agent.  In  truth,  Mr.  Gilbertson  himself  is  acting  aa 
the  attorney  in  Court,  and  in  all  that  is  done  in  town.  I 
do  not  think  that  the  principle  on  which  the  statute  is 
framed  applies  to  such  a  case  aa  the  present.  Latham  v. 
Hyde  only  decides,  that  where  an  attorney  presumes  to 
practise  in  the  name  of  another  attorney,  without  his  con- 
senti  be  shall  not  recover  his  costs. 

Parke,  B. — It  certainly  appears  to  me  that  Grilbertson 
is  the  real  attorney  in  the  suit  as  far  as  relates  to  this 
matter.  I  apprehend  the  statute  does  not  apply  to  a 
country  attorney,  who  employs  an  agent  in  London  to  con^ 
duct  the  business  of  the  suit  in  Court.  But  even  if  it 
does,  there  b  evidence  here  of  the  consent  to  be  collected 
from  the  correspondence. 

BoLLAKD,  B.,  and  Gurnet,  B.,  concurred. 

Rule  discharged* 
(a)  1  Bing.  N.  C.  62;  4  Moo.  h  So.  500  ;  2  Dowl.  P.  C.  827. 
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CA8B8  IN  THE  EXCHIQUIB, 


Exeh.  of  PUas, 
1837. 


Wberci  in  tm- 
p«M  qa.  cL  tr.f 
the  pUintiff 
daimed  the 
wbole  bed  of  a 
riYer  flowing 
between  hit 
land  and  the 
defendant'i, 
the  defendant 
oontendinf  that 
each  was  en- 
titled ad  mediiun 
filum  aqu«: — 
Held,  that  evi- 
dence of  acts 
of  ownership 
exercised  by 
the  plaintiff 
upon  the  bed 
and  banks  of 
the  riTer  on 
the  defendant's 
side,  lower  down 
the  stream,  and 
where  it  flowed 
between  the 
plahitiff's  land 
and  a  fiinn  of 
C,  adjoining 
the  defendant's 
lsnd,^-and  also 
of  repairs  done 
by  the  plaintiff 
to  a  fence  which 
divided  Cs 
farm  from  the 
river,  and  was 
in  continuation 
of  a  fence 
dividing  the 
defendant's 
land  from  the 
river, — was 
admistible  for 
the  plaintiA 


Jones  v.  Wiluams. 

Trespass  for  breaking  and  entering  the  plaintiff's 
closci  situate  between  a  certain  river  or  stream  of  water 
called  Gwy-derig,  and  the  defendant's  farm  called  Dol-y 
Gwyneni  in  the  parish  of  in  the  county  of 

Brecon.  In  other  counts  the  close  was  described  as  a 
portion  of  the  river;  and  there  was  also  a  count  for  taking 
stones  belonging  to  the  plaintiff.  Pleas,  first,  not  guilty ; 
secondly,  that  the  several  closes  in  the  declaration  men- 
tioned were  the  soil  and  freehold  of  the  defendant; 
with  others  which  it  is  not  necessary  to  refer  to.  At  the 
trial  before  Lord  Denman,  C.  J.,  at  the  last  Brecon  as- 
sises, it  appeared  that  the  dispute  between  the  parties 
was  as  to  the  ownership  of  a  portion  of  the  bed  of  a  stream 
called  Gwy-derig,  flowing  between  the  plaintiff's  farm, 
called  Ynysyborde,  and  the  defendant's  farm,  called  Dol- 
y-Gwynen,  its  source  being  at  a  distance  of  some  miles 
from  both.  The  plaintiff  contended  that  the  whole  of  the 
bed  of  the  river  adjacent  to  his  land  belonged  to  him ;  the 
defendant,  on  the  other  hand,  claimed  it  ad  medium  filum 
aquae.  It  was  opened  for  the  plaintiff,  that  his  farm  ex- 
tended a  greater  distance  down  the  stream  than  the  land 
of  the  defendant  on  the  other  side,  and  his  counsel  pro- 
posed to  adduce  evidence  to  shew,  that  lower  down,  and  op- 
posite another  farm  belonging  to  a  third  party,  called  Cefh 
Cerrig,  the  plaintiff  was  the  jundisputed  owner  of  the  whole 
bed  of  the  river,  and  to  prove  acts  of  ownership  exercised, 
and  repairs  done  by  him,  upon  the  bed  and  banks  of  the 
river  on  the  Cefn  Cerrig  side,  and  upon  a  fence  which  ran 
down  the  river  side,  and  was  in  continuation  of  a  fence 
dividing  the  defendant's  land  from  the  river.  The  Lord 
Chief  Justice  was  however  of  opinion  that  this  evidence 
was  not  receivable,  and  accordingly  rejected  it.  A  great 
mass  of  other  evidence  was  adduced  on  both  sides,  and 
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the  defendant  had  a  verdict,  the  jury  finding  that  the  Exeh.  of  PUat, 

1837 

river  was  common  to  both  parties.  v   ^''  ^ 

In  Michaelmas  term,  Chilton  obtained  a  rule  nisi  for  a  Jones 

new  trial,  on  the  ground  that  the  evidence  was  improperly  Williams. 
rejected :  citing  Doe  d.  Barrett  v.  Kemp  (a). 

John  Evans  and  W.  M.  James  now  shewed  cause. — ^The 
evidence  was  rightly  rejected.  It  was  an  attempt  to  give  in 
evidence  acts  which  were  akogether  res  inter  alios  actse,  in 
order  to  decide  the  question  of  ownership  between  these 
parties.  The  acts  done  or  permitted  between  the  plaintiff 
and  third  parties,  above  or  below  the  land  of  the  defend- 
ant, could  not  possibly  afford  any  criterion  for  determin- 
ing the  plaintiff's  rights  as  to  that  portion  of  the  stream 
which  adjoined  the  defendant's  land.  The  exercise  of  the 
right  as  against  the  owner  of  Cefn  Cerrig  may  have  arisen 
out  of  some  arrangement  with  or  grant  from  the  proprie- 
tor or  occupier  of  that  farm :  or  if  not,  how  can  his  acqui- 
escence or  laches  bind  the  defendant?  Can  it  be  said  that 
a  grant  from  the  owner  of  Cefn  Cerrig,  to  the  plaintiff 
or  his  predecessors,  of  the  bed  of  the  stream  opposite 
that  farm,  could  have  been  used  in  evidence  against  the 
defendant?  [Parity,  B. — Acts  of  ownership  are  not  ad- 
mitted in  evidence  on  the  ground  of  acquiescence — that 
goes  only  to  the  value  of  the  evidence — but  as  shewing 
possession,  and  so  proving  title.]  If  there  had  been  any 
evidence  that  both  the  farms,  Dol-y-6wynen  and  Cefn 
Cerrig,  had  formerly  been  the  property  of  the  same  person, 
and  that  these  acts  of  ownership  had  then  been  exercised, 
there  would  be  some  ground  for  saying  that  the  evidence 
was  applicable  to  the  question  at  issue.  ^^Parke^  B. — How 
do  you  distinguish  this  case  from  Doe  v.  Kemp  ?  There  it 
was  held,  that  upon  a  question  whether  a  slip  of  waste  land 
between  a  highway  and  the  enclosed  lands  of  the  plaintiff 

(a)  2  Bing.  N.  C.  102 ;  2  Scott.  9. 


CASKS  IS  nm  excbmquem, 

->  j«.u)u^eii  to  him  or  to  the  lord  of  the  manor,  the  lord 
luigiic  give  evidence  of  acts  of  ownership  on  other  portions 
^oNEs  of  (he  waste  land  between  the  same  road  and  the  indos- 
xwLiiAMtf.  uies  of  oth^r  perMHss,  although  at  a  distance  firom  the 
piece  in  dispute.  Is  not  the  same  principle  applicable  to 
the  case  of  a  river  ?]  The  decision  there  proceeded  on  the 
ground  that  the  successiTe  slips  of  land  were  portions  of 
one  comitMuams  waste :  but  it  was  also  held  that  acts  of 
ownership  exercised  brer  other  parts  of  die  waste  within 
the  same  manor,  but  not  adjoining  the  same  road,  were 
jmI  evidence.  Lord  Demmam^  C  J.,  in  defirering  the 
judgment  of  the  Court,  says : — '*  If  the  lord  has  a  right  to 
one  piece  of  waste  land,  it  aflfbrds  no  inference,  even  the 
most  remote,  that  he  has  a  right  to  another  in  the  same 
manor,  aiiiomgi  boii  majr  ie  similarly  siimaitd  wiih  re- 
speci  to  the  Mghway:  assuming  that  all  were  originaDy 
the  property  of  the  same  person,  as  lord  of  the  manor, 
which  is  all  that  the  fact  of  their  being  in  the  same  manor 
prores,  no  presumption  arises  from  his  retaining  one  part 
in  his  hands,  that  he  retained  another;  nor  if  in  one  part 
of  the  manor  the  lord  has  dedicated  a  portion  of  the  waste 
to  the  use  of  the  public,  and  granted  out  the  adjmning 
land  to  private  indiTiduals,  does  it  by  any  means  f<dIow, 
nor  does  it  raise  any  probability,  that  in  another  part  he 
may  not  have  granted  the  whole  out  to  private  individuals, 
and  they  afterwards  have  dedicated  part  as  a  public  road. 
But  the  case  is  very  difierent  with  respect  to  these  paredsy 
which  from  their  local  situation  may  be  deemed  parts  of 
one  waste  or  common;  as  acts  of  ownership  in  one  part  of 
the  same  field  are  evidence  of  title  to  the  whole.'*  Those 
observations  apply  strongly  to  the  present  case.  The 
ground  on  which  that,  and  the  other  cases  on  the  subject, 
proceed,  is  the  existence  of  a  unity  of  title  extending  over 
some  general  district,  capable  of  being  reeogmmed  as  a 
whole.  Thus,  in  Stanley  v.  H'kiie  (a),  thb  recognis- 
es) 14  Esst»  3:}2. 


HILARY  TERMj  7  WILL.  lY.  8£9 

able  whole  consisted  of  tbe  woody  belt  surrounding  the  Exek.  of  PfeM, 
whole  of  the  plaintiflf's  land ;  in  Tyrtohitt  v.  Wynne  (a), 
the  fact  required  by  the  Court  to  make  the  leases 
tendered  in  evidence  admissible,  was,  that  the  locus 
in  quo  should  be  proved  to  constitute  part  of  one  entire 
waste^  to  which  the  leases  were  applicable ;  and  the  same 
with  respect  to  the  grants  in  Doe  v.  Kemp.  Here  no 
continuity  of  title  whatever  is  shewn ;  all  that  appears  is, 
that  different  rights  have  been  exercised  in  different  parts 
of  the  same  river.  If  the  plaintiff  claimed  the  whole  river 
or  the  whole  fence,  the  case  would  be  different;  but  he 
only  claims  fifty  yards  of  it,  and  says  he  is  entitled  to  them 
because  he  has  exercised  acts  of  ownership  on  the  next 
fifty  yards.  In  the  same  manner  he  may  assert  a  title  to 
another  successive  portion  of  fifty  yards,  and  so  on,  till 
he  entitles  himself  to  the  whole  river.  Would  it  have 
been  any  proof  of  title  in  Doe  v.  Kemp,  if  the  defendantj 
not  being  the  lord  of  tbe  manor,  had  proved  acts  of  own- 
ership on  a  slip  of  the  waste  land  between  that  road  and 
the  lands  of  the  proprietor  next  to  the  plaintiff?  It  may 
be  said,  that  the  continuous  fence  does  constitute  one  as- 
signable whole,  in  the  sense  which  has  been  contended 
for;  but  the  distinction  is,  that  here  the  plaintiff  does  not 
claim  the  whole  fence,  but  only  a  given  length  of  it :  and 
its  continuity  is  broken  by  the  cross  fence  between  the 
defendant's  farm  and  that  of  Cefn  Cerrig.  The  plaintiff  is 
bound  to  make  out  that  this  evidence  alone,  if  he  had  given 
no  other,  would  have  afforded  grounds  on  which  the  jury 
might  have  drawn  a  reasonable  presumption  in  favour  of 
his  right:  whereas,  at  most,  it  can  bear  upon  it  only  by 
such  a  chain  of  remote  possibilities  as  no  reasonable  man 
would  act  upon :  viz.  on  the  assumption  that  both  the  ad- 
joining farms  were  once  in  the  hands  of  the  same  proprie- 
tor, and  were  parted  with  at  the  same  time,  on  the  same 
principle  of  entire  exclusion  from  the  river.  On  the  other 

(a)  2  B.  &  Aid.  554. 
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Etek.  of  PUat,  hand,  the  mere  change  of  current,  so  frequent  in  nioun« 

tain  streams,  may  have  transferred  the  plaintiff's  boundary 


from  the  middle  to  the  bank  of  the  river  as  against  Cefn 
Williams.     Cerrig,  while  it  remained   unaltered  as  against  DoUy- 
Gwynen. 

Chilian,  contra,  (having  referred  to  Evans  y»  Butt,  tried 
before  Lord  Denman,  C.  J.,  at  Gloucester,  and  decided 
this  term  in  the  Court  of  King's  Bench),  was  stopped  by 
the  Court. 

Lord  Abinger,  C.  B. — ^Taking  the  whole  of  the  cir- 
cumstances in  this  case  together,  as  explained  by  the  map, 
it  appears  to  me  that  the  evidence  was  admissible,  though 
I  by  no  means  wish  to  be  understood  as  saying  that  it 
would  be  entitled  to  any  great  weight,  unless  accompa- 
nied with  other  circumstances  to  give  effect  to  it.  Now 
the  question  is  this : — ^The  object  of  the  plaintiff  was  to 
prove  that  he  was  the  owner  of  the  whole  stream,  and  for 
that  purpose  it  was  important  to  shew  that  the  usual  pro- 
position of  law,  that  each  party  was  entitled  ad  medium 
filum  aquse,  was  not  applicable  in  the  present  case ;  and 
in  order  to  shew  that,  he  was  endeavouring  to  prove  that 
upon  both  sides  of  the  river — on  the  same  side  with  the 
land  of  the  defendant — ^he  had  exercised  acts  of  owner- 
ship, such  as  repairing  the  hedge;  and  therefore  he  claim- 
ed a  right  up  to  the  hedge ;  and  then  going  further,  he 
shews  that  the  hedge  continued  a  visible  line  of  demarca- 
tion without  any  thing  occurring  to  break  its  continuity, — 
except  that  a  cross  hedge  ran  down  Co  it,  dividing  the  de- 
fendant's farm  from  his  neighbour's  land  on  the  same  side 
of  the  river, — down  to  a  considerable  distance,  till  it  came 
opposite  to  the  extremity  of  the  plaintiff's  land  on  the 
other  side.  From  these  facts  the  plaintiff  purposes  to 
shew  that  it  is  all  his ;  and  it  appears  to  me  that  the  evi- 
dence ought  to  have  been  received,  in  order  to  rebut  the 
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proposition  that  the  middle  of  the  river  was  to  be  consi-  ^ch,  rfPUoh 
dered  as  the  boundary  between  two  distinct  closes.     I     v^^^^Z— >* 
should  have  thought  the  evidence  admissible — ^it  might        Jones 
not  appear  very  strong,  unless  coupled  with  other  evi«      Williams. 
dence  of  some  sort ;  it  appears  to  me,  however,  that  it 
was  evidence  on  behalf  of  the  plaintiff;  and,  inasmuch  as 
that  evidence  was  rejected,  that  the  case  ought  to  go  down 
again  to  a  new  trial. 

Parke,  B.-— I  am  also  of  opinion  that  this  case  ought 
to  go  down  to  a  new  trials  because  I  think  the  evidence 
offered  of  acts  in  another  part  of  one  continuous  hedge, 
and  in  the  whole  bed  of  the  river,  adjoining  the  plaintiff's 
land,  were  admissible  in  evidence,  on  the  ground  that  they 
are  such  acts  as  might  reasonably  lead  to  the  inference 
that  the  entire  hedge  and  bed  of  the  river,  and  conse- 
quently the  part  in  dispute,  belonged  to  the  plaintiff. 
Ownership  may  be  proved  by  proof  of  possession,  and 
that  can  be  shewn  only  by  acts  of  enjoyment  of  the  land 
itself;  but  it  is  impossible,  in  the  nature  of  things,  to  con- 
fine the  evidence  to  the  very  precise  spot  on  which  the 
alleged  trespass  may  have  been  committed :  evidence  may 
be  given  of  acts  done  on  other  parts,  provided  there  is 
such  a  common  character  of  locality  between  those  parts 
and  the  spot  in  question  as  would  raise  a  reasonable  in- 
ference in  the  minds  of  the  jury,  that  the  place  in  dispute 
belonged  to  the  plaintiff  if  the  other  parts  did.  In  ordin- 
ary cases,  to  prove  his  title  to  a  close,  the  claimant  may 
give  in  evidence  acts  of  ownership  in  any  part  of  the  same 
inclosure ;  for  the  ownership  of  one  part  causes  a  reason- 
able inference  that  the  other  belongs  to  the  same  person : 
though  it  by  no  means  follows  as  a  necessary  consequence, 
for  different  persons  may  have  balks  of  land  in  the  same 
inclosure ;  but  this  is  a  fact  to  be  submitted  to  the  jury. 
So  I  apprehend  the  same  rule  is  applicable  to  a  wood 
wiiich  is  not  inclosed  by  any  fence :  if  you  prove  the  cut- 

VOL.  u.  /  M.  w. 
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Buck,  ofpieasy  ting  of  timber  in  one  part,  I  take  that  to  be  evidence  to  go 
v......^^^.^     to  a  jury  to  prove  a  right  in  the  whole  wood,  although  there 

Jones  be  no  fence,  or  distinct  boundary,  surrounding  the  whole  ; 
Williams,  and  the  case  o( Stanley  v.  White^  I  conceive,  is  to  be  explain- 
ed on  this  principle :  there  was  a  continuous  belt  of  trees, 
and  acts  of  ownership  on  one  part  were  held  to  be  admissible 
to  prove  that  the  plaintiff  was  the  owner  of  another  parti  on 
which  the  trespass  was  committed.  So  I  diould  apply  the 
same  reasoning  to  a  continuous  hedge ;  though  no  doubt 
the  defendant  might  rebut  the  inference  that  the  whole 
belonged  to  the  same  person  by  shewing  acts  of  ownership 
on  his  part  along  the  same  fence.  It  has  been  said,  in  the 
course  of  the  argument,  that  the  defendant  had  no  interest 
to  dispute  acts  of  ownership  not  opposite  his  own  land ; 
but  the  ground  on  which  such  acts  are  admissible  is  not 
the  acquiescence  of  any  party:  they  are  admissible  of 
themselves,  proprio  vigore,  for  they  tend  to  prove  that  he 
who  does  them  is  the  owner  of  the  soil ;  though  if  they  are 
done  in  the  absence  of  all  persons  interested  to  dispute 
them,  they  are  of  less  weight.  That  observation  applies 
only  to  the  effect  of  the  evidence.  Applying  that  reason* 
ing  to  the  present  case,  surely  the  plaintiff,  who  claims 
the  whole  bed  of  the  river,  is  entitled  to  shew^  the  taking 
of  stones,  not  only  on  the  spot  in  question,  but  all  along 
the  bed  of  the  river,  which  he  claims  as  being  his  pro- 
perty; and  he  has  a  right  to  have  that  submitted  to  the 
jury.  The  same  observation  applies  to  the  fence  and  the 
banks  of  the  river.  What  weight  the  jury  might  attach 
to  it,  is  another  question.  The  principle  is  the  same  iia 
that  which  is  laid  down  in  Doe  v.  Kemp. 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  absolute. 
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Exeh,  of  PUa$, 
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Lambert  and  Others  r.  Norris  and  Others,  Assignees  of    ^""^^^^^"^ 
the  Estate  and  Effects  of  Turner  &  Davey,  Bank- 
rupts. 

Assumpsit  for  the  use  and  occupation  of  certain  cot^  A  landlord 
tages,  warehouses,  workshops,  &c.     Plea — payment  into  mised  certain 
Court  of  a  sum  of  57/.     Replication— damages  ultra.    At  l'^^^^^  ^y 
the  trial  before  Gumej/i  B.,  at  the  London  Sittings  after  ^^^^d,  at  the 

1         »/fii  fTi  •  11  t         !••/*»  Ttni  of  2d0/.9 

last  Micsbaelmas  Term,  it  appeared  that  the  plamtins  were  agreed  to  en- 
the  devisees  of  one  M.  Boyd,  and  the  defendants  wer^  lU^'uieieMeei 
the  asdgnees  of  Messrs.  Turner  &  Davey,  paper  manufac-  ^r««*i°s  ^^  P*y 

Au  per  cenia 

turers.  In  the  year  1828,  Mr.  Boyd  granted  a  lease  of  additional  on 
certain  premises  to  Messrs.  6.  W.  &  R.  Turner  for  The^buUdings 
twenty-one  years,  at  the  rent  of  230/.  per  annum.  These  J'^JJ^e'^^Sd  ^' 
premises  consisted  in  part  of  a  manufactory  which  Mr.  the  lessees  sub- 
Boyd  had  erected  for  the  lessees ;  and  after  the  lease  had  came  bankrupt, 
been  executed,  Mr.  G.  W.  Turner  applied  to  hun  to  en-  nees'^kS-^' 
large  the  building,  which  he  consented  to  do  on  an  agree-  ^**^^J^  ^^  the 

premises  :— 

ment  by  Mr.  G.  W.  Turner  to  pay  a  rent  of  10  per  cent.  Held,  in  an 
upon  the  additional  outlay.     This  amounted  to  215/L,  and  and^occupatlon 
a  rent  of  20/.  a-year  was  consequently  claimed  by  Mr.  *»/®"K**t  against 

•^  ~x  J  •'the  assignees, 

Boyd.     At  the  same  time  Mr.  G.  W.  Turner  agreed  to  that  this  was 
pay  for  a  shed  which  he  took  into  his  occupation.    On  the  agreement,  and 
80th  of  December,   1830,  G.  W.  &  R.  Turner  dissolved  "„^nning  witT 
partnership.     G,  W.Turner  continued  in  the  business,  the  land,  upon 

*      ^        ^       '  which  the  assig- 

taking  in  Davey  as  a  partner.  Turner  &  Davey  made  an-  nees  were 
other  application  to  Mr.  Boyd  to  enlarge  the  buildings,  to 
which  he  assented  on  the  same  terms,  namely,  on  the  re- 
ceipt of  a  per-centage  on  the  additional  outlay.  This 
amounted  to  250/.,  and  the  rent  claimed  was  25/.  Some 
other  premises  were  taken  by  Messrs.  Turner  &  Davey, 
at  a  specific  rent,  under  a  written  agreement.  On  the 
3rd  of  May,  1835,  a  fiat  issued  against  Messrs.  Turner  & 
Davey,  under  which  they  were  declared  bankrupts;  and 
in  the  course  of  the  same  year  Mr.  Boyd  died.     The  as- 
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In  that  case,  Littledale,  J,,  in  delivering  the  judgment  of  the  Exch.  of  Pleas, 
Court,  says,  "  The  only  way  in  which  it  could  be  taken  to 
be  rent  is,  that  this  contract  creates  a  new  demise  at  an  in- 
creased rent,  and  that,  therefore,  by  operation  of  law,  the  Norri*. 
old  lease  is  surrendered  by  such  new  demise ;"  though  he 
certainly  adds — '*  but  it  could  never  be  in  the  contempla- 
tion either  of  the  landlord  or  the  tenant,  that  the  old  lease 
should  be  at  an  end,  and  that  instead  of  it  a  new  lease 
should  be  created,  which,  being  only  by  paroT,  could  only 
have  the  effect  of  a  lease  at  will." 

Lord  Abinger,  C.  B. — It  cannot  be  supposed  that  the 
parties  intended  that  there  should  be  a  surrender  of  the 
lease.  If  the  landlord  had  afterwards  given  a  notice  to 
quit,  and  had  brought  an  action  of  ejectment  upon  it,  the 
lease  would  have  been  a  good  answer  to  the  action.  The 
action  ought  to  be  brought  upon  the  contract,  against  the 
original  party  to  the  contract. 

Parki-,  B. — Donellan  v.  Read  is  decisive  against  the 
plaint  iff:).  Lillledale,  J.,  there  says — **  The  assignee  of 
the  term  could  not  be  charo;ed  with  the  increased   rent." 

Rule  refused. 


Griffith  v.  Harries  and  Another. 

A  RESPASS  for  assault  and  false  imprisonment.     Pleas  By  thepro- 
—  1st,  not  guilty  ;  2ndly,a  tender  of  10/.  in  full  of  amends;  Game*  Act,  * 
on  which  the  plaintiff  took  issue.  ^  ?«^^!l*'*' 

^  c.  32,  8.37, 

every  penalty 
for  any  offence  against  that  act  is  to  be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  (as  the  convicting  justice  or  justices  may  direct)  of  the  parish,  &c.  in  which  the  offence 
shall  have  been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use  of  the  general 
county  rate;  but  by  the  a  &  6  Will.  4,  c.  20,  s.  21,  reciting  the  former  act,  it  is  enacted,  that  one 
moiety  of  all  such  penalties  shall  go  and  be  paid  to  the  person  who  shall  inform  and  prosecute  for 
the  same,  and  the  other  moiety  thereof  only  shall  go  and  be  paid  to  such  overseer  or  officer,  and  be 
by  him  applied  in  the  manner  before  directed: — Held,  that  a  conviction  for  an  offence  against  the 
former  act,  which  directed  the  whole  penalty  "  to  be  paid  to  W.  J.,  one  of  the  overseers  of  the  poor 
of  the  parish  &c.,  to  be  by  him  applied  according  to  the  direction  of  the  statute  in  such  case  made 
and  provided,"  was  bad,  and  that  the  justices  who  signed  it  were  liable  to  an  action  for  fialse  im- 
prisonment at  the  suit  of  the  party  convicted,  and  committed  to  gaol  for  non-payment  of  the  penalty. 
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Etch,  of  Plea*,       At  the  trial  before  Lord  DefKman.  C.  J.,  at  the  last 
1837. 

^     Pembrokeshire  Assizes,  it  appeared  that  the  action  was 

Griffith  brought  against  the  defendants,  who  were  two  inagis- 
Harries.  trates  of  the  county  of  Pembroke,  for  imprisoning  the 
plaintiff  under  a  warrant  of  commitment,  on  a  charge 
of  having  used  a  dog  and  gun  for  destroying  game,  with- 
out having  a  game  certificate ;  on  which  charge  he  was 
detained  in  prison  a  month.  In  answer  Co  this  case,  the 
defendants  put  in  the  following  conviction  : — "  Pembroke- 
shire (to  wit).  Be  it  remembered  that,  on  the  29th  day  of 
December,  in  the  year  of  our  Lord  1835,  at  &c.,  Daniel 
GriflSth,  of  &c.,  is  convicted  before  us,  J.  H.  Harries  and 
W.  Jones,  Esquires,  two  of  his  Majesty's  justices  of  the 
peace  acting  in  and  for  the  county  of  Pembroke  aforesaid, 
for  that  he  the  said  D.  Griffith  did,  on  the  25th  day  of 
December  instant,  at  the  parish  of  Mathry,  in  the  said 
county  of  Pembroke,  use  a  gun  and  dogs  for  the  taking  of 
game,  he  the  said  D.  Griffith  not  being  authorized  so  to 
do,  for  want  of  a  game  certificate  ;  contrary  to  the  statute 
in  that  case  made  and  provided.  And  we  the  said  justices 
adjudged  the  said  D.  Ghriffith  for  his  said  offence  to  forfeit 
tind  pay  the  sum  of  3/.,  and  also  the  sum  of  iO«.  6d.  for 
costs ;  and  in  default  of  immediate  payment  of  the  said 
several  sums,  he  the  said  D.  Griffith  shall  be  imprisoned 
in  the  house  of  correction,  and  kept  to  hard  labour,  at 
Haverfordwest,  for  the  space  of  one  month,  unless  the 
said  several  sums  shall  be  sooner  paid :  and  we  direct  that 
the  said  sum  of  8/.  shall  be  paid  to  W.  J.,  one  of  the  over- 
seers of  the  poor  of  the  parish  of  Mathry  aforesaid,  in 
which  parish  the  said  offence  was  committed,  to  be  by  him 
applied  according  to  the  direction  of  the  statute  in  such 
case  made  and  provided.  And  we  order  that  the  said  sum 
of  10«.  6d.  for  costs  shall  be  paid  to  George  Jordan  Har- 
ries, the  complainant.  Given  under  our  hands  and  seals, 
&c.  **  J.  H.  Harries, 

"  Wm.  Jones." 
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At  the  trial,  it  was  objected  that  the  conviction  was  bad,  £'^^*  ^fj*^^* 
inasmuch  as  by  the  adjudication  the  penalty  was  directed  ^ '  '-^ 

to  be  paid  to  the  overseer  of  the  parish,  according  to  the  Griffith 
Game  Act,  1  &  2  Will.  4,  c.  82,  s.  37,  instead  of  one  Haraies. 
moiety  to  the  informer,  and  the  other  moiety  only  to  the 
overseer,  as  required  by  the  6  &  6  Will.  4,  c.  20,  s.  S^l. 
The  Lord  Chief  Justice  being  of  this  opinion,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff,  unless  they  were 
satisfied  that  a  sufficient  sum  had  been  tendered  for  amends. 
The  jury  found  a  verdict  for  the  plaintiff,  with  15/.  da- 
mages ;  the  defendants  having  leave  to  move  to  enter  a 
nonsuit,  if  this  Court  should  be  of  opinion  that  the  con- 
viction was  valid. 

Chilian  having,  in  Michaelmas  Term  last,  obtained  a 
rule  accordingly — 

Cresswell,  Wilson,  and  W,  M,  James,  now  shewed 
cause. — This  conviction  is  bad  on  two  grounds.  First,  the 
adjudication  is  informal,  being  in  the  past  tense  instead  of 
the  present ;  Paley  on  Convictions,  It  ought  to  be  in  the 
present  tense,  because  it  is  descriptive  of  a  thing  in  pro- 
gress ;  and  as  it  stands,  non  constat  that  the  word  adjudged 
applies  to  the  previous  conviction  in  the  same  document, 
which  is  in  the  present  tense.  But  the  other  objection,  as 
to  the  distribution  of  the  penalty,  is  of  more  importance. 
This  conviction  has  been  drawn  up  according  to  the  form 
annexed  to  the  stat.  1  &  2  Will.  4,  c.  32,  instead  of  that 
in  the  5  &  6  W^ill.  4,  c.  20,  which  directs  a  distribution  of 
the  penalty  altogether  different  from  the  former  act.  The 
37th  section  of  the  1  &  2  Will.  4,  c.  32,  being  absolutely 
repealed  by  the  5  &  6  Will.  4,  c.  20,  ss.  20, 21,  the  justices 
had  no  longer  any  power  to  dispose  of  the  penalty  as  they 
have  done  in  this  case.  There  is  no  doubt  that  it  is  essen- 
tial to  the  validity  of  a  conviction  at  common  law,  that  it 
should  contain  a  specific  direction  for  the  distribution  of  the 
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Exch,  of  Pleas,  penalty,  and  that  the  party  to  whom  it  is  to  be  paid  should 
v-^^^^J-.^  be  pointed  out ;  if  that  party  be  left  uncertain,  and  it  be 
Griffith  g^id  Qujy  th^t  the  penalty  is  to  be  paid  "  as  the  law  di- 
Harries,  rects,"  the  conviction  is  insufficient.  Rex  v.  Seale{a\  Rex 
V.  Smith  {b).  This  conviction,  therefore,  was  bad  at  com- 
mon law,  and  can  be  sustained  only  by  the  express  enact- 
ments of  the  statute.  Then,  it  appears  that  the  justices 
have  varied  from  the  form  given  by  the  statute,  as  to  a 
matter  in  respect  of  which  the  latter  act  expressly  made  a 
new  legislative  enactment : — the  5  &  6  Will.  4,  c.  SO,  ex- 
pressly directs  that  the  form  of  conviction  shall  be  altered 
in  the  very  respect  in  which  they  have  not  altered  it.  The 
conviction  would  be  clearly  bad,  if  the  penalty  were  di- 
rected to  be  paid  to  a  party  who  had  no  right  under  either 
of  the  acts  to  receive  it ;  and  it  is  the  same  in  effect  when 
it  is  directed  to  be  paid  to  a  party  who  had  no  right  but 
under  a  repealed  act.  The  conviction  does  not  say  that 
the  money  is  to  be  received  by  the  officer,  to  be  by  him 
distributed,  one  moiety  to  the  prosecutor,  and  one  moiety 
to  the  purposes  in  the  act  directed :  but,  as  to  the  whole, 
to  be  by  him  applied  according  to  the  directions  of  the 
statute.  And  even  if  it  did,  the  officer  has  no  authority 
under  the  last  act  to  receive  any  portion  for  the  purpose 
of  paying  it  over  to  the  party ;  it  must  be  paid  directly  to 
the  party  himself.  [Parke,  B. — The  question  is,  could  the 
overseer  give  a  good  discharge  for  the  entire  penalty,  if 
the  plaintiff*  wanted  to  come  out  of  prison  ?]  It  is  appre- 
hended that  he  clearly  could  not.  Could  the  plaintiff*  be 
bound  to  pay  tlie  whole  penalty  to  him  ?  [Lord  Abinger, 
C.  B. — Suppose  the  informer  to  have  left  the  country.] 
If  he  had,  the  justices  have  no  power  under  the  act  to  ap- 
point an  agent  to  receive  the  money  for  him,  and  imprison 
the  party  till  he  pays  it  to  such  agent :  they  have  no  power 
to  introduce  the  intervention  of  a  third  party :  and  if  the 

(a)  8  East,  668.  (6)  5  M.  &  Sel.  133. 
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ojBTending  party  is  bound  to  know  the  statutes,  he  is  bound   ^*ch.  of  Pleat, 
to  know  that  the  justice  could  not  so  constitute  an  agent,     y.^,^^^^L^ 
and  therefore,  that  payment  to  him  would  be  a  payment  in      Griffith 
his  own  wrong.     Suppose  the  officer  to  receive  the  whole      Harries. 
penalty,  and  to  become  insolvent, — what  remedy  has  the 
informer?    [Parke,  B. — The  judgment  of  Lord  EUenbo- 
roughf  in  Rex  v.  Scale,  applies  only  to  the  case  where 
payment  is  to  be  made  to  parties,  the  selection  of  whom  is 
in  the  discretion  of  the  justices.]     Or  rather,  where  it  is 
to  be  ascertained  by  the  evidence  who  those  parties  are. 
If  the  classes  of  persons  who  were  to  receive  the  money 
appeared  nominatim  on  the  face  of  the  conviction,  and 
then  it  directed  that  it  should  be  paid  according  to  the  di- 
rections of  the  statute^  that  might  have  been  sufficient. 
[Parke^  B. — ^There  must,  under  the  43  Geo.  3,  c.  141,  be 
some  case  in  which  a  conviction,  which  would  be  quashed 
on  application  to  the  Court,  must,  while  it  remains  un- 
quashed,  be  a  protection  to  the  justices ;  otherwise  they 
are  in  a  better  situation  after  it  has  been  quashed  than 
before.] 

Chilton^  Evans,  and  E.  V.  Williams^  contra. — If  the 
conviction  had  made  no  mention  of  the  overseer,  but  had 
merely  directed  the  penalty  to  be  applied  as  by  law  re- 
quired, it  would  have  been  sufficient.  Rex  v.  Liston{a), 
It  is  true,  where  justices  of  the  peace  are  required  by  a 
penal  statute  to  distribute  the  penalty  on  conviction 
among  certain  persons,  according  to  their  discretion, 
it  is  otherwise;  for  there  they  are  bound  to  adjudge 
what  the  several  proportions  shall  be,  and  who  are  the 
persons  to  receive  the  penalty.  Rex  v.  Dempsey  (6).  So  in 
Rex  V.  Seale  (c),  where  it  was  necessary  to  ascertain  who 
was  the  person  to  whom  one  part  of  the  penalty  was  to  be 
paid.     But  those  cases  are  clearly  distinguishable  from  the 

(o)  5  T.  R.  338.  (6)  2  T.  R.  96.  (c)  8  East,  668. 
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I'ia.u.  ./  luciu,  present;  for  here  the  statute  has  distinctly  pointed  out 

> ^.^'     who  is  to  receiye  the  penalty ,  and  the  magistrate  has  no 

oku^uu  discretion  in  the  distribution  of  it;  and  the  conviction, 
u.\KHib&  which  orders  the  costs  to  be  paid  to  Harriesi  the  com- 
plainant, sufficiently  points  out  who  is  the  informer.  It  is 
aaid>  howeyer,  that  the  conviction  is  wrong  in  directing  the 
payment  of  the  whole  penalty  to  the  overseer;  but  it  is  by 
no  means  clear  that  that  is  erroneous :  for,  in  substance,  it 
is  directed  to  be  applied  according  to  the  statute.  It  says, 
**  We  direct  that  the  said  sum  of  3/.  shall  be  paid  to  W. 
J.,  one  of  the  overseers,  to  be  by  him  applied  according 
to  the  direction  of  the  statute  in  such  case  made  and  pro- 
vided." It  then  became  his  duty  to  apply  it  according  to 
the  5  &  6  Will.  4,  c.  20,  s.  21,  namely,  one  moiety  to  the 
informers,  and  the  other  to  the  county  rate.  [Lord 
Abinger,  C.  B. — ^It  is  evident  that  the  magistrates  who  made 
this  conviction  did  not  know  of  the  last  statute,  and  meant  it 
to  be  applied  according  to  the  provisions  of  the  I  &2  Will. 
4f,  c.  S2.]  The  words  **  in  such  case  made  and  provided'* 
must  mean  made  and  provided  by  the  last  statute  in  force : 
and  the  statute  now  in  force  touching  the  application  of 
the  penalty  is  the  statute  5  &  6  Will.  4,  c.  20.  Daniel  v. 
Phillips  (a)  is  an  authority  to  shew  that  both  these  statutes 
may  be  read  together.  Under  the  former  statute  the 
justice  might  authorize  the  payment  to  be  made  to  any 
officer  of  the  parish,  and  in  both  statutes  he  is  a  trustee. 
In  Rex  V.  Batreit  (6),  the  adjudication  was  '*  satisfaciet 
summam  20L  juxta  formam  statuti,**  without  making  any 
distribution, — which  ought  to  be  10/.  to  the  party  grieved, 
and  10/.  to  the  poor, — and  it  was  holden  to  be  well  enough. 
So,  in  JRex  v.  Helps  (e),  which  was  a  commitment  for  non- 
payment of  a  penalty  under  the  10  Geo.  3,  c.  18,  which 
penalty  was  to  be  paid,  half  to  the  informer  and  half  to  the 


(«)  1  C.  M.  &  R.  662.  (6)  1  Salk.  3S'^. 

(c)  3  IMau.  &  Schv.  331. 
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poor  of  the  parish   where  the  offence  was  committedi  it  E^ch,  of  pum, 
was  held  that  the  commitment  was  good  if  it  shewed  who  ^ 

the  informer  was  and  what  the  parish,  although,  upon  the  Griffith 
conviction  as  recited  in  the  conraiitment,  the  informer  were  Haeribs. 
not  named,  and  the  justices  only  adjudged  the  penalty  to  be 
applied  in  such  manner  as  the  law  directs.  That  shews 
that  all  that  is  necessary  is  to  point  out  the  informer,  aod 
to  shew  to  whom  the  penalty  is  to  be  paid.  It  is  however 
objected  that  the  form  is  incorrect,  and  that  the  recent  act 
directs  that  it  shall  be  altered,  by  directing  one  half  to  be 
paid  to  the  informer,  and  the  other  half  only  to  the  over- 
seer or  other  officer  of  the  parish^  according  to  the  fact: 
but  that  form  is  not  imperatively  given,  and  the  justices 
may  adopt  one  to  the  like  effect ;  they  are  not,  therefore, 
bound  to  appoint  the  payment  to  be  made  directly  to  the 
informer,  but  may  order  it  to  be  paid  to  another  person,  to 
pay  it  over  to  the  party  by  law  entitled  to  receive  it.  The 
general  form  of  conviction  which  is  given  by  the  3  Geo.  4, 
c.  2S,  does  not  set  forth  the  name  of  the  party  to  whom 
the  penalty  is  to  be  paid.  Here  the  party  convicted 
would  sustain  no  injury  from  this  course,  because,  on  pay* 
ment  of  the  penalty  to  the  gaoler,  he  would  have  dis- 
charged him. 

Lord  Abinoer,  C.  6. — I  am  of  opinion  that  the  rule  in 
this  case  must  be  discharged.  I  should  have  been  glad 
if  I  could  see  any  ground  for  supporting  this  conviction, 
because  there  has  been  a  mere  mistake,  in  no  way  connected 
with  the  merits  of  the  case ;  but  I  cannot.  All  convictions 
before  magistrates  should  embrace  two  things — first,  the 
adjudication  of  the  fact  which  forms  the  crime ;  and  se- 
condly, the  pronouncing  the  judgment  which  the  magistrate 
is  empowered  to  pronounce  upon  the  crime;  and  if  either  of 
these  essentials  be  imperfect,  then  the  conviction  is  bad. 
That  is  by  the  general  statute  for  giving  a  summary  form  of 
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>^uucuou»  auJ  the  statute  points  out  the  particular  judg- 
iwuc  Mfiiicb  is  to  be  inflictedy  and  which  the  magistrate  is 
^uikI  to  pronounce,  and  by  which  he  is  bound  to  pro- 
i.>«U»  If  the  statute  directs  the  magistrate  to  order  the 
luouc^ — the  amount  of  the  fines — to  be  paid  to  certain  in- 
dividuals by  name,  that  is  part  of  his  duty  and  a  part  of  his 
judgment,  and  he  is  bound  to  comply  with  the  provision. 
If  the  statute  said,  ''on  conviction  of  the  offence  the  party 
so  ofiending  shall  forfeit  so  much  money,  half  to  the 
kiogf  and  half  to  the  informer,*'  the  justice  might  have 
done  suiBcient  by  saying,  he  found  the  party  guilty  of 
the  offence  and  adjudged  him  accordingly :  if  there  was 
no  specific  direction  that  the  justice  should  adjudge  who 
the  money  should  be  paid  to,  it  would  be  another  ques- 
tion; but  if  it  directed  that  the  money  should  be  paid  to 
A.  B.,  and  the  magistrate  had  not  so  adjudged  its  appro- 
priation, then  that  judgment  would  have  been  wrong. 
Now,  in  this  case  the  general  statute  does  not  help  the 
parties,  because  it  only  applies  to  cases  where  no  form 
of  conviction  is  given  by  the  particular  statute,  and  there- 
fore it  is  out  of  the  question.  There  is  no  doubt,  upon  a 
conviction  under  a  general  act  of  Parliament,  though  the 
act  direct  that  the  justice  should  award  the  penalty  to  be 
paid  to  certain  individuals,  yet  that  general  statute  would 
help  the  conviction  if  the  justice  had  followed  the  form; 
but  that  general  statute  is  out  of  the  question  here.  Then 
it  appears  by  the  first  statute  of  1  &  2  Will.  4,  upon  which 
the  conviction  is  really  founded,  the  judgment  was  that 
the  money  was  to  be  paid  to  the  overseers  of  the  poor, 
or  such  other  ofiicers  as  the  justice  should  direct.  Is  it 
not  clear  that  that  forms  part  of  the  judgment? — that  if 
he  convicts  he  is  to  name  the  overseer  or  other  officer  ? 
Then  the  next  statute  is  the  5  &  6  Will.  4;  and  that 
makes  a  material  alteration.  It  says,  (after  reciting  the 
former  statute,  which  required  that  the  justice  should  di- 
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rect  that  the  penahies  should  be  paid  to  some  one  of  ^^^^^^*"* 
the  overseers  of  the  poor^  or  some  other  ofiicer,  as  the  v  ^ 
convicting  justice  should  direct,  "  to  be  by  such  overseer  Griffith 
paid  to  the  use  of  the  general  rate  of  the  county,  riding,  Hareies. 
or  division  in  which  such  parish,  &c.  shall  be  situate/*) 
that  one  moiety  of  the  penalty  shall  go  and  be  paid  to  the 
person  who  shall  inform  and  prosecute  for  the  same,  and 
the  other  moiety  thereof  only  shall  go  and  be  paid  to  such 
overseer  or  officer  as  aforesaid,  and  be  by  him  applied  in 
the  manner  by  the  said  recited  act  directed,  giving  direc- 
tions therefore  in  what  manner  the  penalty  should  be  ap- 
plied. The  magistrate  is  directed  to  pay  and  apply  it  in 
such  a  way,  and  that  is  to  form  part  of  his  judgment — 
that  one  moiety  shall  be  paid  to  the  person  who  shall 
inform  and  prosecute  for  the  same,  and  the  other  moiety 
only  shall  go  and  be  paid  to  such  overseer  or  officer  as 
aforesaid,  and  be  by  him  applied  in  the  manner  by  the 
recited  act  directed ; — and  therefore  it  appears  to  me,  since 
the  last  statute,  it  is  a  necessary  part  of  the  judgment  of 
the  magistrate  that  he  should  award  and  direct  that  one 
half  of  the  penalty  should  be  paid  to  the  informer,  and 
the  other  half  to  such  overseer  or  other  officer  as  he 
shall  direct,  for  the  purpose  of  being  applied  to  the  coun- 
ty rate ;  and  for  want  of  that  judgment  it  appears  to  me  the 
conviciion  is  void.  A  conviction,  like  the  judgment  of  a 
criminal  court,  (for  in  this  point  of  view  I  can  see  no  dif- 
ference), must  comply  with  the  precise  terms  of  the  sta- 
tute to  make  it  a  good  conviction.  In  the  case  I  put  just 
now,  where  a  fine  is  adjudged  to  be  paid  to  a  certain  indi- 
vidual by  name,  this  would  be  a  bad  judgment  at  common 
law,  because  the  Court  has  no  right  to  appoint  a  person 
to  receive  it  for  the  use  of  another.  So,  in  this  case,  sup- 
pose there  had  been  an  indictment,  and  the  plaintiff  had 
been  tried  upon  it,  and  the  judge  had  pronounced  a  sen- 
tence not  conformable  to  the  statute, — that  would  be  bad 
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*«*•  ^-U*^^*  on  a  writ  of  error.     No  writ  of  error  can  be  brought  on  a 

^  '  ^     conviction;  but  the  matter  being  brought  before  us,  we 

Griffith       must  pronounce  whether  it  is  a  good  judgment  or  not,  and 

Harries.       I  am  of  opinion  that  the  conviction  is  void  by  reason  of 

the  judgment  not  being  set  out  as  the  statute  directs.     I 

am  of  opinion,  therefore,  that  the  verdict  for  the  plaintiff 

must  stand. 

Parks,  B. — 1  am  entirely  of  the  same  opinion  with  my 
Lord  Chief  Baron,  though  I  certainly  regret  very  much 
that  we  are  under  the  necessity  of  discharging  the  rule, 
because  this  was  purely  a  slip  and  oversight  on  the  part  of 
the  magistrate,  and  an  accident  which  might  very  weU 
have  occurred  to  any  one  even  reasonably  conversant  with 
the  statutes :  no  one  could  expect  to  find  in  the  5  &  6 
Will.  4  this  particular  section,  (the  ^th  section) ;  but  I 
am  afraid  that  by  his  omission  to  look  at  this  statute  he  has 
rendered  himself  liable  to  an  action  of  false  imprisonment. 
The  rule  of  law  is  established,  that  if  there  be  a  conviction 
good  on  the  face  of  it,  the  justice  is  protected ;  if  the 
conviction  is  bad  on  the  face  of  it,  then  he  is  not  pro<- 
tected.  By  the  term  ^'  bad  upon  the  face  of  it,"  I  mean 
any  conviction  which  shews  a  want  of  jurisdiction,  or  di- 
rects an  imprisonment  of  a  party,  which  the  magistrate  is 
not  entitled  to  award.  The  cases  have  decided  this.  There 
was  a  difference  of  opinion  in  the  Court  of  King's  Bench, 
in  a  case  (a)  which  came  before  that  Court  some  years  ago, 
whether  a  magistrate  is  liable  to  an  action  of  trespass 
when  it  did  not  appear  aflSrmatively  on  the  face  of  the 
conviction  that  he  had  jurisdiction :  Mr.  Justice  Bayley 
differed  from  Mr.  Justice  Littledale  and  myself  upon  that 
question,  and  no  judgment  was  ever  pronounced.  I  take 
it  however  to  be  clear  law,  that  if  there  is  a  want  of  juris- 
diction on  the  face  of  the  conviction,  the  magistrate  is 

(a)   Dimsdule  v.  Clarke.    1829. 
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liaUe  to  an  action : — and  so  also,  if  he  orders  an  imprison-  -EarcA.  ofPUas, 
ment  of  a  different  character  from  that  which  he  is  en-  ^^,^^^J^^ 
titled  to  adjudge  in  point  of  law.  Groomed.  Forrester  {a)^  Griffith 
Robson  V.  Spearman  (b).  Now,  in  this  case,  it  appears  to  Harries. 
me  that  the  magistrate  has  awarded  an  imprisonment  of  a 
different  nature  to  that  directed  by  the  statute,  that  is,  he 
has  awarded  the  plaintiff  to  remain  in  prison  till  the  fine 
be  paid  to  a  person  who  was  not  entitled  to  receive  it ;  and 
it  is  the  same  in  effect  as  if  there  had  been  an  adjudication^ 
that  he  should  be  imprisoned  till  he  paid  the  penalty  to  a 
perfect  stranger.  The  present  conviction  is  framed  upon 
the  first  statute.  Under  the  second  statute  there  is  a  dif- 
ference made  as  to  the  mode  in  which  the  penalty  is  to  be 
adjudicated  to  be  paid,  not  in  the  distribution  of  it  when 
paid*  I  agree  with  the  argument  on  the  part  of  the  defend- 
ant, that  if  the  provision  of  the  second  statute  had  been 
that  the  penalty  should  be  paid  to  the  overseer,  to  be  by 
him  afterwards  divided,  half  to  the  parish,  and  half  to  the 
informer, — there  would  have  been  good  ground  to  contend 
that  no  action  of  trespass  would  lie  against  the  magistrate, 
for  he  would  have  had  jurisdiction,  and  he  would  have 
ordered  an  imprisonment,  till  the  person  entitled  to  receive 
the  penalty  obtained  it,  and  with  the  subsequent  distribu- 
tion of  the  penalty  the  magistrate  would  have  had  nothing 
to  do.  But  it  appears  to  me,  that  the  true  construction  to  be 
put  upon  the  21st  section  is,  that  the  penalty  is  to  be  divided 
in  the  first  instance,  half  to  the  overseer,  and  half  to  the 
informer ;  and  as  the  magistrate  has  ordered  an  imprison- 
ment till  the  whole  be  paid  to  the  overseer,  who  is  not 
entitled  to  it,  a  different  character  of  imprisonment  has  been 
imposed  on  the  plaintifffrom  that  authorized  by  the  statute. 
Upon  this  ground,  therefore,  I  think  an  action  of  trespass 
will  lie. 


(a)  5  Mau.  &  Selw.  314.  {^b)  3  B.  &  Aid.  493. 


S46  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas,  BoLLAND,  B. — I  am  entirely  of  the  same  opinion,  and 
*^^^^^S^y  think  that  in  this  case  the  rule  should  be  discharged.  I 
Griffith       h^d  for  a  time  certain   doubts   on  the  case,  upon  the 

Vm 

Harries.  authority  of  the  case  of  Rex  v.  Thompson  (a),  but  I  am 
now  of  opinion  that  the  conviction  in  this  case  cannot  be 
sustained.  Rex  v.  Thompson  was  the  case  of  a  conviction 
on  the  5th  Anne,  c.  14,  and  there  were  several  objections 
taken  to  the  conviction;  but  the  main  objection  was, 
that  the  evidence  was  not  sufficiently  set  out  so  as  to 
shew  the  jurisdiction  of  the  magistrate.  The  part  of  the 
conviction  which  I  allude  to,  and  to  which  my  attention 
was  called,  is  the  adjudication,  and  the  adjudication  of  the 
penalty  in  that  case  was^  *'  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,"  to  be  distributed 
as  the  statute  had  directed.  Now,  the  statute  of  Anne 
directs  that  the  penalty  shall  go,  half  to  the  informer  and 
half  to  the  poor  of  the  parish ;  but  I  find  a  distinction 
between  the  case  I  have  alluded  to  and  the  case  be- 
fore us  ;  and  that  is,  that  the  statute — the  second  statute 
in  this  case — has  particularly  specified  the  person  to  whom 
this  penalty  is  to  be  paid ;  and  as  the  magistrate  has  not 
directed  it  to  be  so  paid,  he  stands  in  the  same  situation  as 
if  he  had  directed  it  to  be  paid  to  a  perfect  stranger. 
Upon  this  ground,  and  on  account  of  that  distinction,  I 
think  the  rule  must  be  made  absolute. 

GuRNEY,  B. — I  quite  agree  with  the  opinions  laid  down 
by  the  Lord  Chief  Baron  and  my  learned  brothers^  for  I 
think  the  direction  of  the  statute  in  question  is  too  plain 
to  be  misunderstood. 

Parke,  B. — The  case  to  which  I  referred  in  the  King*ss 
Bench  was  Dimsdale  v.  Clarke,  and  the  majority  of  the 
Court  thought  that  the  magistrate  was  liablcj  it  not  ap- 

(u)  2  T.  R.  18. 
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pearing  on  the  face  of  the  conviction  that  he  had  properly  Ezch.  of  pua*, 

described  his  jurisdiction,  for  that  he  was  liable  if  he  - 

did  not  set  forth  his  jurisdiction  ;  but  the  dictum  was  not  Griffiths 

agreed  to  by  Mr.  Justice  Bayley^  and  no  judgment  was  harribs. 
ever  given. 

Rule  discharged. 


Kby  v.  M'Imtyrb. 

Addison  opposed  the  justification  of  bail,   on  the  The  rule  of 
ground  that  sufficient  notice  of  justification  had  not  been  I  wI^JTi' 
given.    The  bail  were  added  bail  under  a  Judge's  order*  ^o^*  °<>^  ■ppiy 

^  to  the  case  of 

They  resided  at  Manchesteri   and  notice  was  given  in  added  baiJ»  so 

London  on  Saturday,  after  post  time,  to  justify  at  cham-  ^ guc^houe/ 

hers  on  Tuesday.— He  contended  that  four  days'  notice  S^JSJcXS** 

ought  to  have  been  given.    The  rule  of  T.  T.  1  Will.  4, 

s.  1,  provides  that  ''a  defendant  may  justify  bail  at  the 

same  time  that  they  are  put  in,  upon  giving  four  days' 

notice  for  that  purpose,  before  1 1  o'clock  in  the  morning 

and  exclusive  of  Sunday."    He  contended  also  that  this 

was  not  even  a  two  days'  notice^  as  it  was  not  given  before 

1 1  o'clock  on  the  Saturday. 

Cowlings  contra. — The  rule  referred  to  only  applies  to 
town  bail,  because  country  bail  cannot  justify  at  the  same 
time  as  they  are  put  in.  This  case  therefore  cjjepends  on 
the  former  practice,  under  the  old  rule  of  59  Geo.  3 :  and 
in  Harboitle  v.  Clark  (a),  it  was  held,  that  if  notice  be 
given  of  country  bail,  who  are  to  justify  pursuant  to  the 
old  practice,  the  four  days'  notice  required  by  the  rule  of 
T.  T.  1  Will.  4,  need  not  be  given.  [Parke,  B.— This  is 
substituted  bail  by  leave  of  a  Judge.]  Still  the  practice  is 
the  same. 

(a)  4  Dowl.  12. 
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Exch,  of  Pleas, 
1837. 


Key 

9. 

M'Inttrb. 


The  Court  in  the  first  instance  rejected  the  bail,  it  ap- 
pearing that  the  notice  was  that  the  bail  would  "justify/* 
not  *' add  and  justify;"  saying,  that  the  defendant  clearly 
could  not  put  in  and  justify  bail  at  the  same  time,  unless  a 
previous  four  days*  notice  had  been  given.  But  the  case 
of  Perry's  Bail  (a)  being  subsequently  referred  to,  where 
it  was  decided  that  ''  where  bail  are  changed  by  leave  of 
the  Court  or  a  Judge,  they  are  not  considered  as  new 
bail,  so  as  to  require  a  four  days'  notice,"  the  bail  were 
allowed. 


(a)  2  G.  &  J.  475;  1  Dowl.  564. 
It  appears,  however,  from  the  re- 
port in  2  Gr.  &  J.  475,  that  these 
were  town  bail;  and  the  Court 
sdd,  that  the  Judge's  order  not 


having  been  made  till  the  morning 
of  justification,  the  plsuntiff  might 
have  time,  if  he  pleased,  to  in- 
quire into  the  sufficiency  of  the 
bail. 


A  person,  sent 
by  the  bolder 
of  a  disbonoured 
bill  of  excbange, 
called  at  the 
drawer's  house 
the  day  after 
it  became  due, 
and  there  saw 
his  wife,  and 
told  her  that 
he  had  brought 
back  the  bill 
that  had  been 
dishonoured. 
She  said  she 
knew  nothing 
about  it,  but 
would  tell  her 
husband  of  it 
when  he  came 
home.     The 
party  then 
went  away,  not 
leaving  any 
written  notice: 
—Held,  suf- 
ficient notice  of 
dishonour. 


HOUSEGO   V.   COWNE. 

/IlSSUMPSIT  by  the  indorsee  against  the  drawer  of  a 
bill  of  exchange.  Plea,  no  notice  of  dishonour,  and  issue 
thereon. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  a 
witness  was  called  for  the  plaintiff,  who  proved  that  he 
took  the  bill  to  the  defendant's  house,  where  he  saw  his 
wife,  and  told  her  that  he  had  brought  back  the  bill  which 
had  been  dishonoured.  She  said  she  did  not  know  any 
thing  about  it,  but  that  she  would  tell  her  husband  of  it 
when  he  came  home.  The  witness  then  came  away,  with- 
out leaving  any  written  notice  of  dishonour.  The  under- 
sheriff  having  held  this  to  be  suflScient  proof  of  notice, 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  that 
the  proof  was  insufficient.  He  cited  Solarte  v.  Palmer  (6), 
and  Hartley  v.  Case  (c).  [Parke,  B. — This  is  a  very  different 


(b)  1  Bing.  N.  C.  194;  1  Scoit,  1. 


(c)  2  B.  &  Cr.  339. 
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Per  Curiam^ 


Rule  refused. 


HOUBEGO 

V. 

COWNE. 


case  from  Solarte  v.  Palmer.  In  Woodthorpe  v.  Lawes  (a),  ^'^\M.f^^* 
this  Court  held  a  notice  of  dishonour  to  be  sufBcienti 
though  it  did  not  state  on  whose  behalf  payment  was  ap- 
plied for,  or  where  the  bill  was  lying].  As  the  defendant 
was  not  himself  seen,  a  written  notice  ought  to  have  been 
left;  the  verbal  message  might  be  misrepresented.  [Lord 
Abinger,  C.  B. — The  wife  would  be  as  likely  to  deliver  a 
verbal  notice  as  a  written  one.  Parke,  B. — The  sending 
a  verbal  notice  to  a  merchant's  country  house  during  the 
hours  of  business,  is  sufficient,  though  no  one  is  there.] 
It  is  assumed  in  that  case  that  the  merchant  undertakes 
to  have  some  one  there  during  those  hours.  [Bolland,  B. 
— So,  a  person  not  a  merchant,  who  draws  a  bill  of  ex- 
change^ undertakes  to  have  some  one  at  his  house  to 
answer  any  application  that  may  be  made  respecting  it 
when  it  may  become  due.] 


(a)  2  M.  &  W.  109. 


Norman  v.  Wescombc  and  Another. 

X  RESPASS  for  breaking  and  entering  the  plaintiff's  Trespass  for 
dwelling-house,  on  the  20th  of  April,  1836.     Pleas,  first,   ent^rilTg^the'* 

plaindflf's 
dwelling-house,  and  taking  away  certain  goods.  Plea,  that  one  W.  F.,  before  the  said  time  when 
&c.,  held  a  certain  dwelling-house  at  tenant  to  the  defendant  at  the  rent  of  8/.;  and  that  just  before 
the  ssud  time  when  &c.,  the  sum  of  8/.  of  the  rent  aforesaid  was  due  from  the  said  W.  F.  to  the 
defendant ;  and  that  afterwards,  and  within  thirty  days  next  before  the  said  time  when  &c.,  the  said 
W.  F.  fraudulently  and  clandestinely  carried  and  conveyed  away  his  goods,  to  prevent  the  defen- 
dant from  distraining  the  same,  to  the  dwelling-house  of  the  plaintiff,  without  leaving  any  other 
goods  sufficient  to  satisfy  the  said  arrears  of  rent,  whereon  the  defendant  could  distrain ;  that  the 
defendant  requested  the  plaintiff  to  allow  him  to  search  bis  house  for  the  goods  so  clandestinely  re- 
moved, which  the  plaintiff  refused  to  do;  and  that  thereupon  he  the  defendant  obtained  a  search-war- 
rant from  a  justice  &c,  under  and  by  virtue  of  which  he  entered  the  plaintiff^s  dwelling-house,  for 
the  purpose  of  searching  for  the  said  goods,  which  was  the  trespass  of  which  the  plaintiff  com- 
plained. The  plaintiff  new  assigned  that  the  action  was  brought,  not  for  the  trespass  in  the  plea 
mentioned,  but  for  breaking  and  entering  the  house  on  another  and  different  occasion,  and  at 
another  and  different  part  of  the  same  day.  The  defendant  pleaded  to  the  new  assignment,  that 
W.  F.  was  his  tenant  at  the  rent  of  Bl,  and  that  SL  rent  for  one  year  was  in  arrear;  that  W.  F. 
had  fraudulently  removed  his  goods,  to  prevent  a  distress,  to  the  plaintiff's  house;  therefore  he 
entered  to  take  them;  to  which  the  plaintiff  replied,  de  injurift.  At  the  trial,  it  was  proved  that 
W.  F.'s  goods  had  been  fraudulently  removed  to  the  plaintiff's  house,  to  avoid  the  distress;  but  no 
evidence  was  given  of  any  demise  at  the  rent  stated,  or  of  the  rent  in  arrear: — Held,  that  these 
facts  were  not  admitted  by  the  new  assignment,  and  ought  to  have  been  proved. 

A  A^ 
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Exch.  rf  Pleat,  not  guilty ;  secondly,  that  one  William  Freke,  before  the 
^  said  time  when,  &c.,  to  wit,  on  the  25th  day  of  March, 
Norman  1836,  and  for  a  long  space  of  time  then  last  past,  and  from 
Wbicombe.  thence  until  and  at  the  said  time  when,  &c.,  held  and 
enjoyed  certain  premises,  to  wit,  a  certain  dwelling-house 
with  the  appurtenances,  of  the  defendant  Thomas  Wes- 
combe,  situate  in  the  parish  of  Crowcombe  in  the  county 
aforesaid,  as  tenant  thereof  to  the  defendant  T.  Wes- 
combe,  under  and  by  virtue  of  a  certain  demise  thereof 
before  then  made  by  the  defendant  T.  W,  to  the  said 
W.  Freke,  upon  which  said  demise  a  certain  yearly  rent, 
to  wit,  the  rent  or  sum  of  8/.,  was  reserved  and  made 
payable  by  the  said  W.  F.  to  the  defendant  T.  W. 
And  the  defendants  further  said,  that  just  before  the  said 
time  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
a  large  sum  of  money,  to  wit,  the  sum  of  8/.  of  the  rent 
aforesaid,  for  one  year  of  the  said  demise  ending  and  ended 
on  the  day  and  year  aforesaid,  was  due  and  owing  and  was 
payable  from  the  said  W.  F.  to  the  defendant  T.  W.,  and 
from  thence  until  and  at  the  said  time  when,  &c.,  remained 
and  continued  due,  in  arrear,  and  unpaid.  And  the  de- 
fendants in  fact  fiirther  said,  that  just  before  the  said  time 
when,  &c.,  that  is  to  say,  after  the  said  rent  became 
and  was  due  and  payable,  and  while  the  same  was  actually 
due,  in  arrear,  and  unpaid,  and  within  thirty  days  next 
before  the  said  time  when,  &c.,  to  wit,  on  the  19th  day  of 
April  in  the  year  aforesaid,  the  said  W,  F.  fraudulently 
and  clandestinely  conveyed  away  and  carried,  and  caused 
to  be  conveyed  away  and  carried^  off  and  from  the  said 
premises  so  held  and  enjoyed  by  him  the  said  W.  F.,  as 
such  tenant  thereof  to  the  said  defendant  T.  W.  as  afore- 
said, and  the  said  rent  of  and  for  which  was  so  due  and  in 
arrear  as  aforesaid,  certain  goods  and  chattels,  to  wit,  &c. 
being  the  property,  goods,  and  chattels  of  the  said  W.  F., 
to  prevent  the  defendant  T.  W.  from  distraining  the  same 
for  the  said  rent  so  before  and  at  the  time  of  the  said  re- 
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moval  actually  due,  in  arreari  and  unpaid  as  aforesaidi  Exch.  rf  Pleat, 
and  for  that  purpose  conveyed  the  said  goods  and  chattels  ^ 

to  the  said  dwelling-house  in  which,  Sec,  without  leaving       Norman 

mm 

any  other  goods  and  chattels  on  the  said  premises  so  held  Wbscombb. 
by  the  said  W.  F.  as  aforesaid,  suflScient  to  satisfy  the 
said  arrears  of  rent,  whereon  the  defendant  T.  W.  could 
and  might  distrain  for  such  arrears  of  rent  as  aforesaid. 
And  the  defendants  further  said,  that  before  Ae  making 
and  giving  the  information  and  granting  the  warrant  here- 
inafter mentioned,  and  before  the  said  time  when,  &c.,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  defendant  T. 
W.  requested  the  plaintiff  to  permit,  sufier,  and  allow  him 
to  enter  the  said  dwelling-house  in  which,  &c.,  in  order  to 
seise  and  take  the  said  goods  and  chattels  of  the  said  W. 
F.  which  had  been  so  fraudulently  and  clandestinely  con- 
veyed away  and  carried  off  and  from  the  said  premises  so 
held  and  enjoyed  by  the  said  W.  F.,  as  such  tenant  thereof 
to  the  defendant  T.  W.  as  aforesaid,  and  for  and  in  re- 
spect of  which  such  rent  was  due  and  in  arrear  as  afore- 
said, and  which  goods  and  chattels  had  been  so  conveyed 
to  and  into  the  said  dwelling-house  in  which,  &c.,  as  a 
distress  for  such  arrears  of  rent  as  aforesaid,  which  the 
plaintiff  then  refused  to  do. — The  plea  then  stated  an  ap- 
plication to  two  magistrates  for  a  warrant  to  search  the 
plaintiff's  house,  and  the  granting  of  the  warrant,  (which 
was  set  out),  by  which  the  justices  commanded  the  con- 
stables and  peace-officers  of  Crowcombe  to  aid  and  as- 
sist the  defendant,  T.  W.,  or  other  person  empowered  to 
take  and  seize  as  a  distress  for  rent  the  said  goods  and 
chattels,  in  the  day-time,  to  break  open  and  enter  into  the 
said  dwelling-house  and  premises  of  the  plaintiff,  and  to 
take  and  seize  the  said  goods  and  chattels  for  the  said  ar- 
rears of  rent,  according  to  law.  The  plea  then  averred,  that 
the  house  of  the  plaintiff  in  the  warrant  mentioned  was  the 
said  dwelling  house  in  which,  &c.,  and  that  the  goods  and 
chattels  in  the  warrant  mentioned  were  the  goods  and 
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Exeh.  of  PUoit  chattels  of  the  said  W.  Freke.  which  had  been  so  fraudu- 
1837. 

^     lently  and  clandestinely  conveyed  away  and  carried  ofT 

NoEM AN  and  from  the  said  premises  so  held  and  enjoyed  by  the 
Wbscombe.  said  W.  Freke  as  tenant  thereof  to  the  defendant  T.  W., 
and  in  respect  of  the  occupation  of  which  premises  the  said 
arrears  of  rent  were  so  due  and  in  arrear  as  aforesaid,  and 
which  had  been  so  conveyed  into  the  said  dwelling-house 
in  which,  &c. : — it  then  alleged  the  delivery  of  the  warrant 
to  the  defendant  Sayer,  who  then  and  from  thence  until  and 
at  and  after  the  said  time  when,  &c.,  was  constable  and 
one  of  the  peace-officers  of  the  said  parish  of  Crowcombe, 
to  be  executed  in  due  form  of  law;  and  because  there  were 
not  any  other  goods  and  chattels  on  the  said  premises  so 
held  by  the  said  W.  F.,  as  tenant  to  the  defendant  T.  W., 
sufficient  to  satisfy  the  said  arrears  of  rent,  which  the  said 
T.  W.  could  or  might  seize  or  distrain  for  such  amount  of 
rent,  and  because  the  said  rent  still  remained  in  arrear 
and  unpaid,  and  because  there  was  no  sufficient  distress 
upon  the  said  premises,  &c.,  and  because  the  said  last- 
mentioned  goods  and  chattels,  which  had  been  so  fraudu- 
lently and  clandestinely  conveyed  away  and  carried  off  by 
the  said  W.  F.  as  aforesaid,  still  remained  and  were  in  the 
said  dwelling-house  in  which,  &c.,  to  which  the  same  had 
been  so  conveyed,  the  defendants,  to  wit,  the  said  T.  W., 
so  being  the  person  to  whom  the  said  arrears  of  rent  were 
so  due,  and  the  defendant  Sayer  as  such  constable,  and 
by  his  command,  in  his  aid  and  assistance,  under  and  by 
virtue  of  the  said  warrant,  after  and  whilst  the  rent  so  re- 
mained due  and  in  arrear,  and  within  thirty  days  next 
after  the  said  goods  and  chattels  were  and  had  been 
so  fraudulently  conveyed  away  and  carried  off  as  afore- 
said, viz.  at  the  said  time  when,  &c.,  entered  the  said 
dwelling-house  in  which,  &c.,  the  outer  door  thereof 
being  then  open,  in  order  to  search  for,  seize,  and  take 
the  said  last-mentioned  goods  and  chattels  so  being  in  the 
said  dwelling-house  in  which,  &c.,  and  which  had  been  so 
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fraudulently  and  clandestinely  carried  away,  as  a  distress  ^ch,  of  PUat, 
for  the  said  arrears  of  rent  so  due,  &c.,  and  for  that  pur-  ^ 

pose  and  on  that  occasion  stayed  and  continued  therein  in       Norman 
order  to  search  for  and  seize  and  take  the  said  goods  and     Wcscombb. 
chattels  as  a  distress  as  aforesaid,  the  same  being  a  reason- 
able time  in  that  behalf,  as  they  lawfully  might  for  the  cause 
aforesaid,  &c.  &c. 

Replication  to  the  last  plea,  that  the  plaintiff  issued  his 
writ  of  summons  in  this  suit,  and  declared  thereupon,  not 
for  the  said  several  trespasses  in  the  introductory  part  of 
that  plea  mentioned,  but  for  that  the  defendants,  on  the 
day  and  year  in  the  declaration  mentioned,  with  force  and 
arms,  &c.,  upon  another  and  different  occasion,  and  upon 
another  and  different  part  of  the  said  day  from  that  in  the 
plea  supposed,  broke  and  entered  the  said  dwelling-house 
of  the  plaintiff,  as  in  the  declaration  alleged,  and  then 
made  a  great  noise,  &c.,  therein,  and  stayed  and  con- 
tinued therein  making  such  noise,  &c.,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  six  hours,  in  manner 
and  form  as  the  plaintiff  hath  above  in  his  declaration 
complained  against  the  defendants,  which  said  trespasses 
above  newly  assigned  are  other  and  different  trespasses, 
&c.    Verification. 

Pleas  to  the  new  assignment, — Ist,  Not  guilty;  Sndly, 
that  the  said  W.  Freke,  before  the  said  time  when  &c. 
above  newly  assigned,  to  wit,  on  the  25th  day  of  March, 
1836,  and  for  a  long  space  of  time  then  last  past,  and  from 
thence  until  and  at  the  said  time  when  &c.  above  newly 
assigned,  held  and  enjoyed  certain  premises,  to  wit,  a 
certain  dwelling-house  with  the  appurtenances,  of  the  de- 
fendant T.  W.,  situate  in  the  parish  of  Crowcombe  afore- 
said, as  tenant  thereof  to  the  defendant  T.  W.,  under  and 
by  virtue  of  a  certain  demise  thereof  before  then  made 
by  the  defendant  T*  W.  to  the  said  W.  F.,  upon  which 
demise  a  certain  yearly  rent,  to  wit,  the  rent  or  sum  of  8/., 
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Are*.  ^  PUoi,  was  reserved  and  made  payable  by  the  said  W.  F.  to  the 

^    defendant  T.  W.     And  the  defendants  further  said,  that 

NoRMAM      just  before  the  said  time  when  &c.  above  newly  assigned, 

WsscoMBB.  ^^  ^'^^»  ^^  ^^  d^y  ^^^  y^^  1^^  aforesaid  I  a  large  sun  of 
money,  to  wit,  81.  of  the  rent  aforesaid,  for  one  year  of 
the  said  demise  ending  and  ended  on  the  day  and  year 
last  aforesaid  and  then  elapsed,  was  due  and  owing  and 
payable  by  the  said  W.  F.  to  the  said  T.  W.,  and  from 
thence  until  and  at  the  said  time  when  &c.  aboye  newly 
assigned,  remained  and  continued  due  and  in  arrear ;  and 
that  just  before  the  said  time  when  &C  above  newly  as- 
signed, and  after  the  said  rent  had  become  and  was  due 
and  in  arrear,  and  remained  actually  due,  and  within 
thirty  days  next  before  the  said  time  when  &c  above 
newly  assigned,  to  wit,  on  the  19th  of  April  in  the  year 
aforesaid,  the  said  W.  F.  fraudulently  and  clandestinely  con- 
veyed away  and  carried,  and  caused  to  be  conveyed  &c«  off 
and  from  the  said  premises  so  held  and  enjoyed  by  him  the 
said  W.  F.  as  tenant  thereof  to  the  defendant  T.  W.  as  afore- 
said, and  the  rent  of  and  for  which  was  so  due  and  in  arrear 
as  aforesaid,  certain  goods  and  chattels,  to  wit,  &c*,  to  pre- 
vent the  said  T.  W.  from  distraining  the  same  for  the  said 
rent  so  before  and  at  the  time  of  the  said  fraudulent  and 
clandestine  removal  actually  due  and  in  arrear  and  unpaid 
as  aforesaid,  and  for  that  purpose  conveyed  the  said  goods 
and  chattels  to  the  said  dwelling-house  in  which  &c. :  and 
because  the  said  goods  and  chattels  which  had  been  so 
fraudulently  &c  conveyed  away  and  carried  off  by  the  said 
W.  F*  as  aforesaid  still  remained  in  the  said  dwelling- 
house  in  which  &c.,  to  wit,  the  same  as  aforesaid,  the 
defendant  T.  W*,  in  his  own  right,  and  the  said  W.  S.,  as 
the  servant  of  the  said  T.  W.,  and  by  his  command,  and 
also  as  a  constable,  &c«  (justifying  the  trespasses  newly  as- 
signed for  the  purpose  of  taking  the  goods  as  a  distress 
for  rent.) 

Replication,  de  injuria. 


UILABY  TERMi  7  WILL.  IV.  S55 

At  the  trial  before  Williams^  J.,  at  the  last  Summer  Btch.  tf  PUm, 
Aames  for  the  county  of  Somerset^  it  appeared  in  evi-  ^  '  ^ 

dence  that  William  Freke's  goods  bad  been  removed  to  the  Norman 
plaintiff**  house  to  avoid  a  distress  for  rent;  that  the  de-  wsicombb. 
fendant  Wescomboi  who  was  landlord  of  the  plaintiff's.pre- 
mises,  as  well  as  Freke's,  went  to  the  plaintiff's  house,  by  the 
plaintiff's  licence,  on  the  19th  of  April,  and  had  a  conversa- 
tion with  the  plaintiff's  daughter,  when  he  demanded  the 
goods ;  that  on  the  80th  he  came  again,  with  the  defendant 
Sayer,  at  1 1  o'clock  in  the  morning;  that  Wescombe  went  to 
get  a  warrant,  leaving  Sayer  there ;  but  during  his  absence 
Sayer  was  pushed  out :  when  Wescombe  returned  with 
the  warrant,  they  both  entered  under  the  warrant,  at  one 
o'clock  in  the  day.  There  was  no  proof  of  any  demise  at 
a  rent  of  8^  a  year,  as  stated  in  the  defendants'  plea,  or 
that  there  were  any  arrears  of  rent  due,  but  the  defendants' 
counsel  insisted  that  those  facts  were  admitted  by  the  new 
assignment;  and  tbejury  found  a  verdict  for  the  defendants. 
Crowder,  in  Michaelmas  Term  last,  obtained  a  rule  to 
shew  cause  why  this  verdict  should  not  be  set  aside,  on 
the  ground  that  the  defendant  had  not  proved  his  plea. 
Against  which  ruU 


Erie  now  shewed  cause. — There  is  an  admission  on  the 
pleadings  of  the  facts  stated  in  the  defendants'  plea,  and 
therefore  it  was  not  necessary  to  prove  any  demise  at  the 
Teat  stated,  or  the  rent  in  arrear,  as  that  was  admitted  on 
the  record.  The  case  of  House  v.  Thames  ComnUssian' 
ers  (a)  shews  that  the  plea  to  a  new  assignment  is  construed 
with  reference  to  the  plea  to  the  declaration.  Here  it  is  al- 
leged in  the  plea  to  the  declaration  that  there  had  been  a 
demise,  and  that  rent  was  in  arrear :  the  new  assignment 
admits  those  allegations  to  be  true.  In  the  plea  to  the  new 
assignment,  a  demise  and  rent  in  arrear  are  again  alleged, 

(a)  dBrod.  &B.  U?. 
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Exch.  of  Pieai,  and  in  support  thereof  the  plea  to  the  declaration  is  ad- 
''  ^  duced,  with  parol  evidence  to  shew  that  it  relates  to  the 
Norman  same  premiseSi  the  same  day,  the  same  rent,  under  the 
Wescombe.  same  demise,  as  are  mentioned  in  the  plea  to  the  declara- 
tion. If  the  new  assignment  admits  the  facts  alleged  in  the 
plea  to  the  declaration,  this  proof  was  sufficient;  and  it  is 
contended  that  the  new  assignment  does  so  admit.  In  con- 
tinuous pleadings,  that  which  is  not  traversed  is  admitted : 
a  declaration  in  trespass,  justification,  new  assignment, 
and  plea  to  the  new  assignment,  are  continuous  pleadings; 
and  it  is  clear  that  the  new  assignment  does  not  traverse 
the  justification,  but  acknowledges  its  truth.  In  1  Saun- 
ders, S99,  a,  it  is  said :  *'  The  plaintiff  cannot  new  assign 
unless  there  have  been  two  assaults  &c.  at  least  committed 
upon  him;  for  the  new  assignment  is  an  acknowledgmefU 
by  the  plaintiff  that  the  defendant  has  justified  one  assault." 
There  is  a  great  distinction  between  collateral  and  con« 
tinuous  pleas.  In  Oakley  v.  Davis  (a),  where,  in  tres- 
pass for  an  assault  and  false  imprisonment,  the  defen- 
dant having  justified  the  assault  and  imprisonment  under 
a  writ  sued  out  by  him,  as  attorney  of  J.  M.,  against  the 
defendant,  which  was  delivered  to  the  sheriff,  who,  by 
virtue  thereof,  arrested  and  detained  the  plaintiff;  it  was 
held,  that  if  the  plaintiff,  instead  of  traversing  the  plea, 
as  he  ought  to  do  if  the  arrest  were  irregularly  made 
by  the  sheriff*s  officer  without  a  sufficient  warrant  from 
the  sheriff,  new  assign  that  the  trespass  complained  of  was 
upon  another  and  different  occasion  than  that  stated  in  the 
plea,  and  after  the  supposed  arrest  therein  mentioned, 
the  defendant,  on  proof  of  the  fact  as  before  stated,  was 
entitled  to  a  verdict.  And  Lord  EUenborough,  in  the 
course  of  the  argument,  says  (6) — **  How  could  the  plaintiff 
new  assign  upon  the  trespass  stated  and  justified  by  the 

(a)  16  East,  82.  (b)  P.  86. 
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plea^  when  he  might  have  traTerged  the  fact  pleaded?  ^c^-  ofPtea$, 
The  new  assignment  admits  that  the  declaration  stands  ^ 

well  answered  by  the  plea/*  IParke,  B. — ^There  is  no  Norman 
proof  of  any  tenancy.  You  must  prove,  under  the  Wescombs. 
issue  on  the  new  assignmenti  that  Freke  was  tenant  at 
the  precise  part  of  the  day  on  which  the  plaintiff  proves 
the  entry  into  his  house  to  have  taken  place.  This  re« 
cordy  with  the  parol  evidence  to  apply  it,  is  evidence  of 
the  tenancy  stated  in  the  plea  to  the  new  assignment.] 
Suppose  the  case  of  trespass  quare  clausum  fregit  brought 
for  breaking  and  entering  the  plaintiff's  close,  and  the 
defendant  justified  under  a  right  of  way, — ^if  the  plaintiff 
new  assigned  extra  viam,  that  would  be  an  admission  of 
the  right  of  way  pleaded,  and  the  defendant  would  be 
entitled  to  use  that  plea  as  an  admission  of  his  right  of  ^ 
way.  Here  it  is  admitted  by  the  replication,  that  on  the 
IDth  of  April  Freke  was  tenant,  that  the  rent  was  due, 
and  that  the  goods  were  removed  to  the  plaintiff's  house 
to  avoid  a  distress.  If,  in  an  action  of  assault,  the  de« 
fendant  justifies  the  assault,  and  the  plaintiff  new  assigns, 
if  but  one  assault  is  proved,  the  justification  is  admit- 
ted, and  the  defendant  would  be  entitled  to  a  verdict. 
[Lord  Abinger^  C.  B. — You  are  seeking  to  help  out  the 
admission  on  the  pleadings  by  the  parol  evidence.  Parke, 
B. — ^Are  you  at  liberty  to  use  parol  evidence  to  apply  the 
admission  on  the  pleadings  to  the  facts  of  the  case  ?]  Yes, 
to  apply  the  parol  evidence  so  as  to  shew  what  were  the 
premises  mentioned  in  the  plea.  [Parke,  B. — There  is  no 
question  that  you  cannot  call  in  aid  an  admission  in  one  plea 
to  aid  another  plea.]  No;  but  where  they  are  one  continued 
series  of  pleadings,  and  not  collateral  pleas,  you  may  do 
so.  Suppose  the  plaintiff  had  alleged  in  his  declaration 
that  the  defendants  broke  and  entered  his  dwelling-house 
at  one  o*clock,  which  the  defendants  could  justify  ;  but  the 
plaintiff,  in  his  replication,  had  said,  I  did  not  go  for  that 
entry,  but  for  an  entry  at  eleven  o'clock ;  the  justification 
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£reft.  rf  PUatt  before  pleaded  would  be  admitted  on  the  record,  and  that 

^     would  contain  the  Tacts  of  the  tenancy  of  Freke,  the  rent 

NoRMAM      due,  and  the  removal  of  the  goods.  [Lord  Abinger,  C.  B. — 

Si  —  -  

\  WsacoMBB.     Suppose,  before  the  statute  of  Anne,  the  plaintiff  declared 

in  trespass  in  two  counts,  and  you  had  pleaded  a  justifica- 
tion as  to  one,  and  the  plaintiff  had  admitted  it;  and  you  had 
pleaded  a  second  justification  as  to  the  other  count,  which 
be  had  taken  issue  upon.  The  plea  which  was  admitted 
would  be  as  though  it  were  struck  out  of  the  record,  and 
you  would  go  to  trial  only  as  to  the  other.  It  appears  to  me 
that  the  question  on  the  new  assignment  is  just  the  same. 
You  do  not  go  to  try  anything  on  that  first  plea ;  it  is  the 
same  for  this  purpose  as  if  it  were  struck  out  of  the  record.] 
There  the  two  counts  are  the  same  as  two  actions ;  they 
may  be  treated  as  separate  collateral  lines  of  pleading ; 
but  if  they  are  as  two  actions,  it  is  not  conceded  that  the  ad- 
mission in  one  could  not  be  used  in  the  other,  with  parol 
endence  to  apply  it.  Suppose  the  plaintiff  brought  two 
separate  actions  for  entering  his  dwelling-house,  to  one  of 
which  the  defendant  pleaded  the  entry  under  the  war- 
rant, as  in  this  first  plea,  and  to  the  other  the  plea  to  the 
new  assignment,  and  the  jury  found  for  the  defendant  in 
one  of  the  actions, — he  could  make  use  of  that  record  in  the 
other  action,  and  shew  that  the  premises  were  the  same, 
that  it  was  on  the  same  day,  and  that  it  was  for  one 
removal  of  goods  that  he  entered.  [Parkef  B. — Sup- 
pose the  plaintiff  had,  in  tlie  first  county  declared  for  an 
entry  at  one  o'clock,  and  you  had  pleaded  a  justification 
under  the  warrant,  and  the  plaintiff  had  entered  a  nolle 
prosequi  as  to  that,  and  that  he  had  declared  in  the  second 
count  for  an  entry  at  ten  o'clock,  and  you  had  pleaded 
a  justification  containing  the  same  facts, — the  ques- 
tion is,  could  you  avail  yourself  of  the  admission  in  the 
first  plea  to  aid  the  other?]  It  is  not  admitted  that  it  could 
not  be  done ;  but  if  it  could  not,  such  a  case  is  distinguish- 
able from  the  present.     But  it  is  submitted  that  the  ad- 
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miMioD  might  be  used.     Suppose,  in  an  action  on  a  bill  of  £«^*  <>/  Pi^ot, 
exchange,  with  a  count  for  goods  sold,  (being  the  consider-  *  ^ 

ation  for  which  the  bill  was  given),  tlie  defendant,  to  the       Noemax 
count  on  the  bill,  pleads  satis&ction,  and  to  the  count  for     Wbscoiibs. 
goods  sold  payment,  and  to  the  latter  count  the  plaintiff 
enters  a  nolle  prosequi, — the  defendant  might  shew  that 
the  consideration  for  the  bill  was  the  goods  sold,  which  the 
plaintiff  admitted  had  been  paid  for. 

Crowder  and  Ball  contra. — The  defendants' plea  to  the 
new  assignment  has  not  been  established.  It  is  a  fallacy 
to  say  that  the  plaintiff,  by  new  assigning,  admits  the 
facts  set  out  in  the  defendants'  plea.  All  that  it  amounts 
to  is  this — "  You  say  that  I,  the  plaintiff,  Inrought  my  actbn 
for  your  entering  my  house  under  the  search-warrant  at 
one  o'clock  in  the  day ;  but  you  are  mistaken ;  I  brought 
my  action  for  another  and  a  different  entry ;  you  came  at  a 
different  hour  than  the  one  yon  allude  to  and  justify ;  I 
neither  admit  nor  deny  what  you  allege.''  Then  the  defend- 
ant says  that  Freke  was  tenant — ^that  rent  was  due — (^at 
the  goods  had  been  removed,  and  that  he  had  a  right  to 
enter  to  take  them :  on  this  the  plaintiff  takes  issue,  by 
which  he  requires  the  defendants  to  prove  what  they  have 
so  aDeged.  There  is  no  admission  whatever ;  the  facts 
are  neither  admitted  nor  denied.  In  the  case  put  of  a 
right  of  way,  there  is  a  clear  admission  of  a  right  of  way, 
and  the  plaintiff  says  you  went  out  of  thai  way;  but  here 
there  is  no  connexion  whatever  between  the  two  entries. 
So,  in  the  case  of  two  separate  actions  of  trespass,  and  a 
justification  under  a  warrant,  which  is  found  in  one  of  the 
actions  for  the  defendant,  it  cannot  be  denied  that  the  action 
being  between  the  same  parties,  the  verdict  in  the  one  case 
would  be  evidence  in  the  other.  But  this  case  is  quite 
distinguishable.  Here  the  plaintiff aays,  I  complain  not  of 
what  you  justify,  but  of  another  thing  altogether  different. 
There  might  have  been  two  sets  of  premises  held  by  Freke, 


860  CASES  IN  THE  EXCHEQUER, 

Exeh.  rf  Pleat,  and  two  rentS|  and  if  this  were  to  be  taken  to  be  an  ad- 
1837* 
^  '  ^     mission,  it  would  be  a  hardship  upon  the  plaintiff.    Again, 

N6RM4M       in  the  case  put  of  an  action  on  a  bill  of  exchange,  and  for 

Wbscombe.     goods  sold,  the  admission  would  not  be  conclusive  unless 

the  fact  were  found  by  a  jury*     But  this  is  altogether  an 

avoidance,  which  does  not  amount  to  a  nolle  prosequi.   The 

plaintiff*  does  not  say,  I  have  made  a  mistake,  but  says, 

I  never  intended  to  bring  my  action  for  that  which  you 

suppose. 

Lord  Abinoer,  C.  B. — In  this  case,  which  has  been  very 
ingeniously  argued  by  the  learned  counsel  for  the  defen- 
dant, a  considerable  doubt  has  been  raised  in  my  mind  on 
a  matter  on  which  I  had  at  first  no  doubt  at  all  If  this 
case  had  been  parallel  to  the  case  put  of  two  separate 
counts,  where  in  the  pleadings  to  one  of  them  certain 
facts  were  admitted ;  or  the  case  of  two  separate  actions, 
there  being  a  plea  to  one,  which  was  admitted,  or  on  which 
there  was  a  verdict  for  the  defendant,  I  should  have  thought 
it  matter  for  consideration  whether  the  verdict  or  admis- 
sion would  not  be  evidence  in  support  of  the  other  count 
or  the  other  action.  But  this  is  distinguishable  from 
those  cases.  A  new  assignment  does  not  amount  to  an 
admission  of  the  facts  alleged  in  the  plea,  but  is  merely  an 
assertion  that  the  plaintiff  will  not  investigate  the  subject- 
matter  set  forth  in  the  plea.  In  point  of  fact,  it  is  not  an 
admission,  but  merely  amounts  to  saying,  ''  I  do  not  choose, 
and  never  intended,  to  go  for  that  trespass  which  you  have 
attempted  to  justify."  Suppose  a  plaintiff  declares,  embrac- 
ing several  matters  in  his  declaration,  to  one  of  which  the  de- 
fendant pleads  a  justification,  which  the  plaintiff  cannot 
deny  ;  and  he  agrees  to  have  it  struck  out  of  his  declaration, 
and  obtains  an  order  for  that  purpose,  and  goes  to  trial  on 
the  other  matters — that  matter  would  be  taken  from  the 
consideration  of  the  judge  and  jury,  and  would  not  be  evi- 
dence in  support  of  the  other  issues.     Here  the  plead- 
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ings  previous  to  the  new  assignment  are  to  be  taken  as  if  Exck.  of  PUai, 
they  were  in  point  of  fact  struck  out^  and  the  defendant  ^ 

has  no  right  to  make  use  of  them  on  the  trial  of  the  other       Norman 

issues.  Wescombe. 

Parke,  B. — I  agree  in  the  opinion  which  has  been  de- 
livered by  my  Lord  Abitiger.  When  this  case  was  moved, 
I  entertained  no  doubt  upon  the  pointy  but  I  have  been  led 
into  a  doubt  by  taking  for  granted  the  first  position  with 
which  the  defendants'  counsel  set  out,  namely,  that  a  new 
assignment  admits  the  truth  of  the  matter  previously 
pleaded.  But  when  we  come  to  examine  the  nature  of  a 
new  assignment,  we  shall  find  that  it  only  admits  another 
trespass,  all  inquiry  as  to  which  the  plaintiff  wholly  aban- 
dons. The  efiect  of  it,  as  Mr.  Crowder  says,  is  not  to 
amount  to  an  admission  of  the  facts  stated  in  the  plea,  but 
to  say  that  that  is  not  the  cause  for  which  the  plaintiff 
brought  his  action.  The  other  pleadings  previous  to  the 
new  assignment  being  out  of  the  case,  the  defendant  can- 
not make  use  of  the  supposed  admission  of  the  facts  stated 
in  the  plea. 

BoLLAND,  B.,  concurred. 

Rule  absolute. 


END   OF    HILARY   TERM. 
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Hfemotanlia. 

IN  Hilary  Vacation,  Mr.  Justice  Gaselee  resigned  his  seat 
on  the  Bench,  and  T^mas  Coltman^  Esq.,  K.  C,  was 
appointed  a  Judge  of  the  Court  of  Common  Pleas  in  his 
room,  and  was  knighted*  He  was  first  called  to  the  degree 
of  the  coify  and  gave  rings  with  the  motto,  **  Jus  suum 
cuique."* 

FrancU  James  Newman  Rogers^  of  Lincoln's  Inn,  Esq.; 
Biggs  Andrews^  of  the  Middle  Temple,  Esq. ;  George 
Chilton,  jun.,  of  the  Inner  Temple,  Esq. ;  John  Evans, 
of  the  Inner  Temple,  Esq.;  Richard  Sudden  Crowder, 
of  the  Middle  Temple,  Esq.;  Francis  Whiimarsh,  of 
Gray's  Inn,  Esq. ;  and  Charles  Purton  Cooper,  of  Lin- 
coln's Inn,  Esq.,  were  appointed  his  Majesty's  Counsel; 
and  John  Jervis,  of  the  Middle  Temple,  Esq.,  received 
a  patent  of  precedence. 


REPORTS   OF    CASES 


ARGUED  AND  DETERMINED 


IN 


W^ht  eourt0  ot  IBx^tt^ntv, 


AND 


iSx(jbei|tteir  Ctamtier. 
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GouoH  V.  White.  1837- 

XN  Hilary  Term,  Bayley  obtained  a  rule  nisi  for  judg-  Where  iwue  u 
ment  as  in  case  of  a  nonsuit  in  this  cause.  It  was  a  town  tion^n  a  town 
cause  :  issue  was  joined  early  in  the  vacation  after  Trinity  ^n3«nt*cannot 
Term,  but  no  notice  of  trial  given.  The  only  question  move  for  judg- 
was,  whether  the  rule  was  obtained  too  early.  of  a  nomuit, 

until  the  tMrd 
term  after  Uiue 

Heaton  shewed  cause,  and  relied  on  Heale  v.  Cur^  joined. 
its  (a),  as  an  authority  that  the  motion  was  made  too  soon. 
Since  the  new  rules,  the  issue  has  no  longer  relation  to  the 
preceding  term;  the  plaintiff,  therefore,  could  not  have 
been  bound  to  enter  the  issue  until  Michaelmas  Term ;  he 
had  consequently  all  Hilary  Term  to  go  to  trial,  and  there 

(a)  2  M.  &  W.  76 ;  5  Dowl.  P.  C.  294. 
VOL.  II.  B  B  M.  W, 
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Eich,  of  Pleas,  could  be  no  default  until  Easter  Term.     No  change  has 
1837. 
^  '  ^     been  made  in  the  practice  by  the  new  rules,  as  to  the  time 

GouQH        of  moving  for  judgment  as  in  a  case  of  a  nonsuit. 

V, 

White. 

Bayley^  contra,  cited  Williams  v.  Edwards  (a),  and 
Harle  v.  Wilson  (6),  and  contended  that  the  issue  was 
still  to  be  considered  as  delivered  of  Trinity  Term, 
and  the  plaintiff  therefore  ought  to  have  gone  to  trial  in 
Michaehnas  Term.  He  observed  that,  according  to  the 
report  in  Dowling,  Williams  v.  Edwards  did  not  appear 
to  have  been  cited  in  Heale  t.  Curtis  (c). 

Heaton. —  Williams  ▼•  Edwards  and  Harle  v.  Wilson 
were  both  country  causes,  which  distinguishes  them  from 
the  present. 

The  Court  took  time  to  consult  the  Judges  of  the  other 
Courts,  in  order  that  the  practice  might  be  uniform ;  and 
in  the  present  term, 

Parke,  B.  said — We  have  consulted  the  other  Judges, 
and  the  rule  in  this  case  must  be  discharged,  but  without 
costs.  It  is  to  be  understood  that  you  cannot  move  for 
judgment  as  in  case  of  a  nonsuit,  until  two  actual  terms 
have  elapsed  after  issue  was  joined* 

Rule  discharged,  without  costs. 

{a)  1  C.  M.  &  R.  683;  SDowl.         (6)  3  Dowl.  P.C.  668. 
P.  C.  183.  (c)  But  see  2  M.  &  W.  76- 
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Bxeh,  rf  Pleatf 
1837. 

DoiDGE  0.  Elizabi:tu  Bowers,  R.W*Munn  and  Mary 
Ann  his  Wife,  and  Henry  Bowers. 

X  HE  first  count  of  the  declaration  stated  that  the  defend-  A.,  B.,  and  c, 
ants  Elizabeth  Bowers,  Mary  Ann  Munn,  and  H.  Bow-  unmarried 
ers,  while  the  said  Mary  Ann  was  unmarried,  to  wit,  on  ^^i^'^"^?* 
the  14th  Sept.  1835,  were  mdebted  to  the  plaintiff  in  300/.  ment,  dated 

,  .«  o  i»i_      ^^'**  December, 

for  the  use  and  occupation  of  a  messuage,  &c.,  of  the  i834,  to  take  a 
plaintiff,  by  them  occupied  and  enjoyed: — ^laying  the  pro-  pl'^^ff  for^ 
mise  to  pav  while  the  defendant  Mary  Ann  was  unmarried.  ««▼««  ye*«i  •» 

*    "^  ^  a  certain  annual 

The  second  count  was  for  half  a  year's  rent,  due  at  Lady  rent,  payable 

—^  n        <■       If        1  1  •  1       •      J  i_      quarterly;  under 

Day,  1836,  of  a  dwelhng-house  and  premises  demised  by  which  they 
the  plaintiff  to  the  defendants  Elizabeth,  Mary  Ann  be-  septemUr'" 
fore  her  marriage,  and  Henry,  on  the  25th  December,  1835,  Cmar- 

ned;  in  Decern* 

1834,  at  a  yearly  rent  of  90/.,  payable  quarterly.    The  ber,  a.  became 
defendants  pleaded,  to  the  first  count,  first,  that  the  de-  an"action  of  ^ 
fendants  Elizabeth,  Mary  Ann,  and  Henry  did  not,  while  pj\VnSff l^ntt 
the  said  Mary  Ann  was  unmarried,  promise  as  therein  a.,  b.,  c,  and 

•^  .  C.*8  husband, 

mentioned  ;  secondly,  payment,  partly  by  those  three  de-  for  two  years' 
fendants  while  the  defendant  Mary  Ann  was  unmarried,  [^"be  due"under 
and  partly  by  the  defendants  Elizabeth,  R.  W.  Munn,  and  ^*>5  ^emUe  con- 

r        J      J  '  '  tamed  m  the 

Henry,  of  divers  sums  of  money,  in  full  satisfaction  and  above  agree- 
discharge  of  all  the  monies  in  the  first  count  mentioned,  dants  by  their 
and  thereby  claimed  for  and  in  respect  of  the  alleged  use  5emise°*?here 
and  occupation  whilst  the  said  Mary  Ann  was  unmarried,  was  also  a  count 

for  use  and 

To  the  second  count  the  defendants  pleaded,  first,  the  occupation,  to 
general  issue;  secondly,  a  denial  of  the  demise  as  in  that  ^esdedpay- 
eount  mentioned ;  thirdly,  an  eviction  by  the  plaintiff  be-  ™en«of*jJ^*>e 
fore  the  rent  claimed  became  due,  and  after  the  marriage  of  c.'s  marriage. 
the  defendants  Munn  and  his  wife ;  and  fourthly,  a  deter-  proved  payment 
nination  of  the  demise  by  operation  of  law  before  the  rent  neefof  the**' 

quarter's  rent 
due  at  Michaelmas  1835,  and  an  admission  by  the  plaintiff  of  the  receipt  of  the  two  previous  quar- 
fien^  rent;  but  it  was  not  shewn  when  or  by  whom  these  latter  payments  were  made: — Ueldf  that 
thu  was  not  evidence  from  which  a  new  yearly  tenancy,  on  the  terms  of  the  agreement,  could  be 
taftrred,  so  as  to  charge  all  the  defendants,  inasmuch  as  it  was  not  shewn  that  the  payments  were 
Bndc  before  C/s  marriage,  or  with  her  assent  after  her  marriage. 

B  h2 
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•^<^*-^/^^«»  became  due.     The  replications  denied  the  alleged   pay- 
N,..^,^,.^.^     ment  and  eviction,  and  joined  issue  on  the  other  pleas. 
DoiDOE  At  the  trial  before  Parke,  B.,  at  the  last  Worcester 

Bowers.  assizes,  the  facts  appeared  to  be  as  follows : — On  the  25th 
December  1834,  the  defendants  Henry  Bowers,  and  his 
daughters  Elizabeth  and  Mary  Ann  Bowers,  entered  into 
possession  of  a  house  and  piece  of  land  of  the  plaintiff's 
near  Great  Malvern,  under  an  agreement  of  that  date, 
whereby  the  plaintiff  agreed  to  let,  and  the  defendants, 
Henry  Bowers,  Elizabeth  and  Mary  Ann  Bowers,  agreed 
to  take,  for  the  term  of  seven  years,  a  newly-erected 
dwelling-house  at  Great  Malvern,  belonging  to  the 
plaintiff,  at  a  yearly  rent  of  90/.,  to  be  paid  quarterly ; 
a  lease  to  be  drawn  as  between  landlord  and  tenant,  and 
to  contain  the  usual  covenants,  provisoes,  and  agreements, 
&c.  This  agreement  was  stamped  with  a  lease  stamp,  and 
was  signed  by  the  three  defendants  who  were  parties 
to  it,  but  not  by  the  plaintiff.  The  house  was  furnished 
by  the  Bowers's,  and  was  let  to  different  visitors  who  came 
to  Malvern  during  the  summer.  The  father  lived  at  Wor- 
cester, and  the  daughters  sometimes  resided  with  him,  and 
sometimes  in  this  house.  At  Christmas  1835,  Henry 
Bowers  became  bankrupt ;  and  the  defendants  proved  that 
his  assignees  paid  the  quarter's  rent  due  at  Michaelmas,  and 
that  the  plaintiff  had  admitted  the  receipt  of  the  two  former 
quarters'  rent>  but  it  did  not  appear  when  these  payments 
had  been  made,  or  by  whom.  On  the  loth  September, 
1835,  Mary  Ann  Bowers  married  the  defendant  Munn. 
Some  evidence  was  given  in  support  of  the  plea  of  an  evic- 
tion, but  it  did  not  amount  to  a  defence  on  that  issue.  The 
learned  judge,  in  summing  up,  stated  that  inasmuch  as  the 
agreement  could  not  operate  as  a  demise,  not  being  signed 
by  the  plaintiff,  although  the  payment  of  the  quarterly 
rent  would  be  evidence  of  an  agreement  for  a  tenancy  for  a 
year,  yet  there  did  not  appear  to  him  to  be  any  evidence 
that  the  payments  of  rent  were  made  before  the  marriage 
of  the  defendant  Mrs.  Munn,  or  that  since  her  marriage 
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she  had  authorized  such  payments ;  and  therefore  that  the  ^»^-  rf  ^^«i 
defendants  could  not  be  charged  as  on  a  joint  demise.  He 
accordingly  directed  a  verdict  for  the  defendants  on  the 
second  and  fourth  issues,  giving  the  plaintiff  leave  to  enter 
a  verdict  on  those  issues  for  45/.  On  the  other  issues  the 
plaintiff  had  a  verdict. 

Talfourd^  Serjt.,  now  moved  pursuant  to  the  leave  re- 
served.— The  plea  of  payment  being  on  the  record,  and 
the  defendants  having  availed  themselves  of  it  by  proving 
payments  of  the  quarterly  rent,  it  amounts  to  the  same 
thing  as  if  there  had  been  an  admission,  out  of  the  record* 
of  the  demise  alleged  in  the  declaration:  they  cannot 
afterwards  turn  round  and  say  that  they  did  not  occupy 
under  a  joint  demise.  [Parke^  B. — They  put  you  to  the 
proof  of  the  demise  on  a  separate  issue,  quite  independent 
of  the  plea  of  payment.  I  thought  the  payment  of  the 
quarterly  rent  was  evidence  of  a  tenancy  for  a  year,  but 
that  there  was  no  evidence  of  payment  by  Mrs.  Munn  or 
by  her  authority.  Then  she,  having  entered,  would  be 
only  tenant  at  will,  unless  she  occupied  for  a  year,  which 
she  did  not ;  and  I  saw  no  evidence  of  anything  done  by 
her  to  constitute  her  a  yearly  tenant].  In  Cox  v.  Bent  (a), 
an  admission  by  the  plaintiff,  who  had  entered  on  premises 
under  an  agreement  for  a  lease,  of  a  charge  of  half  a  year's 
rent  in  an  account  between  him  and  his  landlord,  was  held 
sufficient  to  constitute  him  a  yearly  tenant.  [Alderson,  B. — 
The  difficulty  is,  that  your  point  is  not  raised  by  the  evi- 
dence. If  there  had  been  evidence  of  payment  while  she 
was  a  feme  sole,  it  would  have  been  for  the  jury  to  say 
whether  she  had  not  assented  to  a  new  contract  for  a 
quarterly  holding  ;  but  that  was  not  so]. 

Parke^  B. — Under  the  original  contract  no  demise 
could  be  created  but  a  mere  tenancy  at  will.     Then,  in 

(a)  5  BiDg«  185. 
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^*«*:^  '*'«"»  order  to  constitute  a  new  tenancy,  it  most  be  shewn  that 

v^i^^^.^..^     all  the  three  parties  to  the  instrament  had  agreed  to  vary 

DoiDOE       it  by  a  new  contract  for  a  tenancy  from  year  to  year.     But 

BofTEfts.      here  there  was  no  evidence  to  shew  the  assent  of  the 

married  sister  to  such  new  contract ;  and  for  aught  that 

appeared,  the  rent  might  have  been  paid  after  her  mar^ 

riage. 

Aldbrson,  B. — If  it  had  been  proved  that  the  rent  was 
paid  before  the  marriage,  it  would  have  been  evidence  to 
go  to  the  jury  of  her  assent  to  a  contract  for  a  yearns 
tenancy ;  but  even  then  it  would  have  been  doubtful 
whether  some  more  direct  act  of  assent  was  not  necessary. 

The  other  Barons  concurred. 

Rule  refbsed. 


Stbtbns  v.  Miller. 
AiiaffidaTitfof   UN  bail  appearing  to  justify  in  this  case,  Raihbone  op^ 

jiMOficfttioii  01  «_« «  A 

btii  mast  com-  posed  them  on  the  ground  of  a  defect  in  the  aflSdavit  of 
form^re^bed  «ufficiency,  which  stated  that  the  bail  were  worth  the  sum 
«.?*  ™^«  ^^      required  "  above  all  their  just  debts,'*  instead  of  "  above 

xiiiary  Term, 

2  Will. 4, 1. 19;    what  would  pay  their  just  debts,**  as  directed  by  the  rule 

juiliiy  liTpenon,    of  H.  T.  2  Will.  4,  S.  19. 
a  ▼arUnce  from 
the  form  if  no 

objection  to  their       Mansel,  in  support  of  the  bail,  urged  that  the  aflSdavit 

pasfing,  but  only  /»»•  «•  t*  'it  i        i*rr»m 

diMotidet  the  was  Sufficient,  being  m  conformity  with  the  rule  of  T.  T. 
fhl'^lTtJ^of*        1  Will.  4,  and  the  notice  being  put  in  to  justify  under  that 

Juttification.  rule* 

Parke,  B. — The  later  rule  applies  to  all  affidavits  of 
justification,  and  parties  ought  to  abide  by  it.  It  is  not, 
however,  an  objection  to  the  bail  justifying ;  but  the  de- 
fendant will  not  be  entitled  to  the  costs  of  justification. 

Bail  passed,  without  costs. 
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Exch.  of  Pleas, 
1837. 

Marryat  r.  Broderick. 

A.SSUMPSIT  for  money  had  and  received,  brought  Sembie,  thmt 
against  the  defendant  as  clerk  of  the  course  of  the  Newr  bribing  to  a 
port  Pairael  races,  to  recover  the  sum  of  60/..  the  amount  legal  howc-rice 

*  ®  '  '  cannot  recover 

of  certain  stakes  which  the  plaintiff  alleged  to  have  won  his  stake  from 

11  <•  I  •  11  1       1     1  •      **  stakeholder 

by  a  horse  of  his ;  or,  at  all  events,  to  recover  back  his  after  the  race 
own  stake.     Plea,  non  assumpsit.    At  the   trial  before  andbefoTe*ihe 
Littledale.  J.,  at  the  last  Northampton  Assizes,  the  evi-  •takehoidcr  has 

rrs  1   •     •/»»  %    P*"d  over  the 

dence  was  in  substance  as  follows : — The  plaintiff  entered  money. 
a  horse  to  run  for  a  sweepstakes  for  horses  not  thorough-  ^^  cannof  re- 
bred,  at  the  above  races.     A  horse  named  Cricketbat,  the  ?*^*'  '*  "°^*J' 

'  he  demanded 

property  of  a  Mr.  Shaw,  came  in  first,  the  plaintiff's  horse  it  before  the 
being  second.     Before  the  race  was  run,  the  plaintiff  ga?e      where  the 
notice  to  the  defendant  that  Cricketbat  was  thorough-bred,  ™^^  pr^JJlJd 

and  therefore  disqualified  to  start ;  and  after  the  race,  he  that  all  dis- 
putes should  be 
claimed  the  stakes  accordingly.     By  the  rules  of  the  races,  settled  by  the 

all  disputes  were  to  be  settled  by  the  stewards,  whose  JJJ^Sew'adU 
decision  was  to  be  final.     The  stewards  on  this  occasion  ^^  **f«" 

named,  one  of 

were  Lord  Charles  Fitzroy  and  General  Grosvenor,  neither  whom,  on  a  dis- 
of  whom  however  was  present.     General  Grosvenor  had  [o  whiXhorsc 
been  named  a  steward  without  his  knowledge,  but  he  JJi^g^J^glTo/a 
stated  to  Lord  Charles  Fitzroy  that  he  would  acquiesce  in  ^^\  s&y«  his 
whatever  he  might  do  in  his  capacity  of  steward.     Lord  writing  that 
Charles  was  represented  at  the  races  by  a  Mr.  Bayley ;  and  was  cmitied  to 
on  the  dispute  arising  between  the  plaintiff  and  Shaw,  Mr.   ^l|®™i~^^^' 
Bayley  told  them,  (the  defendant  being  also  present),  that  tiff  could  not 
he  could  not  determine  the  matter,  but  it  musif  be  referred  stakes  on  the 
to  Lord  Charles.     The  question  was  accordingly  referred  "tew^a^.l^n^^ 
to  his  Lordship,  who  submitted  to  the  Jockey  Club  ;  they  although  it 

appeared  that 

however  declined  to  entertain  it,  on  the  ground  that  it  was  the  other  stew- 
a  mere  question  of  fact,  and  referred  it  back  to  the  deci-  Jhat^he  would 
sion  of  the  stewards.     Lord  Charles  afterwards  wrote  a  acq"»«««e  in 

whatever  his 
colleague  did. 

To  make  the  sole  award  of  the  latter  available,  it  must  be  clearly  shewn  that  both  the  disputing 

parties,  and  the  stakeholder  also,  submitted  to  his  sole  authority. 
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EzdL  of  PUoM,  letter  to  the  plaintiflT,  expressing  his  opinion  that  he  was 
«-  entitled  to  receive  the  stakes.     The  plaintiff  also  gave  in 

Mamtat  evidence  a  letter  from  Mr.  Shaw  to  Liord  Charles  Fltzroy, 
Bkodbeick«  subsequently  written,  in  which  Shaw  tendered  certain  evi- 
dence for  his  Lordship's  consideration.  No  proof  was 
given  that  Shaw's  horse  was  in  fact  thorough-bred.  It  was 
objected  for  the  defendant,  that  the  letter  of  Lord  Charles 
Fitzroy,  on  which  the  plaintiff  relied  as  entitling  him  to 
receive  the  stakes,  was  no  authority  for  that  purpose,  but 
that,  to  enable  him  to  recover,  there  ought  to  have  been  an 
express  award  in  his  favour  by  boih  the  stewards :  and  the 
learned  Judge  being  of  that  opinion,  directed  a  nonsuit. 

Hum/ret/  now  moved  for  a  new  trial — ^First,  the  plaintiff 
was  entitled,  on  the  evidence  given  at  the  trial,  to  re- 
cover the  whole  amount  of  the  stakes.  The  decision 
of  Lord  Charles  Fitzroy  became,  by  the  acquiescence 
of  the  other  steward,  in  fact,  the  decision  of  the  person 
having  the  whole  authority;  and  being  rather  in  the 
nature  of  a  decision  by  a  public  officer  than  an  award 
by  a  private  arbitrator,  it  was  not  essential  that  both 
stewards  should  be  express  parties  to  it.  In  Rex  v. 
Whilaker  (a),  an  apportionment  of  a  rate  made  under  a 
local  drainage  act,  by  two  of  three  assessors  appointed  for 
the  purpose  pursuant  to  the  act,  was  held  sufficient,  on  the 
ground  of  its  being  a  matter  of  public  duty  and  public 
trust,  not  of  private  authority,  like  a  reference  or  award. 
So  here,  the  subscribers  to  the  races  do  not  themselves 
choose  their  arbitrators  in  case  of  dispute,  but  subscribe 
subject  to  the  decision  of  judges — the  stewards — already 
publicly  appointed.  [ParkCf  B. — It  is  impossible  to  say 
they  have  any  public  duty.  The  subscribers  come  in,  volun- 
tarily agreeing  to  the  terms  that  in  case  of  dispute  it  shall 
be  referred  to  the  stewards  already  named].    There  was^ 

(a)  9  B.  &  Or.  648. 
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however,  evidence  in  this  case  of  assent  by  the  parties  that  Bxeh,  of  PUas, 
Lord  Charles  Fitzroy  alone  should  determine  the  dispute.  ^  '   ^ 

The  defendant  and  Shaw  were  present  when  Bayley  stated  Marrtat 
that  it  was  to  be  referred  to  him,  and  did  not  repudiate  his  Broderick, 
authority ;  and  Shaw's  letter  to  Lord  Charles  shews  that 
he  adopted  it.  [Parke,  B. — Shaw*s  letter  might  be  good 
evidence  of  an  agreement  by  him  that  Lord  Charles  should 
subsequently  make  an  award.  As  to  Bayley's  statement, 
it  amounts  to  no  more  than  that  he  would  not  interfere, 
but  the  parties  must  go  to  his  principal].  Then,  secondly, 
the  plaintiff  is  at  all  events  entitled  to  recover  back  his  own 
stake.  Either  a  valid  award  has  been  made  by  Lord 
Charles  Fitzroy,  and  he  is  functus  officio,  or  the  event 
on  which  the  plaintiff's  stake  was  deposited  is  still  un- 
decided; and  Bate  v.  Cartwright  (a)  is  expressly  in 
point  to  shew  in  such  case  the  party  may  recover  it  back. 
If  the  question  be  not  decided  by  the  stewards,  the  conse- 
quence will  be  that  the  defendant,  the  stakeholder,  will 
keep  the  stake  altogether.  [Parke,  B. — ^No ;  it  remains  in 
his  hands  to  abide  the  result,  either  of  the  decision  of  the 
arbitrators,  or  of  the  law.  If  the  arbitrators  have  lost 
the  power  of  deciding  the  dispute,  the  law  will  settle  it. 
Alderson,  B. — Wherein  does  a  legal  wager  differ  from 
any  other  legal  agreement? — and  if  so,  when  it  has  been 
performed  by  one  party,  how  can  the  other  rescind  it? 
In  the  case  of  an  illegal  wager  I  can  understand  the  doc- 
trine, because,  if  a  difference  arises,  there  is  in  such  case 
no  legal  tribunal  which  can  decide  it.  Parke,  B. — Even 
supposing  the  plaintiff  entitled  to  recover  his  own  stake,  at 
all  events  he  ought  to  have  demanded  it  back  before  the 
race  was  run].  So  long  as  it  remains  in  the  hands  of  the 
stakeholder,  it  is  submitted  that  it  may  be  recovered  back 
without  any  notice.  It  is  like  the  case  of  an  ordinary 
arbitration,  where  the  authority  of  the  arbitrator  is,  at 

(«)  7  Price,  240. 
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Enh.  o/j*ieat,  common  law,  revocable  at  any  time  before  award  made. 

^  '  ->     [Parke,  B. — That   proceeds   on   the  principle  that  the 

Makktat     authority  of  an  arbitrator  is  a  countermandable  authority. 

Brodirick.    In  Eltham  ▼•  Kingsman{a)y  Lord  Ellenborough  certainly 

applied  that  principle  to  the  case  of  a  stakeholder,  but  I 

▼ery  much  doubt  its  applicability]. 

Parke,  B. — I  am  of  opinion  that  there  is  no  ground  for 
this  rule.  If  there  was  no  agreement  varying  the  written 
rules  of  the  races,  there  could  be  no  valid  arbitration  with- 
out both  the  stewards  concurring.  To  make  an  award  by 
one  binding,  there  must  be  clear  proof  that  both  the 
disputing  parties — and  probably  also  the  clerk  of  the 
course — submitted  to  his  authority ;  and  I  think  there  is 
not  such  proof.  The  conversation  on  the  race  course  by 
no  means  amounted  to  an  agreement  to  submit  to  the  sole 
decision  of  Lord  Charles  Fitzroy ;  and  the  letter  of  Shaw 
was  at  most  only  an  agreement  that  something  should  be 
thereafter  done  in  the  matter  by  him.  The  plaintiff, 
therefore,  cannot  rest  his  case  at  all  on  the  ground  of  the 
award.  The  next  question  is,  whether  he  is  entitled  to 
recover  back  his  own  stake.  Now  it  was  deposited  to  abide 
the  event  of  the  race,  subject  to  the  decision  of  the  stew- 
ards. If  the  stewards  have  become  incompetent  to  decide 
the  question,  it  must  be  decided  by  the  tribunal  to  which 
all  matters  of  fact  are  legally  referrible,  namely,  a  jury. 
Even  if  the  plaintiff  had  given  notice  in  due  time  that  he 
should  require  his  stake  to  be  returned,  this  being  a  legal 
horse  race,  I  have  great  doubts  whether  it  would  be  reco- 
verable ;  the  agreement  being  that  it  should  be  deposited 
to  abide  the  event,  which  agreement  cannot,  as  it  seems  to 
me,  be  varied  without  the  assent  of  all  parties.  If,  how- 
ever, the  case  rested  on  that  point,  I  should  wish  a  rule  to 
be  granted,  in  order  that  it  might  be  more  fully  considered, 

(a)  1  B.  &  Aid.  682. 
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inamnueh  as  there  is  an  authority  to  the  contrary.    But  ExcK  of  pum, 
here  there  was  no  demand  made,  and  no  rescission  of  the  ^ 

contract, Ibefore  the  race  was  run ;  the  stake,  therefore,  re-  Marrtat 
mains  in  the  defendant's  hands  until  it  be  determined  by  brodbrick« 
due  course  of  law  who  is  the  winner — that  is,  by  the 
stewards,  if  they  are  competent  to  determine  it,  if  not,  by 
a  jury.  The  plaintiff  may  now  submit  the  case  to  the 
stewards,  if  they  are  competent  to  entertain  it ;  if  not,  he 
may  bring  an  action,  and  shew  himself  to  be  the  winner, 
by  shewing  that  Shaw's  horse  was  thorough-bred,  and 
that  his  own  was  not. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — I  am  of  the  same  opinion ;  and  I  cer- 
tainly have  great  doubts  whether  the  analogy  suggested  in 
EUham  v.  Kingsman  is  a  sound  one :  it  appears  to  me  that 
the  authority  of  a  stakeholder  is  not  countermandable. 

Rule  refused. 


How  r.  PlCKARD. 

C/ASE  against  a  wharfinger  for  negligence.    At  the  trial  Where  the 

,  •/•▼•        ▼*nue  hai  been 

before  Lord  Abinger,  C.  B.,  at  the  last  assizes  for  Lm*  retained  in  the 
colnshire,  it  appeared  that  the  plaintiff  had  entrusted  cer-  l^wuVriginaiiy 
tain  goods  to  the  defendant,  with  an  injunction  that  he  ^J^dn^^t""^'" 
was  to  deliver  them  solely  to  the  plaintiff's  own  order,  material  evi- 
The  goods  had  been  afterwards  sold  to  a  third  party,  who  county,  it  ia 
deceived  the  defendant  by  stating  that  he  had  the  permis-  2°„fJ"l^j'^ 
sion  of  the  plaintiff  to  receive  the  goods.    The  venue  was  *^«  plaintiff 

.  has  not  given 

laid  in  Lincolnshire.    A  motion  had  been  made  to  change  material  evi« 
the  venue  to  Yorkshire.     It  was,  however,  retained,  on  an  county,'*uniei« 
undertaking  by  the  plaintiff  to  give  material  evidence  in  ?**  o^jecUon 
Lincolnshire.     The  goods  had  been  handed  over  by  the  NUi  Prius. 
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Sxeh,  of  PUas,  defendant  to  the  purchaser  at  Gainsborough,  in  the  county 

of  York.     The  plaintiff  had  a  verdict ;  and 

Balguy  now  moved  to  set  this  verdict  aside,  and  enter 
a  nonsuit,  on  the  ground  that  the  plaintiff  had  not  satis- 
fied his  undertaking  to  give  material  evidence  in  the 
county  of  Lincoln ;  he  however  intimated  that  he  had  not 
taken  the  objection  at  the  trial, 

Parke,  B. — The  objection  ought  to  have  been  taken  at 
the  trial.  If  that  had  been  so,  the  plaintiff  might  then 
have  given  material  evidence  in  Lincolnshire. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


In  ^ectment, 
tenrice  of  the 
declaration  on 
a  aenrant  of 
the  tenant  on 
the  premiset, 
ia,  of  itaelf,  in- 
fnfficient  to 
entitle  the 
p'nintiif  eren 
to  a  rale  niai 
for  Judgment 
againatthe 
casual  ejector. 


Doe  d.  Lord  Dinorben  9.  Roe. 

JKAINES  moved  for  judgment  against  the  casual  ejector. 
The  service  was  on  a  female  servant  of  the  tenant  in  pos- 
session, on  the  premises.  He  submitted  that  this  was  suf- 
ficient to  entitle  him  to  a  rule  nisi. 

Alderson,  B. — Ho ;  the  service  must  be  either  on  the 
tenant  himself,  or  on  his  wife  when  living  with  him,  or  on 
some  other  party,  with  an  acknowledgement  by  the  tenant 
that  he  has  received  the  declaration  before  the  term. 


Rule  refused  (a). 


(a)  See  Doc  d.  lUad  y.  Roe,  1  M.  &  W.  633. 
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Etch,  of  Pleat, 
1837. 

Edwards  r.  Brewer  and  Another,  Assignees  of  Carter,     "^      ^      " 

a  Bankrupt. 

X  HIS  was  an  issue  directed  by  this  Court  under  the  In-  A  consignor  of 

ffOOQft    who  nsm 

terpleader  Act,  to  try  whether  the  plaintiff  had  a  right  to  received  the 
the  possession  of  certain  iron  pipes,  lying  at  a  certain  place  JhTMnsiimee 
called  Griffin's  wharf,  as  against  the  defendants,  as  as-  for  part  of  the 

goodly  may 

signees  of  Alfred  Carter,  a  bankrupt.    At  the  trial  before  stop  them  in 
Lord  Abingery.C.  B.,  at  the  London  sittings  after  Hilary  ^J^ec"! in! 
Term,  the  facts  proved  were  as  follows: —  toivency.and 

*^  retain  pottes- 

In  May  1835,  the  plaintiff,  an  iron-merchant  at  New-  sionofthem, 
port,  Monmouthshire,  contracted  to  sell  to  Carter,  the  ing  back  the 
bankrupt,  who  then  carried  on  business  as  a  wholesale  ^^Goo^^^ere 
ironmonger  in  London,  550  iron  pipes,  to  be  delivered  in  consigned  to 

^       .        Vr.1^  ^.\  t.  A.,  deliverable 

the  river  Thames,  at  iL  os.  per  ton ;  payment  by  acceptance  in  the  port  of 
in  six  months.     Of  these,  3«S1  pipes,  weighing  37  tons  ^^n'^prim 
8  cwt.  14  lbs.,  were  delivered  in  July  following,  and  Carter  v^^^^-  The 
accepted  a  bill  for  their  value.    In  September,  the  plain-  they  were 
tiff  shipped  the  remaining  219  pipes,  weighing  28  tons,  off^e  wharf 
8  cwt.,    on   board  the   ship  Brunswick,    Captain    Yeo,  ^p7]S*„^Va^/i„ 
master.     They  arrived   in  the   port  of  London  on  the  thehaWtof 

trading.    The 

29th  of  that  month.    Carter  having  agreed  to  shorten  the  captain  called 
period  of  credit  for  this  latter  shipment,  the  plaintiff  ac-  of  busines""  nd 
cordincly  drew  a  bill  on  him  for  the  value  at  four  months,  "?^^®\***I  , 

^  ^  ^  '    clerk,  A.  being 

which  Carter  accepted,  and  transmitted  to  the  plaintiff,  from  home. 
The  captain  called  on  the  day  the  vessel  arrived  at  Car-  bim  to  send  a 
ter's  office,  at  Wenlock  Basin,  City  Road,  and  saw  his  ^^""^.^he 
clerk,  one  Wyatt,  who  told  him  Carter  was  from  home,  "^ouid  be  under 

.  1  I  .  1  #.    r        1         .  the  necessity  of 

The  captain  pressed  him  to  send  a  craft  for  the  pipes,  and  landing  them. 
said  that  if  he  did  not,  he  should  be  under  the  necessity  B/wrotlTto  the* 
of  landing  them  at  the  wharf  he  traded  to,  viz.  Griffin's  ^P^J."'  •^***"« 

tnat  j\m  was 

wharf,  off  which  the  vessel  was  then  lying.     Wyatt  said  from  home,  but 

he,  B.,  thought 
he  had  better 
land  the  goods  on  A.'s  account.     They  were  accordingly  landed  at  the  wharf,  and  entered  in  the 
wharSnger's  book,  with  "  freight  and  charges"  set  opposite  to  them,  and  not  in  the  name  of  any 
party  as  consignee.    While  they  were  lying  there,  A.  became  insolvent,  and  they  were  stopped  by 
the  consignor: — Held,  that  the  transitus  was  not  determined. 
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Bxch.  of  Pleat,  he  would  send  a  note  to  the  wharf-office,  and  the  captain 

'  ^    accordingly  gave  instructions  to  the  wharfinger's  clerk,  to 

Edwards      open  any  note  that  might  come,  and  to  Follow  the  intruc- 

Brewer.      tions  given  in  it     On  the  2nd  October  Wyatt  sent  to  the 

wharf  the  following  note,  addressed  to  the  captain  :— 

"  Sir — Mr.  Carter  is  absent  from  home;  but  I  think  you 
had  better  land  the  pipes  at  Griffin's  wharf  on  his  ac- 
count.— I  am.  Sir,  for  A.  Carter,  your  obedient  servant, 

••  Wenlock  Basin,  Oct.  2d.  1835.  C.  Wyatt. 

"  Capt.  Yeo,  of  the  Brunswick,  Griffin*s  wharf,** 

The  pipes  were  accordingly  landed  at  Griffin's  wharf  on 
the  4th,  and  were  entered  in  the  wharfinger's  book,  by  the 
captain's  direction,  with  "  freight  and  charges  "  set  oppo* 
site  to  them ;  but  not  in  the  name  of  any  party  as  con- 
signee; the  meaning  of  that  entry  being,  according  to 
the  evidence  of  the  wharfinger's  clerk,  that  the  wharf* 
ingers  were  to  receive  the  freight  and  charges  for  the 
captain,  before  delivering  the  goods.  Carter  was  at 
this  time  in  embarrassed  circumstances ;  and  on  the  8th 
October  a  fiat  in  bankruptcy  issued  against  him.  On 
the  same  day  the  wharfingers  received  a  notice  from  the 
plaintiff  to  stop  the  goods  in  transitu.  Wyatt  stated  in 
his  examination,  that  at  the  time  he  wrote  the  above 
note,  he  knew  Carter  to  be  in  difficulties;  that  he  had 
no  communication  with  him  on  the  subject,  but  did  it 
in  the  exercise  of  his  own  discretion.  The  Lord  Chief 
Baron  stated  it  as  his  opinion  that,  on  this  evidence,  the 
plaintiff  was  entitled  to  a  verdict ;  that  the  landing  of  the 
goods  appeared  to  be  for  the  purpose  of  relieving  the 
captain,  and  not  with  an  intent  on  the  part  of  Carter  or 
his  agent  to  take  the  goods,  and  that  the  transitus  was 
not  determined :  but  he  gave  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them,  if  the  Court  should  be 
of  a  contrary  opinion :  and  a  verdict  having  been  found 
for  the  plaintiff. 
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Sir  jP.  Pollock  now  moved,  pursuant  to  the  leave  re-  Exck,  cf  PUast 
served. — The  question  raised  by  this  issue  is  precisely  the  ^  \  ^ 

same  as  would  have  arisen  in  an  action  of  trover  brought  Edwards 
hy  the  plaintiff;  and  the  evidence  raises  two  points  in  fa-  Brbwer. 
vour  of  the  defendants.  First,  the  plaintiff,  having  received 
the  bankrupt's  acceptance  for  the  goods,  has  no  right  to 
retake  them  on  his  becoming  insolvent,  without  tendering 
back  the. bill.  His  omission  to  do  so  does  noc  indeed  pre- 
clude him  from  stopping  the  goods  in  transitu,  but  he  is  not 
entitled  to  the  absolute  possession  of  them  without  deliver- 
ing up  the  bill,  and  therefore  is  not  entitled  to  succeed  on 
this  issue.  In  Hodgson  v.  Loy  (a),  where  it  was  held  that 
part  payment  did  not  defeat  the  right  of  stoppage  in  tran- 
situ, the  money  paid  had  been  tendered  back  by  the  con- 
signor to  the  assignees  of  the  consignee;  and  the  postea 
was  delivered  to  the  former  only  on  his  agreeing  to  pay  the 
money.  [Parke,  B. — The  question  is,  whether  it  is  a  con- 
sideration precedent  to  the  consignee's  right  to  repossess 
the  goods,  that  the  bill  should  be  tendered.  Have  you 
ever  seen  a  case  in  which  such  a  question  was  raised  ? — it 
is  certainly  new  to  me].  The  course  adopted  in  Hodgson 
V.  Loy  shews  that  it  is  not  new  in  practice.  The  right  of 
stoppage  in  transitu  was  originally  a  mere  equitable  claim — 
an  excrescence  engrafted  by  the  courts  of  equity  upon  the 
legal  lights  of  the  parties.  [Parke,  B. — It  is  now  recog- 
nised as  a  legal  possessory  right.  The  effect  is  the  same 
as  if  the  consignor  had  not  delivered  them  on  board  the 
ship.  Then  if  so,  he  has  a  right  to  retain  them  till  payment 
of  the  whole  price.  Notwithstanding  part  payment,  he  has 
a  lien  on  the  whole  of  the  goods  for  the  rest  of  the  price. 
Feiste  v.  Wray  (6)]. 

Secondly,  the  transitus  was  at  an  end  in  this  case. 
Wherever  a  consignee  accepts  the  goods,  though  not 
at  his  own  place  of  business,  and  not  at  the  place  to 
which   he  means   that   they   should   ultimately  go,    the 

(a)  7  T.  R.  440.  (6)  3  East,  93. 
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^*^\^^^^*  transitus  is  determined.     Here  the  goods  were  deliver^ 

able  generally  in  the  port  of  London ;  no  general  course  of 
dealing  was  shewn  to  liave  existed  between  the  parties,  as 
to  the  place  or  mode  of  delivery ;  the  question  is  to  be 
determined  by  reference  to  the  circumstances  of  the  par- 
ticular case.  Now  it  is  clear  that  the  goods  were  landed 
in  pursuance  of  Wyatt's  note,  which  expressed  that  they 
were  to  be  landed  on  account  of  the  consignee ;  and  al- 
though the  captain  stated  that  they  were  landed  on  ac- 
count of  the  freight  and  charges,  that  could  not  be  so, 
because  under  the  contract  they  were  to  be  delivered  at 
a  certain  price  per  ton,  and  therefore  there  could  be  no 
demand  against  the  consignee  for  freight  or  charges. 
That  claim  must  have  been  set  up  at  the  instance,  not  of 
the  ship-owner,  but  of  the  plaintiff,  in  order  to  get  some 
hold  upon  the  goods. 

Lord  Abinger,  C.  B. — I  thought  the  note  from  Carter's 
clerk  was  not  a  peremptory  order,  but  only  an  expression 
of  opinion ;  and  that  Griffin's  Wharf  was  only  a  place  of 
deposit  in  transitu,  and  not  a  place  of  reception.  The 
captain  did  not  choose  to  land  the  goods  on  the  consignee's 
account,  but  directed  freight  to  be  placed  against  them. 

Parke,  B. — I  am  of  opinion  that  there  ought\o  be 
no  rule  in  this  case.  The  assignees  have  no  title  to  these 
goods  until  they  have  got  into  the  hands  or  possession  of 
the  consignee.  They  were  landed  at  Griffin's  wharf,  where 
he  had  not  usually  had  his  goods  landed ;  had  he  then 
taken  possession  of  them?  The  consignee  is  away,  and 
his  clerk  says — ''  You  had  better  land  the  goods  at  Grif- 
fin's wharf  on  my  master's  account."  It  is  the  same  as  if 
the  clerk  had  not  acted  at  all.  Then,  how  does  the  captain 
act?  He  lands  them,  not  in  the  consignee's  name  at  all, 
but  in  blank,  with  freight  and  charges  set  against  them. 
Then  the  other  point  is  as  to  the  bill.     It  is  settled  by  th^ 
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case  of  Feize  v.  JVray,  that  by  an  acceptance  of  bills  the  ^^\^^^^* 
vendor's  right  to  stop  in  transitu  is  not  taken  away.    The     v,...,^^..^ 
acceptance  would  not  diminish  his  right  to  retain  posses-      Edwabds 
sion  until  the  whole  price  was  paid.   Whether  the  effect  of       Brewer. 
the  stoppage  in  transitu  be  to  rescind  the  contract,  or 
merely  to  revest  a  lien,  does  not  seem  to  be  quite  settled ; 
day  V.  Harrison(ja). 

BoLLAND  and  Gurney,  Bs.,  concurred. 

Rule  refused 
(a)  10  B.  &  Cr.  99. 


Jones  r.  Howe. 

I.  HE  plaintiff  having  given  notice  of  trial  before  the  The  plaintiff 
sheriff,  and  not  having  proceeded  to  trial  pursuant  to  that  defauu,  gmvl 
ifotice,  on  the  10th  of  April  gave  a  fresh  notice  of  trial  ®°  *^*  ^?*, 

*  r        b  ^        April,  afreih 

for  the  I8th.    On  the  14th,  the  defendant  gave  the  plain-  notice  of  trial 
tiff  notice  that  he  should  move  for  judgment  as  in  case  of  nffontbe  isth. 
a  nonsuit,  and  on  the  15th  moved  for  and  obtained  such  Sled^fcidwit 
rule.     On  the  18th,  the  cause  was  tried  as  an  undefended  g»^e  notice  of 
cause,  and  the  plaintiff  had  a  verdict.  judgment  as  in 

case  of  a  non- 
suit, and  on  the 

Hoggins  now  (April  S2nd)  shewed  cause  against  the  i^tii  obtained 
rule  for  judgment  as  in  case  of  a  nonsuit,  and  contended  ingiy.  on  the 
that,  the  cause  having  been  actually  tried,  the  defendant  i^**t^ed  m"I^ 
could  not  have  judgment  as  in  case  of  a  nonsuit.  undefended  one, 

and  the  plain- 
tiff had  a  ver- 
dict     Th« 

Addison,  contr^ — ^The  defendant  was  in  a  situation  to  cooVt  set  aside 
move  for  judgment  as  in  case  of  a  nonsuit  for  the  first  de-  ^^^cfdicton 

^  .  payment  of 

fault,  when  this  rule  was  applied  for.     It  is  clear  that  the  costs,  and  dis- 
charged the 

rule  for  judg- 
ment as  in  case  of  a  nonsuit,  with  costs,  on  a  peremptory  undertaking,  giring  the  defendant  the 
costs  of  the  day  on  the  first  default. 

QusBre,  whether,  since  the  rule  of  Hilary  Term,  2  Will.  4,  s.  68,  one  day's  notice  of  motion  for 
Judgment  as  in  case  of  a  nonsuit  can  operate  as  a  stay  of  proceedings  in  this  Court  t 
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Jones 

9. 
HOWB. 


«fP^oif  fresh  notice  of  trial  baying  been  given  did  not  preclude  him 
from  so  doing ;  Bainbridge  ▼.  Purvis  (a\  Smedley  v.  Ckru- 
tie  (6)  •  [Parke t  B, — How  can  you  make  your  rule  for  j  udg- 
ment  absolute,  when  the  plaintiff  has  a  verdict?  Your  notice 
of  motion,  not  being  a  two  days'  notice,  was  no  stay  of 
proceedings  in  this  Court.]  That  might  be  an  objection 
to  setting  aside  the  verdict,  but  not  to  the  defendant's 
making  this  rule  absolute.  [Alderson^  B. — What  would 
be  the  entry  on  the  record?  There  would  be  on  the  one 
side  a  verdict  for  the  plaintiff,  on  the  other  judgment  for 
the  defendant]  It  is  doubtful  whether,  under  the  rule  of 
H.  T.  2  Will.  4,  s.  68,  which  applies  to  all  the  Courts,  and 
renders  notice  of  a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  unnecessary  altogether,  unless  where  it  is  intended 
to  operate  as  a  stay  of  proceedings,  any  notice  is  not  by 
implication  made  sufficient  for  that  purpose. 

Parke,  B. — If  that  be  so,  you  should  have  applied  to 
amend  your  rule,  which  was  not  drawn  up  with  a  stay  of 
proceedings.  The  defendant  may  set  aside  the  verdict  on 
payment  of  costs,  and  this  rule  will  be  discharged  with 
costs,  on  a  peremptory  undertaking;  and  it  may  be  incor- 
porated in  the  rule  that  the  defendant  shall  have  the 
costs  of  the  day  on  the  former  default. 


(a)  1  Dowl.  P.  C.  444. 


Rule  accordingly. 
{h)  2  Dowl.  P.  C.  162. 


Pritchard  r.  M*Gill. 

It  is  not  Dtoet-    llEBT  for  horse-meat,  stabling  of  horses,  &c.,  goods  sold 
toTndtie  a  da-    ftnd  delivered,  and  on  an  account  stated.    Plea,  nunquam 

fendftnt  to  enter 

a  susgettion  for  ootts  under  the  Middlesex  Court  of  Requests  Act,  23  Geo.  2,  c  33,  s.  19,  that  the 

floiiili^  should  haTe  been  resident  within  the  jurisdiction. 

The  sheriff  or  other  officer,  who  tries  a  cause  under  a  writ  of  trial,  has  no  power  to  certify,  under 
the  SS  Oea  S,  c.  33,  s.  19,  that  the  freehold  or  an  act  of  bankruptcy  was  in  question.  If  that  be 
the  case,  it  should  be  shewn  for  cause  when  the  application  is  made  to  try  before  the  sheriS;  when 
it  may  be  impoeed  u  a  term  that  he  should  have  power  to  certify. 
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uKfebitatus.    At  the  trial  before  the  under-sheriff  of  Mid-  ^c*-  rfPUat^ 

1837 
dleseXy  the  plaintiff  had  a  verdict  for  1/.  \5s.     Thomas  ^  !,-* 

obtained  a  rule  to  shew  cause  why  a  suggestion  should  not    Prxtohard. 

be  entered  on  the  record,  under  the  Middlesex  Court  o£      M'Gill. 

Reque^s'  Act,  23  Geo.  2,  c.  33»  s.  19,  in  order  to  entitle 

the  defendant  to  costs,  on  an  affidavit  stating  that  the  de« 

fendant  resided  in  the  county  of  Middlesex,  and  that  the 

cause  of  action  arose  within  the  county. 

Ogle  shewed  cause,  and  urged,  first,  that  the  affidavit 
was  insufficient,  as  not  shewing  that  the  plaintiff  also  re- 
sided within  the  jurisdiction  of  the  county  court— The^ 
first  section  of  the  statute  empowers  the  Court  to  examine 
the  parties,  as  well  plaintiffs  as  defendants,  viva  voce  on 
oath;  and  sect.  5  authorises  the  county  clerk,  in  case 
either  the  plaintiff  or  defendant  shall  neglect  to  perform 
such  orders  as  the  Court  shall  from  time  to  time  pronounce^ 
by  warrant  to  commit  such  plaintiff  or  defendant  to  the 
county  gaol  for  any  period  not  exceeding  three  months,, 
or  until  performance.  In  order  to  give  any  effect  to  these 
enactments,  the  plaintiff,  as  well  as  the  defendant,  must  be 
resident  within  the  jurisdiction.  The  only  reason  why  the 
defendant  must  reside  within  the  county  is,  that  it  is  neces- 
sary for  the  Court  to  have  a  power  of  enforcing  its  orders 
against  him ;  and  the  same  reason  applies  to  the  plaintiff. 
The  power  of  examining  him  is  otherwise  a  perfect  nullity. 
\Aldersony  B. — Is  it  not  presumed  that  the  plaintiff  is  in 
court,  when  he  has  entered  his  plaint?  The  defendant 
must  be  broughi  there.]  ^he  plaintiff  does  not  appear  by 
himself,  but  by  his  attorney,  and  he  is  not  liable  to  execu- 
tion. The  law  requiring  the  defendant  to  reside  within 
the  jurisdiction  is  but  of  recent  origin,  having  been  first 
established  in  Tubb  v.  Woodward  (a).     [Alderson^  B. — 

(a)  6  T.  R.  175.     See,  however,  Welch  y.  Troyte,  2  H.Bl.  29;  and 
2  Inst.  229 ;  Dalt.  Sher.  412. 

c  c2 
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Mitch.  Iff  Pitott  The  defendant  mist  reside  within  theconntT,  because  the 

1837  * 

-»     jurisdiction,  as  to  him,  is  in  inTitoni ;  that  is  not  so  as  to 

PaiTcuAu>  die  plaintiff,  vbo  himself  comes  to  the  Court.  We  are 
M'Gifcu  continoally  exercising  a  jorisdiction  on  behalf  of  plaintifis 
resident  abroad ;  bat  we  hare  no  jurisdiction  over  defend- 
ants who  are  abroad.]  Erery  other  Coort  of  Requests 
Act,  from  the  period  when  this  statute  passed  until  the 
39  &  40  Geo.  3,  c.  cir.,  contains  a  prorisioii  that  the  pbun- 
tiff  shall  be  resident  within  the  jurisdiction.  ^Parte,  B. — 
That  is  rather  against  you,  as  this  act  does  not  8oproTide.3 
It  was  unnecessary  to  do  so  in  this  case,  because  the 
Court  has  the  same  jurisdiction  as  the  old  county  court. 

A  second  objection  is,  that  the  affidarit  ought  to  have 
stated  that  the  freehold  or  title  to  the  plaintiff's  land,  or 
an  act  of  bankruptcy,  did  not  come  in  question,  otherwise 
the  case  may  be  within  the  exception  in  section  19.  [Atder* 
Mon^  B. — ^There  is  no  certi6cate  that  it  did.]  The  under- 
sheriff  b  not  2L  judge  who  has  power  to  grant  one.  [Parke, 
B. — If  this  is  a  case  of  that  description,  that  should  have 
been  shewn  for  cause  before  the  Judge,  when  the  applica- 
tion was  made  to  try  before  the  sheriff;  then  it  might  have 
been  imposed  as  a  term  that  he  should  have  the  power  to 
certify  like  any  other  judge.] 

Humfrey,  amicus  curias,  mentioned  a  case  of  Wills  ▼• 
Langridgef  in  the  Bail  Court,  in  which  Littledale,  J.,  had 
so  decided  (a). 

Thomas 9  in  support  of  the  rdle,  was  stopped  by  the 
Court* 

Parke,  B. — As  to  the  first  point,  I  am  clearly  of  opinion 
that  the  plaintiff  is  not  entitled  to  succeed  upon  it  I  find 
no  trace  of  authority  for  the  position,  that  the  plaintiff 

(a)  And  see  Janet  y.  Bamety  ante,  313. 
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must  reside  within  the  jurisdiction  of  the  county  court;  Sxeh.  rf Pkat^ 
the  authorities  only  shew  that  the  defendant  must  reside  ^ 

there,  and  that  he  must  be  suable  for  the  debt  in  the  county  Pkxtcharu 
court  Therefore,  at  common  law,  this  was  an  action  which  M'Gii.l. 
could  be  tried  in  the  county  court.  Then  the  act  of  Par- 
liament only  gives  the  Court  certain  powers,  which  it  did 
not  possess  at  common  law,  of  examining  the  parties 
themselves,  &c.,  if  they  can  be  brought  before  the  Court ; 
and  although  this  is  to  be  enforced  by  a  process  which 
perhaps  cannot  be  exercised  beyond  the  jurisdiction  of  the 
Court,  that  does  not  make  it  essential  that  the  plaintiff 
should  reside  within  the  jurisdiction.     This  view  is  strongly 

confirmed  by  the  19th  section,  which  deprives  the  plaintiff 

« 

of  costs  in  actions  brought  in  the  superior  courts,  where 
the  defendant  resides  in  the  county  of  Middlesex,  and  is 
liable  to  be  summoned  to  the  county  court,  but  says  nothing 
about  the  necessity  of  the  plaintiff's  residing  in  the  county. 
As  to  the  other  point,  it  is  disposed  of  by  the  case  of 
Wills  V.  Langridge. 

Aldi^rson,  B. — I  think  it  is  impossible  to  read  the  19th 
section  without  seeing  that  the  proper  construction  of  the 
act  is  that  which  has  been  stated  by  my  brother  Parke. 

Bolland  and  Gurney,  Bs.|  concurred. 

Rule  absolute. 


Heale  v.  Erl£» 

rr.  H.  WA TSON  had  obtained  a  rule  to  set  aside  the  Where  final 
judgment  signed  in  this  cause,  so  far  as  related  to  the  i^OTcd^in  va- 
costs,  and  to  enter  a  sueffestion  on  the  record,  in  order  to  »t»o»>»  t*»e  de- 

,  .  Tfc        fendantmay 

tax  the  defendant  his  costs,  under  the  Bath  Court  of  Re-  apply  to  the  ' 
quests  Act,  45  Geo.  3,  c.  Ixvii. ;  the  defendant  paying  the  foUowing  term 

for  a  sugges- 
tion, under  a  Court  of  Requests  Act,  (o  entitle  him  to  costs,  on  condition  of  paying  the  plaintiflTs 
costs  accrued  since  the  judgment  was  signed. 
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Sjek.  rfPU^t,  plaintiff  his  costs  incurred  since  the  judgment  was  signed. 

It  appeared  that  the  writ  of  summons  issued  on  the  17tb 
January :  the  defendant  not  appearing,  the  plaintiff  en- 
'tered  dn  appearance  for  him  pursuant  to  the  statute,  and 
signed  final  judgment,  on  which  the  costs  were  taxed  on  the 
Sfith  February,  and  execution  issued.  The  action  was  for 
goods  sold;  the  contract  was  made  in  London,  but  the 
defendant  was  resident  within  the  jurisdiction  of  the  Bath 
Court  of  Requests.  On  the  2d  March  the  plaintiff's  attor- 
ney was  served  with  a  summons  to  shew  cause  why  a  sug- 
gestion should  not  be  entered  under  the  above  act ;  that 
summons  was  heard  on  the  3d,  and  dismissed.  On  the 
first  day  of  this  term,  the  present  rule  was  applied  for, 
and  Bond  v.  Bailey  (a),  and  Godson  v.  Lloyd  (6),  were 
cited. 

Crovoder  shewed  cause,  and  contended  that,  after  final 
judgment  signed,  the  motion  was  too  late.  [Parke,  B. — 
The  question  is,  whether,  the  judgment  having  been  signed 
in  vacation,  the  defendant  could  move  sooner.]  He  might 
have  applied  to  a  judge  to  stay  proceedings,  and  then  all 
further  expense  would  have  been  avoided.  The  plaintiff 
could  not  be  expected  to  know  that  the  defendant  was 
resident  within  the  inferior  jurisdiction,  and  entitled  to 
the  benefit  of  the  local  act. 

WaUon. — The  plaintiff  is  not  prejudiced,  inasmuch  as 
the  rule  was  obtained  on  the  condition  of  paying  his  costs 
since  the  judgment.  The  statute  enables  the  Court  only 
to  grant  this  application. 

Lord  Abinger,  C.  B. — I  think  the  qualification  annexed 
to  the  rule  removes  the  difficulty.  The  rule  will  therefore 
be  absolute. 

Rule  absolute. 

(a)  2  C.  M.  &  R.  426;  3  Dowl.  P.  C.  809.        (b)  4  Dowl.  P.  C.  157. 
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Eweh*  of  PliOh 
1837. 

Ess  t?.  Troscott. 

jAlSSUMPSIT  on  an  agreement  for  the  sale  of  certain  In  an  tctUm  on 
furniture  and  fixtures  by  the  plaintiff  to  the  defendant,  for  the  Mie  of 
according  to  a  valuation  to  be  made  by  one  J.  Croolu  The  SSSmi  to  bl*" 
declaration  alleged  that  a  valuation  was  made  by  him,  ac-  made  by  A., 

the  iitue  waff 

cording  to  the  agreement.     The  defendant  pleaded  first,  wheUiertTainm- 
non  assumpsit^  and  secondly^  that  no  valuation  was  made  by  ^^Ayit  ^J^ 
Crook;  and  issues  were  joined  thereon.     The  cause  was  p«ared  that  the 

•*  ,  goods  were  in 

tried  by  writ  of  trial  in  the  Palace  Courti  when  it  appeared  &ct  ndued  by 
that  the  valuation  was  in  fact  made  by  one  Atkinson,  the  JIhm,  that 
clerk  of  Crook,  who  was  a  broker.     The  defendantsaw  At-  **  ^.!?11*^ 

waf  not  Donno 

kinson  valuing,  and  made  no  objection  until  Atkinson  told  by  it,  unleia 
him  the  amount  of  his  valuation.    For  the  defendant,  it  was  that  it  was 
objected  that  he  was  not  bound  by  the  contract,  unless  ^^rttt'Sat 
the  valuation,  which  was  a  work  of  skill,  was  made  person-  ^.*s  ^mhiation 

'  ^         •       should  be  takes 

ally  by  Crook,  the  party  agreed  on.    The  learned  Judge  as.A.'s;  and 
reserved  the  point,  and  the  plaintiff  had  a  verdict.  ^\^  defrndant^s 

seeing  B.  ndn- 
iQg^  and  Boaking 

Gaselee  having  accordingly  obtained  a  rule  nisi,  to  en-  »<>  oyectfoa 

until  B*  told 

ter  a  verdict  for  the  defendant  on  the  second  issue,  him  the  amount, 

was  not  evi- 
dence of such 

Hum/ret/  shewed  cause. — ^The  evidence  shews  that  the  •«>*«»«»^ 
defendant  agreed  to  take  the  valuation  of  Atkinson,  in 
substitution  for  that  of  Crook.  [Parke^  B. — That  is  not 
enough  to  support  this  issue ;  you  must  shew  that  it  was 
agreed  between  the  parties  that  Atkinson's  valuation 
should  be  taken  as  Crook's.  If  it  was  agreed  to  substitute 
Atkinson  for  Crook  as  the  valuer,  the  plaintiff  should  have 
declared  on  that  substituted  agreement]  If  the  defendant 
assented  to  Atkinson's  making  the  valuation.  Crook  did^ 
as  against  the  defendant,  value  through  the  agency  of  At- 
kinson. 

Lord  Abinger,  C.  B. — An  employment  of  skill  and 
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Eamh.  of  PU(u,  discretion,  such  as  this,  cannot  be  deputed  to  another* 

Atkinson  should,  at  all  events,  have  submitted  his  valua- 
tion to  Crook's  judgment    The  rule  must  be  absolute. 

Parke,  B. — I  find  no  proof  that  the  defendant  directed 
Atkinson  to  value. 

Rule  absolute. 


LiLLEY  9.  Johnson. 

Wbm  a  new  XN  this  case,  which  was  tried  before  the  under-sheriff  of 
ibr,  in  a  cue  Yorkshire,  Cottinghamf  moving  on  an  aflSdavit  verifying 
^eriff*ft&^«  acopy  of  the  under-sheriff's  notes,  obtained  a  rule  nisi  for 
wiitoftrimiyon  a  new  trial,  on  the  ground  that  the  verdict  was  against 

an  affidavit  ,  ., 

Ycrifyiog  Uia      the  evidence. 

iberiff  *8  notes, 
affidaYittare 

thlTo^er  dd^  *G.  T.  White  now  appeared  to  shew  cause,  on  affidavits 
of  evidence  Containing  statements  of  evidence  given  at  the  trial,  which 
trial,  wiiich  did  not  appear  on  the  under-sheriff's  notes :  and  Cotting- 
©B^henoST"  *^^  admitted,  that  if  such  affidavits  were  receivable,  he 

could  not  sustain  his  rule. 


The  Court  held  the  affidavits  admissible,  and  the  rule 
was  accordingly 

Discharged. 


Watson  t?.  Dore. 

Judgment  JlETERSDORFF  shewed  cause  against  a  rule  nisi  for 
anappmmoe  setting  aside  the  judgment  signed  in  this  cause  for  irregu- 
*"i*^^*^h  ^*'*^'y  >  **  having  been  signed  before  any  appearance  entered, 
the  defendant  The  defendant  not  having  entered  an  appearance  in  due 
w^^m^^  time,  the  plaintiff,  on  the  2d  March,  signed  judgment. 

he  authorixes 

the  plaintifrt  attoraey  to  appear  for  him  if  necessary,  and  Ihe  attorney,  on  the  day  after  judgment 

signed,  enters  an  appearance  nunc  pro  tunc 
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On  the  Srd  an  appearance  was  entered  by  the  plaintiff's  £xch.  of  Pieat, 
attorney  for  the  defendant,  nunc  pro  tunc.    The  defend-     «^         '  ^ 
ant  had  given  a  cognovit,   in  which  he  authorized  the      Watson 
plaintiff's  attorney  to  appear  for  him,  if  necessary.  Dors. 

I 

Peiersdorff  urged  that  the  irregularity  was  waived  by 
the  subsequent  entering  of  the  appearance.  In  Davis 
y.  Hughes  (a),  where  a  judgment  was  irregularly  signed 
without  filing  common  bail  for  the  defendant  in  due 
time,  the  defendant  was  held  to  be  estopped  from  object- 
ing to  the  irregularity,  having  given  a  cognovit,  and  the 
plaintiff  having,  before  the  objection  was  made,  filed  com- 
mon bail  nunc  pro  tunc.  [Parke,  B. — ^There  was  then  a 
relation  to  the  first  day  of  the  term.]  It  is  stated  here 
that  the  appearance  was  entered  nunc  pro  tunc ;  it  must 
therefore  be  taken  to  be  entered  of  the  2d  March.  [Parie, 
B. — ^The  consequence  of  the  rule  that  judgments  shall 
have  no  relation,  is  that  there  is  no  relation  as  to  appear- 
ances. It  could  not  be  so  entered  without  a  judge's 
order.]  Then  the  defendant  having  by  the  cognovit 
authorized  the  plaintiff^'s  attorney  to  appear  for  him,  he 
cannot  object  to  the  act  of  his  own  agent,  so  as  to  neutra- 
lize the  judgment  which  he  has  himself  authorized. 

Parke,  B. — ^Tbe  plaintiff's  attorney  ought  not  to  have 
signed  judgment  until  an  appearance  was  entered  by  some- 
body* The  irregularity  is  in  signing  judgment  before  ap- 
pearance. 

Per  Curiam, 

Rule  absolute,  with  costs ;  no  action  to  be  brought. 

(a)  7  T.  R.  206. 
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BMch,  of  Pka$9 
1837. 


Iftbeifaeriff 
levies  and  sells 
goods  of  a  de- 
fendant under 
afieri  fiidas, 
and,  after  nodoe 
that  the  defen- 
dant has  pe- 
tioned  the  In- 
soWcnt  Debt- 
ors' Court, 
returns  fieri 
fed,  be  is  bound 
by  that  return, 
and  must  pay 
OTer  the  money 
to  the  plaintifi, 
although  the 
defendant  is 
afterwards  dis* 
enlarged  under 
the  Insolvent 
AcU 


Field  v.  Smith. 

JlMANCE  had  obtained  a  rule,  calling  on  the  sheriff  of 
Shropshire  to  shew  cause  why  he  should  not  pay  over  to 
the  plaintiff  a  sum  of  14/.  7«.,  which  he  had  levied  under 
a  fi.  fa.  issued  against  the  defendant  in  this  cause.  The 
fi.  fa.  was  sued  out  on  the  18th  January;  the  levy  was 
made  on  the  27th ;  on  the  Slst  February  the  sheriff  was 
xuled  to  return  the  writ ;  on  the  1st  March  he  returned 
fieri  feci.  It  appeared  also  that  on  the  28th  November 
preceding  the  defendant  petitioned  the  Insolvent  Debtors' 
Court  for  his  discharge  under  the  act,  and  made  the  usual 
assignment  of  his  effects  to  the  provisional  assignee  of 
the  Court;  on  the  4th  February  he  gave  the  sheriff 
notice  that  he  had  petitioned  the  Insolvent  Court,  and 
on  the  8th  April  he  was  discharged  under  the  Insolvent 
Act 


W.  H.  WaUon  shewed  cause. — ^When  the  sheriff  made 
his  return,  the  defendant  had  only  a  defeasible  title  to  the 
goods,  which  was  defeated  by  his  discharge  under  the  In- 
solvent Act.  Under  these  circumstances,  the  sheriffs  return 
is  not  to  be  taken  as  conclusive  against  him.  In  Brydges  v. 
JValford  (a),  where  the  sheriff  returned  to  a  fi.  fsu  against 
a  defendant  that  he  had  levied,  it  was  held,  in  an  action 
against  the  sheriff  for  not  paying  over  the  money,  that, 
notwithstanding  his  return,  he  might  be  admitted  to  prove 
that  the  defendant  became  bankrupt  before  the  judgment, 
and  the  plaintiff  knew  his  insolvency  at  the  time  of  action 
brought :  and  Baylejff  J.,  says,  ''  The  sheriff  says  they 
are  the  goods  of  Collier  at  the  time  when  he  made  his 
return.  Now  Collier  had  a  defeasible  title  at  that  time, 
which  has  since  been  defeated.^'    [Parke,  B. — That  is  a 


(a)  6  M.  &  Sel  42. 


EASTER  TERM,  7  WILL.  IT.  S80 

different  case  from  the  present,  because  here  the  sheriff  Eteh.jffjn$at9 
could  have  ascertained,  by  application  to  the  Insolvent 
Debtors'  Court,  that  the  defendant  had  assigned  to  the 
provisional  assignee.]  That  assignment  is  subject  to  a 
condition,  in  case  the  party  shall  be  discharged  under  the 
act  [Parke,  B. — It  is  good  while  it  lasts,  until  defeated 
by  the  Court's  refusing  the  discharge.  The  return  was  a 
right  return  when  it  was  made.]  It  may  be  said  the  sheriff 
ought  to  have  come  to  the  Court  for  relief  under  the  Inter* 
pleader  Act :  no  doubt  he  might,  but  he  was  not  bound 
to  do  so.  [Parke,  B. — You  are  now  applying  for  the 
equitable  interference  of  the  Court ;  it  may  therefore  rea- 
sonably be  objected  to  you  that  you  ought  to  have  applied 
for  relief  earlier,  under  the  Interpleader  Act.]  The  ar- 
gument on  the  part  of  the  sheriff  is,  that  he  is  legally  en- 
titled to  retain  the  money  as  against  the  plaintiff.  It  is 
clear  that  it  now  belongs  to  the  assignee. 

Hance,  contra. — The  sheriff  is  concluded  by  his  return. 
Having  received  notice  from  the  defendant  that  he  had 
petitioned  the  Insolvent  Court,  he  might  have  returned  < 
nulla  bona,  or  applied  to  the  Court  to  enlarge  the  time  for 
making  his  return  until  be  could  obtain  an  indemnity ;  but 
having  taken  upon  himself  to  return  fieri  feci,  the  plain- 
tiff might  the  next  day  have  brought  an  action  against 
bim  on  that  return,  because  he  admits  by  it  that  he  has 
money  of  the  plaintiff's  in  his  hands,  which  he  has  not 
paid  over. 

Parke,  B. — If  the  sheriff  had  used  due  diligence,  he 
might  have  discovered  that  the  defendant  had  no  goods  at 
all.  Having  notice  that  the  party  was  going  to  take  the 
benefit  of  the  Insolvent  Act,  he  might  have  searched,  and 
would  have  found  that  the  defendant  had  made  the  as* 
signment  to  the  provisional  assignee,  and  therefore  had 
ceased  to  have  any  property  in  the  goods.     It  was  his 
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*««*•  ^^'»«»  own  laches  that  be  did  not  obtain  such  information ;  and 

the  case  is  therefore  distinguishable  from  Brydgeg  ▼•  Wal- 
ford^  in  which,  if  the  sheriff  had  used  due  diligence,  he 
could  not  have  made  any  other  return.  He  has  consequently 
concluded  himself  by  his  return,  and  must  pay  oyer  the 
money :  he  had  an  opportunity  of  relieving  himself  from 
responsibility,  and  not  having  done  so,  he  is  bound. 

« 

The  rest  of  the  Court  concurred. 

Rule  absolute,  with  costs. 


DONCASTBR  V.  CaRDWELL. 

S**'*iii  w^"*  'Addison  shewed  cause  against  a  rule  nisi  for  judg- 

Mif  ofthc  tenoa  ment  as  in  case  of  a  nonsuit.     It  was  agreed  that  the 

of  trial,  h«hia  ^ile  should  be  discharged  on  a  peremptory  undertaking, 

]JJ^^J]|JJ^^^  and  the  only  question  was,  whether  the  rule  should  provide 

and  therefore,  for  payment  of  the  costs  of  the  day.     It  appeared  from 

If  oe  does  not 

proceed  to  trial,  the  affidavits,  that  on  the  17th  March,  notice  of  trial  was 
oMto  up  to  Uie  given  for  the  Liverpool  Assizes,  the  commission  day  be- 
time  of  the         j|,g  ^jj^  25t\i  X  that  notice  was  countermanded  on  the  21st. 

countermaod*  d  ' 

AddUon  contended,  that  inasmuch  as  the  defendant  (as 
must  be  taken  to  be  the  case)  was  under  terms  to  accept 
short  notice  of  trial,  six  days*  notice  of  countermand 
was  not  necessary.  The  rule  of  H.  T.  2  W.  4,  s.  61, 
which  provided  that,  in  country  causes,  six  days*  notice 
of  countermand  should  be  given,  unless  short  notice  of 
trial  had  been  given,  implied  that  where  short  notice  of  trial 
was  given,  a  shorter  notice  of  countermand  was  sufficient. 
[Alderson,  B. — It  may  also  imply  that  there  can  be  none 
at  all  in  such  case.] 

Parke,  B. — ^The  Master  informs  us  that  that  is  the 
practice ;  that  if  the  plaintiff  avails  himself  of  the  terms  of 
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short  notice  of  trial,  he  has  no  power  of  countermand ;  Exeh.  of  PUatt 

and  therefore  he  must  pay  costs  up  to  the  time  of  the  ^  '  - 

countermand.  Dokcaster 

Rule  accordingly.  Cardwbli.. 


Platt  v.  Hall. 

JL  HIS  was  an  action  of  indebitatus  assumpsit,  to  which  where  a 
the  defendant  pleaded,  first, non  assumpsit;  and  secondly,  filftbepi^^ 

a  set-off.  iul^Ject  to  a 

reference  of  the 

The  cause  stood  for  trial  at  the  Liverpool  Summer  As-  omae  and  aU 
sizes,  1836,  when  a  verdict  was  taken  for  the  plaintiff  ference,^e 
for  2000/.,  subject  to  be  reduced  or  vacated,  and  a  nonsuit  "Wtratorhating 

'         •*  •     '  power  to  vacate 

or  verdict  to  be  entered  for  the  defendant,  according  to  the  ^«  Terdlct  or 

reduce  the  da* 

award  of  a  barrister,  to  whom  the  cause  and  all  matters  in  maget,  and  he 
difference  were  referred.  Sh7pU?n^' 

The  arbitrator  awarded  that  the  plaintiff  was  entitled  to  *"  entitled  to 

'  demand  of  the 

demand  of  the  defendant  the  sum  of  90/.  in  respect  of  the  defendant  90(. 
causes  of  action  in  the  declaration  mentioned,  and  that  the  the'^iuet  of 
defendant  was  entitled  to  set  off  the  sum  oiSSL  in  respect  •c^oni /"f  that 

^  the  defendant 

of  the  matters  mentioned  in  the  second  plea  and  in  the  ^^  entitled  to 
notice  of  set-off;  that  the  defendant  was  not  entitled  to  respect  of  hia 
set  off  any  sum  for  commission  ;  and  that  the  defendant  menSoned^n 
should  deliver  up  to  the  plaintiff  certain  securities  men-  t^e  plea  and 

notice  of  set-oflT, 

tioned  in  the  award.  and  that  the 

defendant 
should  deliver 

Crompton  had  obtained  a  rule  to  shew  cause  why  the  op  certain  se- 

^  ....  cunues  to  the 

postea  should  not  be  delivered  to  the  plaintiff,  with  liberty  pUintiff:— 
to  him  to  enter  a  verdict  for  the  sum  of  55/.,  pursuant  to  the  the  award 
award  of  the  arbitrator.    The  rule  was  drawn  up  "  on  |[^^!||^  ^^e 
reading  the  affidavit  of  J.  C.  (the  arbitrator's  clerk),  and  the  amount  for 

.  .        1  1  99      mi         A*  J      •  •/•    J    which  the  ver- 

paper  writing  thereunto  annexed.       The  affidavit  ventied  diet  was  to  be 

entered. 
A  rule  for  delivering  the  postea  to  the  plaintiff;  that  he  might  enter  the  verdict  pursuant  to  the 
award  of  an  arbitrator,  may  be  drawn  up  on  reading  the  affidavit  "  and  the  paper  writing  thereunto 
annexed,"  provided  the  affidavit  verify  the  paper  writing  as  being  a  copy  of  the  award* 
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Etch,  of  pieas^  the  ^*  paper  writing"  as  being  a  copy  of  the  award  made  in 

^     the  cause. 

WiUmore  shewed  cause,  and  objected  in  the  first  place 
that  the  rule  was  not  in  the  proper  form,  but  that  it  ought 
to  have  been  drawn  up  on  reading  the  affidavit,  and  the 
copy  of  the  at£?arci{  thereunto  annexed ;  and  cited  Sherry 
y.  OJce  (a),  as  an  authority  that  the  nature  of  the  docu- 
ment annexed  must  be  specified  in  the  rule.  \_^Parkef  B. — 
That  case  proceeded  on  the  ground  that  it  did  not  appear 
by  affidavit  that  the  paper  writing  annexed  was  in  fact  a 
copy  of  the  award ;  here  it  does  (6).] 

Then  the  award  is  not  certain  or  final.  The  arbitrator 
has  neither  vacated  the  verdict  nor  reduced  the  damages, 
and  has  not  in  terms  ascertained  any  sum  as  being  due 
firom  the  defendant  to  the  plaintiff.  He  ought  to  have 
expressly  determined  for  what  amount  the  verdict  was  to 
stand.  Besides,  he  only  states  that  the  plaintiff  had  a 
ground  of  action  for  90/.,  not  that  on  the  whole  he  is  en- 
titled to  receive  that  sum.  It  is  consistent  with  the  earlier 
part  of  the  award,  that  after  the  securities  have  been  de- 
livered up,  the  plaintiff  may  be  the  debtor  of  the  de- 
fendant. 

Parke,  R — The  arbitrator  has  settled  all  the  pecuniary 
demands  at  once,  by  saying  that  the  plaintiff  has  due  to 
him  90/.,  and  that  the  defendant  is  entitled  to  set  off  35/. ; 
all  that  remains  is  to  deduct  the  one  sum  from  the  other. 
The  award  is  quite  sufficient. 

Rule  absolute. 

(a)  3  DowL  P.  C. ;  1  Harr.  &  (6)  See  Hayward  y.  PhUl^ 
W0ILII9.  1  Nev.  &  Per.  293. 
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Bxetm  of  Pleat, 
1837. 


RyLAND  V.  WoRMALD. 


\jHANDLESS  shewed  cause  against  a  rule  which  had  Since  Rule  vUi 
been  obtained  for  setting  aside  the  judgment  Mgned  in  this  2  Wiu.  4,  the 
cause,  for  irregularity.    The  declaration  was  delivered  on  ^ich*pili!I*te'" 
the  8th  March;  on  the  13th,  (the  12th  being  Sunday),  a  »b«tement  mutt 
plea  in  abatement  was  delivered.    The  question  was,  whe-  an  to  be  com- 
ther  this  was  in  time.     Chandless  contended,  that  notwith**  j^i^i^  *^^ 
standing  the  rule  of  H.  T.  2  Will.  4,  (viii.),  pleas  in  abate-  ^^^^  «-^ 
ment  continued  subject  to  the  old  practice,  and  must  be  laat  day. 
delivered  within  four  days,  inclusive  of  both  the  first  and 
lasU    The  invariable  practice  had  in  fact  been,  since  the 
new  rule,  to  plead  them  within  that  time,  and  it  was  so  laid 
down  in  the  last  edition  of  Archbold's  Practice  (a).    The 
jrule  was  framed  in  order  to  assimilate  the  cases  in  which  the 
days  were  reckoned  exclusive  and  inclusive,  and  those  in 
which  they  were  reckoned  clear  days,  and  did  not  contem- 
plate the  present  case.     [Parke^  B. — It  uses  words  which, 
according  to   their  grammatical  meaning,  comprise  this 
case.]     There  are  many  cases  in  which  unqualified  words 
have  been  held  not  to  include  cases  standing  on  a  peculiar 
ground.    Thus,  in  Simson  v.  Moss  (6),  the  general  words 
of  the  Hawkers  and  Pedlars  Act  were  held  not  to  make 
the  licence  available  in  a  borough  where,  by  a  by-law  made 
pursuant  to  charter  and  custom,  strangers  were  not  per- 
mitted to  trade.     It  has  always  been  laid  down  that  pleas 
in  abatement  are  not  to  be  favoured  ;  Long  v.  Miller  (c), 
Jennings  y.  Webb  (cQ.    The  object  of  the  rules  was  rather 
to  make  the  practice  of  the  several  courts  uniform,  than  to 
introduce  alterations. 

Parke,  B. — Whether  the  case  of  pleas  in  abatement 


(a)  3rd  edition,  p.  470.  (c)  2  Stra.  1192. 

(6)  2  B.  &  Aid.  643.  (d)  1  T.  R.  277. 
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Exek.  t]f  Pieatt  was  in  the  contemplation  of  the  framers  of  the  rule  or  not. 
1837. 

^     I  do  not  know ;  but  they  have  used  words  which,  by  their 

Rtlamd       grammatical  construction,  include  them :  that  construction 

WoRMALD.     leads  to  no  absurdity,  but  the  contrary ;  and  when  that  is 

the  case,  the  best  rule  is  to  construe  the  words  according 

to  their  grammatical  import. 

Alderson,  B. — Such  a  mode  of  construction  has  a  great 
tendency  to  simplify  the  practice ;  whereas  encouraging 
exceptions  to  a  general  rule  has  a  tendency  to  create  doubt 
and  litigation.  The  object  of  the  first  class  of  rules  of  H.  T. 
i  Will.  4,  was  to  make  the  practice  uniform ;  then  others 
were  introduced  to  alter  the  practice,  and  this  is  one  of 
them. 

Cowlings  in  support  of  the  rule,  applied  that  the  rule 
might  be  absolute  with  costs,  inasmuch  as  the  question  of 
the  construction  of  the  rule  was  not  a  new  one,  and  referred 
to  Pepperill  v.  Burrell  (a).     But 

Per  Curiam. — ^The  rule  has  not  yet  been  applied  to 
pleas  in  abatement ;  this  rule  will  therefore  be  absolute 
without  costs ;  but  in  future,  in  this  and  all  other  cases  of 
supposed  exception  to  the  rule,  the  irregularity  will  be 
visited  virith  costs. 

Rule  absolute. 

(a)  1  C  M.  &  R.  372;  2  Dowl.  P.  C.  674. 
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Eteh,  of  Pleat, 
1837. 

BoLTONi  Assignee  of  Thorooood,  an  Insolvent  Debtor, 

V.  Sherman. 

X  ROVER  for  ten  sets  of  coach  harness,  &c.,  ten  horses,  Trover  by  the 
&C.,  &c.,  of  the  insolvent.     Pleas,  first,  not  guilty ;  se*  tn^lotvent,  for 
condly,  that  the  plaintiff,  as  assignee,  was  not  lawfully  t«n««teofhar. 
possessed  of  the  goods,  chattels,  and  cattle  in  the  deck-  &c.  Tbedefen- 

•  •         t  •ii«i  Ai  daDt  pleaded 

ration  mentioned,  or  any  or  either  of  them,  as  of  the  pro-  that  the  piain- 
per  goods  and  chattel!  of  the  plaintiff  as  such  assignee,  ^"ot^uiSTiiy 
in  manner  and  form,  &c ;  thirdly,  as  to  the  conversion  of  poMewed  of  the 

-      _  ,  ,  ,  goods,  &C.  at  of 

the  horses  and  coach  harness  in  the  declaration  mentioned,  his  own  pro- 

that  before  the  sud  William  Thorogood  petitioned  for  his  S^f  a"dTi!r 

discharge  from  imprisonment,  to  wit,  on  the  29th  Novem-  JL^**f//*^°f 

ber,  1885,  the  defendant  sold  and  delivered  to  the  said  insolvent  peti- 

W.  Thorogood  divers  horses  and  certain  coach  harness,  discharge,  the 

being  the  same  coach  harness  in  the  declaration  mentioned,  fn^dtHvlr^d^ 

for  the  sum  of  150/.,  on  certain  terms  then  agreed  upon  to  him  divers 

horses  and  har- 

between  them ;  that  is  to  say,  that  the  defendant  should  ness,  being  the 
and  might  at  any  time,  until  the  said  price  of  the  said  m^^tionedlT 
horses  and  coach  harness  should  be  fully  paid  and  satis-  the  deciaraUon, 

•'  ^  for  150/.,  on  the 

terms  that  the 
defendant  might 
at  any  time,  mitil  payment  of  the  price,  take  and  retain  the  horses  and  harness  as  a  pledge  and 
secnrity  for  such  part  of  the  price  as  should  remain  unpaid,  until  payment  thereof;  that,  at  the 
time  of  the  alleged  conversion,  22/.,  part  of  such  price,  remained  due;  and  that  after  the  plaintiff 
became  possessed  as  assignee,  the  defendant  took  the  said  horses  and  harness  into  his  possession  as 
such  pledge  and  security,  &c.,  which  is  the  conversion  in  the  declaration  mentioned.  To  this  plea 
t!ie  pldntiff  new  assigned,  that  the  action  was  brought,  not  for  the  supposed  conversion  in  the  plea 
mentioned,  but  for  the  conversion  of  ten  sets  of  harness,  ten  horses,  &c.,  other  than  and  different 
to  those  in  the  plea  mentioned,  &c;  to  which  the  defendant  pleaded  not  guilty: — Held,  that  the 
pbnntiff  was  entitled,  under  the  new  assigmneot,  to  give  in  evidence  a  conversion  by  the  defendant 
otfate  horses,  two  of  which  were,  and  three  were  not,  the  subject  of  the  agreement  stated  in  the  plea. 

The  defendant,  the  proprietor  of  a  stage-coach,  delivered  to  A.,  who  horsed  the  coach  one  stage, 
five  horses,  to  be  used  upon  the  coach.  Three  of  them  died,  and  A.  bought  three  others  in  their 
place.  After  using  these  five  for  some  months,  A.  became  insolvent,  and  went  to  prison,  and  was 
iubseqnently  discharged  under  the  Insolvent  Act  On  the  day  he  went  to  prison,  he  sent  an  order, 
under  which  the  five  horses  were  delivered  to  the  defendant,  who  refused  to  give  them  up  to  the 
IMsigiiee.  The  five  were  worth  100/.,  and  any  two  of  them  were  worth  SOL  In  trover  by  the  assig- 
nee for  the  three  horses  which  A.  had  bought,  the  defendant  set  up,  in  one  plea,  an  agreement 
under  which  he  claimed  to  retain  the  five  horses  delivered  by  him  to  A.  as  a  security  for  their  price, 
^cging  that  22/.  of  the  price  was  still  unpaid: — Held,  in  trover  by  the  assignee,  that  as  to  the 
three  horses  bought  by  A.,  there  was  no  evidence  to  shew  that  he  transferred  the  property  in  them 
to  the  defendant. 

Held,  also,  that  even  if  the  property  was  transferred,  there  was  sufficient  primft  fade  evidence 
that  the  transfer  was  voluntary,  within  tha  7  Geo.  4,  C.-57,  s.  S2. 

TOL.II.  D  D  M.  W« 
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*»*•  •/  ^'*«»»  fied,  have,  take,  and  retain  the  said  horses  and  coach 
^.^^^..L^  harness  into  his  possession,  as  a  pledge  and  security  for 
Bolton  the  payment  of  the  said  price  thereof,  or  such  part  thereof 
Sberman.  as  should  remain  unpaid,  and  keep  and  retain  the  same  as 
such  pledge  and  security,  until  the  said  price,  or  such  part 
thereof  as  aforesaid,  should  be  fully  paid  or  satisfied :  and 
that  the  said  price  had  not,  at  the  time  of  the  conversion 
in  the  declaration  mentioned,  been  paid  or  satisfied ;  but 
that  a  large  part  thereof,  to  wit,  22L  11«.  Sc^.,  remained 
and  still  remains  due  and  unsatisfied:  and  that  after  the 
plain tifi^,  as  such  assignee  as  aforesaid,  became  possessed 
of  the  said  horses  and  coach  harness  as  aforesaid,  as  of 
his  own  proper  goods,  chattels,  and  cattle  as  in  the  decla- 
ration mentioned,  to  wit,  on  the  1st  May,  1836, 'the  de- 
fendant took,  had,  and  received  the  said  horses  and  coach 
harness  into  his  possession,  as  such  pledge  and  security 
for  the  payment  of  the  said  price  so  then  remaining  due 
and  unpaid  as  aforesaid,  and  kept  and  detained  the  same 
as  such  pledge  and  security  as  aforesaid  from  thence  until 
the  commencement  of  this  suit,  as  he  lawfully  might  under 
and  by  virtue  of  the  said  terms  and  agreement  on  which 
the  said  horses  and  coach  harness  were  sold  by  him  as 
aforesaid,  which  is  the  conversion  in  the  declaration  men- 
tioned, &c. 

Replication  and  new  assignment  to  the  last  plea,  that 
the  plaintifi*  issued  his  writ  and  declared  thereupon,  not 
for  the  supposed  conversion  in  the  introductory  part  of 
the  last  plea  mentioned,  but  for  that  the  defendant,  on  the 
10th  August,  1835,  converted  and  disposed  to  his  own 
use  divers  goods,  chattels,  and  cattle  of  which  the  plain- 
tiff*, as  such  assignee  as  aforesaid,  was  lawfully  possessed 
as  his  own  proper  goods,  chattels,  and  cattle  as  such 
assignee,  different  to  and  other  than  the  horses  and  har- 
ness in  the  introductory  part  of  that  plea  mentioned,  to 
wit,  ten  sets  of  coach  harness,  &c.,  ten  horses,  &c*  of  the 
value  aforesaid,  in  manner  and  form,  &c.,  and  which  griev- 
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ances  above  newly  assigned  are  other  and  different  griev-  Exek.  of  PUtu, 
ances  than  the  said  grievances  in  the  last  plea  mentioned,  ^  '  ^ 

&c.     Plea  to  the  new  assignment,  not  guilty*  Bolton 

At  the  trial  before  Lord  Abinger,  C.  B*,  at  the  Middle-      shermav. 
sex  sittings  after  Michaelmas  Term,  the  facts  appeared  to 
be  as  follows: — 

The  insolvent,  Thorogood,  who  was  a  coachman  em- 
ployed on  the  Phoenix  Dover  Coach,  of  which  the  defend- 
ant was  the  proprietor,  undertook,  in  November,  1835,  to 
horse  the  coach  for  the  stage  from  Broughton  to  Canter- 
bury. Five  horses  and  a  set  of  coach  harness  were  at  that 
time  taken  by  one  Simpkins,  a  person  in  the  defendant's 
employ,  by  the  direction  of  the  defendant's  foreman,  from 
the  Horse  Repository  in  Goswell-street  Road  to  Canter- 
bury, and  ran  in  the  coach  through  the  above  stage.  Three 
of  them  died,  and  were  replaced  by  others  which  were 
purchased  by  Thorogood.  In  May,  1835,Thorogood  be- 
came embarrassed,  and  on  the  27th  of  that  month  he  went 
to  prison  with  the  intention  of  taking  the  benefit  of  the 
Insolvent  Debtors*  Act :  he  subsequently  petitioned  the 
Court  for  his  discharge  under  the  act,  and  the  plaintiff 
was  appointed  his  assignee.  On  the  27th  or  28th  May, 
Simpkins  went  to  Broughton,  by  the  direction  of  the  de- 
fendant's foreman,  with  a  note  signed  by  Thorogood,  and 
addressed  to  the  man  who  had  the  care  of  the  horses  for 
him,  requiring  him  to  deliver  them  up  to  the  defendant. 
The  five  horses,  (consisting  of  the  three  purchased  by 
Thorogood,  and  the  remaining  two  of  the  original  five), 
and  the  harness,  were  accordingly  delivered  to  Simpkins, 
and  were  taken  possession  of  by  the  defendant.  These  five 
were  worth  100/.,  and  any  two  of  them  were  worth  30/.  A 
demand  and  refusal  of  the  horses  before  action  brought  was 
proved.  On  this  evidence,  it  was  objected  for  the  defend- 
ant, first,  that  the  form  of  the  new  assignment  precluded 
the  plaintiff  from  recovering,  unless  he  proved  the  conver- 
sion of  more  than  the  five  horses  and  the  harness  which 

D  d2 
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Sxek.  rfPUtu,  wera  the  subject  of  the  agreement  stated  in  the  third  pleai 
^  ^  '  -  and  secondly,  that  there  was  no  evidence  to  shew  that  the 
BoLTOK  horses  belonged  to  the  plaintiff  as  assigneCi  having  been 
SBiRMAir.  redelivered  to  the  defendant  while  Thorogood  retained 
the  property  in  them.  The  learned  judge  expressed  bis 
opinion  that  the  third  plea  could,  at  all  events,  apply  only 
to  the  two  horses  which  remained  of  those  that  originally 
came  from  the  defendant  to  the  insolvent;  but  he  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  plaintiff,  under  these 
pleadings,  was  not  entitled  to  recover  the  other  three 
horses :  and  he  stated  to  the  jury  that  the  question  for 
their  consideration  was,  whether  the  transfer  of  the  horses 
by  Thorogood  to  the  defendant  was  made  voluntarily,  and 
with  the  intention  of  taking  the  benefit  of  the  Insolvent  Act; 
that  less  evidence  was  requisite  to  prove  voluntariness  in 
the  case  of  an  insolvent  than  of  a  bankrupt,  and  that  he 
thought  it  was  not  necessary  for  the  plaintiff  to  give  fur- 
ther evidence  on  that  point  than  he  had  given.  The  jury 
found  a  verdict  for  the  plaintiff  for  60/.,  the  value  of  the 
three  horses. 

In  Hilary  Term,  Bampas,  Serjt.,  moved  pursuant  to  the 
leave  reserved. — The  first  question  is,  whether,  under  the 
circumstances  stated  in  the  pleadings  and  disclosed  in  evi- 
dence, the  plaintiff  could  new  assign  the  taking  of  other 
horses,  there  having  been  only  one  taking  and  one  conver- 
sion. It  is  contended  that  he  cannot,  but  is  concluded  by 
the  justification.  If  he  had  taken  isssue  on  the  plea,  he 
might  have  shewn  that  the  matter  pleaded  as  a  justification 
did  not  extend  to  cover  all  the  five  horses.  The  defendant 
must  then  have  proved  that  he  had  a  lien  on  all  of  them. 
As  in  the  case  where  a  licence  has  been  pleaded,  which  is 
traversed  by  the  replication ;  it  has  been  held  that  the  de- 
fendant is  bound  to  prove  a  licence  as  to  all  the  trespasses 
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proved.  Barnes  v.  Huni{a).  The  principle  of  the  case  of  ^*cii.  0/  pum, 
Oakley  t.  Davies  (b)  applies  to  the  present.  There,  in  -  ,^  '  ^ 
trespass  for  an  assault  and  false  imprisonmenty  the  defend-  Bolton 
ant  justified  the  assault  and  imprisonment  under  a  writ  sued  Sbbsmam. 
out  by  him  as  attorney  for  J.  M.,  against  the  plaintiffi  in- 
dorsed for  bail  for  100/L,  which  was  delivered  to  the  sberiffy 
who  by  virtue  thereof  arrested  and  detained  the  plaintiff; 
and  it  was  held,  that  if  the  plaintiff,  (instead  of  traversing 
the  plea,  as  he  ought  to  do  if  the  arrest  were  irregularly 
made  by  the  officer,  without  a  sufficient  warrant  from  the 
sheriff),  new  assigned  that  the  trespass  was  upon  another 
aaui  Afferent  occasion  than  that  stated  in  the  plea,  and  after 
ike  supposed  arrest  therein  mentioned ;  the  defendant,  on 
proof  of  the  facta  as  before  stated,  was  entitled  to  a  ver- 
dict. [Parke,  B. — The  plaintiff  was  bound  on  that  new  as- 
signment to  prove  an  arrest  on  a  different  occasion  from  the 
one  justified.  Under  this  new  assignment  the  plaintiff  has 
only  to  prove  that  there  were  horses  taken  which  were  not 
subject  to  a  lien].  If  the  defendant  justifies  the  taking  of 
the  horses  mentbned  in  the  declaration,  the  plaintiff,  by 
not  traversing  that  defence,  admits  it,  and  the  defendant 
does  not  bring  witnesses  to  prove  it;  whereas,  if  the  plead- 
ings had  not  admitted  it,  the  defendant  might  have  proved 
the  whole.  If,  as  in  Barnes  v.  Hunt,  the  plaintiff  had 
traversed  the  justification  pleaded,  the  defendant  would 
have  been  bound  to  shew  a  justification  under  a  lien  as  to 
all  the  horses  proved  to  have  been  taken.  The  form  of  the 
plea  here  is  substantially  the  same  as  in  Oakley  v.  Davies, 
Suppose  the  defendant  had  justified  the  taking  of  ten 
horses ;  then  the  plaintiff  ought  to  have  proved  under  the 
new  assignment  the  taking  of  a  greater  niunber  of  horses, 
or,  at  all  events,  of  one  more  horse  than  ten,  to  entitle  him- 
self to  a  verdict.  Where  one  assault  only  is  alleged  in  a  de- 

(a)  1 1  East,  450.  (b)  16  East,  82. 
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Eseh.  rf  PUat,  claratioiiy  and  the  defendant  justifies  that  assault,  and  the 

plaintifi^new  assigns  another  and  a  different  assault,  be  must 
prove  two  assaults  in  order  to  entitle  himself  to  recover, 
in  1  Wms.'s  Saunders,  299,  it  is  said  ''  the  plaintiff  cannot 
new  assign  unless  there  have  been  two  assaults  &c.  at 
least  committed  upon  him ;  for  the  new  assignment  is  an 
acknowledgment  by  the  plaintiff  that  the  defendant  has 
justified  one  assault/*  [Lord  Abinger,  C.  B, — ^You  say 
that  the  plaintiff  could  not  give  evidence  under  the  new 
assignment  of  the  taking  of  the  five  horses  which  were 
the  subject  of  the  agreement  set  up  in  the  plea — that  the 
taking  of  them  must  be  taken  to  be  justified].  The  plain- 
tiff cannot  give  evidence  of  the  conversion  of  those  five 
horses,  the  taking  of  which  he  has  admitted  to  be  justified. 
If  the  plaintiff  had  declared  for  ten  horses  sold  and  deli- 
vered to  the  defendant,  and  the  defendant  had  pleaded 
payment,  and  the  plaintiff  had  new  assigned,  and  had  only 
proved  that  he  had  sold  the  defendant  ten  horses,  the  de- 
fendant would  be  entitled  to  a  verdict.  [Lord  Abinger, 
C.  B. — ^You  say  he  ought  to  prove  one  more  than  ten. 
Why  should  he  be  confined  to  proving  more  than  ten  any 
more  than  three  T\  It  is  the  same  as  if  there  had  been  ten 
assaults,  which  were  admitted  to  be  justified  on  the  re~ 
cord ;  the  plaintiff  must  prove  eleven  to  entitle  himself  to 
recover.  If  he  had  taken  issue  on  the  plea,  the  case 
would  have  been  different.  [Parke ^  B. — Suppose  there 
had  been  a  replication  de  injuria ;  under  that  the  plaintiff 
might  have  proved  the  taking  of  horses  not  justified  under 
the  lien  ;  may  he  not  also  shew  the  same  under  this  new 
assignment  ?  Suppose,  in  Barnes  v.  Hunt,  the  plaintiff 
had  new  assigned  instead  of  replying  de  injuria ;  might  he 
not  have  shewn  trespasses  committed  which  were  not  co- 
vered by  the  licence  ?]  The  plaintiff  in  effect  admits  that  all 
that  is  covered  by  the  plea  is  justified — there  was  only  one 
act  of  conversion,  and  that  he  admits  to  be  justified,  and 
says,  by  his  new  assignment,  "I  go  for  another  conversion, 
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not  for  the  conversion  in  the  introductory  part  of  the  plea  ^^^rcA.  rf  PUoh 
mentioned." 


The  Court  granted  a  rule  nisi  on  the  second  objection 
taken  at  the  trial>  viz.,  that  the  re-delivery  of  the  horses  to 
the  defendant  prevented  the  property  from  vesting  in  the 
assignee ;  but  on  the  point  argued  above,  they  took  time 
to  consider  whether  they  would  grant  a  rule ;  and  on  a 

« 

subsequent  day,  the  rule  was  refused  on  that  point     In 
the  present  term, 

Kelly  f  GodsoHf  and  Lee^  shewed  cause. — The  questions 
are,  first,  whether  there  is  any  evidence  to  shew  that  the 
property  in  the  three  horses  was  transferred  from  the  in- 
solvent to  the  defendant ;  and  secondly,  if  there  is,  whe- 
ther they  were  not  so  delivered  as  that  it  was  a  voluntary 
transfer,  and  fraudulent  within  the  meaning  of  the  7  Geo. 
4,  c.  57,  s.  32.  Now,  there  is  no  evidence  of  any  bargain 
or  transaction  between  the  insolvent  and  the  defendant, 
under  which  the  defendant  could  set  up  any  right  to  a 
transfer  of  any  of  the  horses,  or  at  all  events  of  these 
three,  which  are  none  of  those  originally  delivered  to  the 
insolvent,  but  had  been  subsequently  purchased  by  him  of 
other  persons.  But  even  assuming  that  there  was  some 
evidence  that  the  horses  were  delivered  as  a  pledge  or 
security  for  an  existing  debt,  there  was  clearly  a  prima 
facie  case  of  voluntariness  to  go  to  the  jury,  which  called 
on  the  defendant  to  shew  some  circumstances  to  rebut  it. 
It  is  admitted  that  the  onus  of  proof  is  on  the  assignee, 
according  to  the  doctrine  laid  down  in  Doe  v.  GiUeii  (a) ; 
but  he  cannot  directly  prove  a  negative — that  the  transac- 
tion was  not  voluntary — but  can  only  adduce  such  circum- 
stances as  make  out  a  prim  A  facie  case  of  voluntariness. 
Here  the  transfer  was  at  the  precise  period  of  the  insolvent's 
going  to  prison,  and  was  a  transfer  of  property  of  much 

(a)  2  C.  M.  &  R.  597. 


Bolton 

V. 

Sherman. 
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Matk.  tf  FUmBy  grcMtBT  valu«  chjui  the  amount  of  the  debt  alleged  by  the 

defendant  bhnself  to  be  doe  to  him ;  and  there  was  no  eri* 
dence  of  any  demand  by  the  creditor,  or  of  any  comma- 
nication  wbaterer  between  him  and  the  ii 


Bampas,  Seijt.,  and  Peaeoek,  contnL — There  waa  auffi- 
dent  prima  facie  eridence  diat  die  inac^Tent  waa  indebted 
to  the  defendant.  The  defirery  to  him  of  the  five  horses 
of  itself  raised  an  inference  of  a  debt  for  their  Tahie.  The 
case  was  opened  for  the  plaintiff  at  Nisi  Prios  on  the 
ground  that  the  transfer  was  Tolontary » and  it  was  assumed 
thronghont  that  it  was  such  a  transfer  as  passed  the  pro> 
perty.  If  so,  the  plaintiff  nerer  was  possessed  of  the 
horses  as  of  his  own  property  as  assignee.  The  second 
plea  puts  in  issue,  not  only  whether  they  were  the  property 
of  the  plaintiff  as  assignee,  but  also  whether  he  had  such 
a  property  in  them  as  would  draw  to  him  a  lawful  right  to 
the  immediate  possession.  If,  therefore,  they  had  been 
transferred  to  the  defendant  by  way  of  a  lien  or  security 
for  a  bon&  fide  debt,  the  defendant  was  entitled  to  a  Ter- 
dict  on  the  seccmd  issue.  Secondly,  there  was  no  eridence 
of  voluntariness  in  the  transaction.  The  onus  is  clearly 
on  the  assignees  to  make  out  that  it  was  voluntary ;  prini& 
facie,  a  party  has  a  right  to  dispose  of  his  effects  as  he 
thinks  fit  But  the  jury  might  naturally  infer,  from  the 
language  of  the  learned  Judge,  that  the  defendant  was 
bound  to  shew  pressure,  or  something  else  which  would 
preclude  the  presumption  of  voluntariness  arising:  and 
the  same  facts  might  lead  them  to  different  conclusions,  ac* 
cording  to  the  statement  on  whom  the  onus  of  proof  was. 
Here  there  was  no  eridence  under  what  circumstances  the 
order  was  transmitted  to  the  defendant ;  whether  in  con- 
sequence of  pressure  from  him,  or  otherwise.  There  might 
be  cases  in  which  it  would  be  impossible  to  prove  the  vo- 
luntariness of  the  transaction  by  direct  evidence,  but  thb 
is  not  one  of  them;  the  plaintiff  might  have  explained  it 
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hj  calling  the  defendant's  foreman^  out  of  whose  hands  Snh.  v*  Pf^at, 
the  order  of  the  msolvent  came* 

Lord  Abinosr,  C.  B. — I  think  this  rule  ought  to  be 
discharged ;  and  I  cannot  avoid  remarking  that  the  whole 
controversy  in  this  case  appears  to  have  arisen  from  what 
was  certainly  never  intepded  to  produce  such  a  conse* 
quence,  viz.^  the  new  forms  of  pleading.  If  this  case  had 
been  tried  under  the  old  system,  on  the  general  issue  only^ 
it  would  have  taken  some  such  course  as  this : — ^The  plain- 
tiff brings  his  action  of  trover  for  five  horses :  the  defen- 
dant contends  that  he  has  a  lien  upon  them  as  a  security 
£at  a  debt^  which  is  admitted  between  the  parties  to  amount 
to  the  sum  o{2SL  and  a  fraction  only.  To  this  the  plaintiff 
would  answer,  that  two  of  the  horses  might  be  given  for 
such  security,  but  that  the  other  three  certainly  could  not, 
and  therefore  those  are  the  three  he  goes  for ;  and  the  case 
would  prove  that.  But  the  new  forms  of  pleadings  create 
the  diflScuIty :  you  cannot  take  advantage  of  an  admission  in 
one  plea  to  assist  another :  if  however  the  parties,  in  die 
course  of  the  cause,  take  a  particular  fact  for  granted  that 
goes  to  support  one  issue,  that  fact  may  be  taken  for  granted 
for  all  purposes,  and  as  to  the  whole  case  (a).  Now  here 
the  plaintiff  says,  "  I  am  not  going  for  any  of  the  horses 
which  are  the  subject  of  the  alleged  agreement,  but  for 
three  different  horses.**  Then  the  question  is,  on  the  first 
and  second  pleas,  whether  there  is  any  evidence  of  a  de- 
livery of  those  three  horses  by  way  of  pledge  for  a  debt, 
or  by  way  of  lien.  Now,  there  is  no  suggestion  of  any 
lien  except  as  to  the  original  five  horses,  nor  of  any  debt 
except  that  stated  on  the  record,  and  admitted  between 
the  parties,  viz.  22L ;  and  my  opinion  is,  that  there  was  no 
evidence  at  all  from  which  the  jiury  could  have  been  di- 
rected to  infer  any  intention  on  the  part  of  the  insolvent 
to  change  the  property  in  the  three  horses  in  question.    If 

{&)  See  Stracif  v.  Biake,  1  M.  &  W.  168. 
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jBjreA.  </  Pietu,  any  debt  to  a  larger  amount  than  their  value  had  been 
^  ^  proved,  the  question  would  arise  whether  the  transfer  was 
BoLTOM  intended  to  satisfy  that  debt,  and  if  so,  whether  there  was 
Shbrmah.  sufficient  evidence  that  it  was  a  voluntary  transfer.  But 
there  is  no  evidence  whatever  of  any  transaction  except 
that  referred  to  in  the  third  plea ;  and  it  is  plain,  although 
the  insolvent  might  have  meant  to  send  the  two  horses  to 
the  defendant  under  the  original  contract — they  being 
abundantly  sufficient  to  satisfy  any  pledge  which  could  be 
demanded  under  that  contract — ^he  could  not  send  the 
other  three  with  the  same  intention :  I  think  the  legitimate 
inference  from  the  evidence  is,  that  as  to  three  he  did 
not  intend  any  change  of  property  at  all ;  an^  on  that 
ground,  therefore,  there  ought  to  be  no  new  trial.  But 
I  am  not  prepared  to  say,  as  to  the  other  point,  that  this 
case  is  absolutely  denuded  of  all  evidence  to  shew  the 
voluntariness  of  the  transaction,  as  to  the  three  horses. 
Under  what  pretence  could  the  defendant  ask  the  insolvent 
to  send  him  five  horses,  as  a  security  on  a  contract  under 
which  a  sum  was  due  which  was  less  than  the  value  of  two 
of  them?  No  doubt,  it  is  incumbent  on  the  assignee  to 
give  evidence  of  the  voluntariness ;  but  I  think  he  did, 
in  the  present  case,  give  sufficient  evidence  to  go  to  a  jury. 
This  is  the  case  of  a  delivery  of  three  horses  by  a  man 
just  gone  to  prison,  and  intending  to  petition  the  Insolvent 
Debtors'  Court  for  his  discharge ;  he  could  not  suppose 
that  but  for  such  delivery  the  creditor  was  in  any  danger; 
it  did  not  appear  that  there  was  any  demand  on  him ;  and 
these  three  were  horses  which  the  defendant  had  clearly  no 
right  to  demand.  I  think  all  these  circumstances  did  make 
out  a  sufficient  prim&  facie  case  that  the  transaction  was  a 
voluntary  one. 

Parke,  B.—  I  am  of  the  same  opinion,  that  the  rule 
ought  to  be  discharged ;  although  in  the  course  of  the 
argument  I  have  had  some  doubts  whether,  on  the  first 
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ground  stated  by  my  Lord,  if  the  case  had  depended  upon  Sxeh.  of  Pkat, 
.that,  there  ought  not  to  have  been  a  new  trial ;  I  am  not 
quite  satisfied  that  there  was  not  some  little  evidence  of  a 
.transfer  by  the  insolvent  to  the  defendant,  either  out  and 
out,  or  by  way  of  lien,  which,  if  it  were  so,  would  have  dis- 
posed of  the  case,  on  one  or  other  of  the  two  first  pleas,  in 
favour  of  the  defendant.  The  case,  however,  went  to  the 
jury  on  a  different  ground ;  viz.,  whether,  assuming  this  to 
have  been  a  transfer  of  the  property  in  the  three  horses 
by  the  insolvent  to  the  defendant,  it  was  or  was  not  a  vo* 
lufUary  transfer.  I  find  nothing  to  induce  me  to  believe 
that  the  summing  up  of  the  learned  Judge  was  not  correct. 
He  did  not  say  that  the  onus  of.  proof  was  not  on  the 
plaintiff,  but  that  no  more  evidence  was  necessary  to  be 
given  than  he  had  given :  and  in  that  I  concur  with  him. 
There  is  not  now  any  question  on  the  law ;  it  is  admitted 
that  the  assignee  is  bound,  in  order  to  recover,  to  bring  him* 
self  within  the  32nd  section  of  the  Insolvent  Act ;  other- 
wise, as  the  horses  were  delivered  before  his  title  accrued, 
be  can  have  no  claim  to  the  possession  of  them :  and  it  is 
equally  clear  that  the  burthen  of  proof  is  upon  him.  The 
only  question  is,  whether  there  was  prima  facie  evidence 
that  the  transfer  was  voluntary.  The  assignee  might 
certainly  have  given  more  evidence;  he  might  have 
called  the  defendant's  foreman  to  shew  the  circumstances 
under  which  the  order  came  to  his  hands ;  but  I  think 
he  was  not  bound  to  do  so;  he  proved  circumstances 
sufficient  to  induce  the  jury  to  infer  that  the  transfer  ori- 
ginated in  the  act  of  the  insolvent,  and  was  not  induced 
by  pressure  or  demand  of  the  creditor.  The  transfer 
must  have  been  for  the  purpose  of  satisfying  22L  only, 
which  was  admitted  on  all  hands  to  be  the  whole  sum  due 
to  the  defendant;  then,  would  five  horses  worth  100/.  be 
transferred  to  satisfy  so  small  a  debt,  and  is  it  not  most  im- 
probable that  the  creditor  would  ask  for  so  large  a  transfer 
lo  satisfy  so  small  an  amount  ?     It  is  made,  too,  on  the 
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Emeh,  pf  Pleat,  yery  day  of  the  insolvent's  going  to  prison,  when  noad- 

^     vantage  could  possibly  accrue  to  him  by  the  transfer. 

Bolton       These  Circumstances  were  sufficient  to  constitute  a  prim& 

SHxsMAir.      facie  case  of  voluntariness  on  the  part  of  the  assignee. 

That  the  burthen  of  proof  is  upon  him  I  have  not  the  least 

doubty  but  the  learned  Judge  did  not  lay  it  down  otherwise ; 

and  I  find  no  fault  with  his  observation  that  less  cogent 

proof  was  necessary  than  in  a  case  of  bankruptcy ;  because, 

the  transfer  being  made  at  the  period  of  the  commencement 

of  the  imprisonment,  it  was  not  necessary  that  the  party 

should  have  made  it  with  the  view  and  intention  of  taking 

the  benefit  of  the  Insolvent  Act,  but  only  that  it  should 

be  shewn  to  be  voluntary. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  only 
evidence  of  the  transfer  is  the  delivery,  by  the  insolvent's 
order,  of  five  horses  to  the  defendant.  The  question  is, 
does  it  raise  any  reasonable  presumption  that  it  was  a 
transfer  of  the  property,  or  such  as  to  give  the  defendant 
a  lien  on  the  five  horses.  Now,  referring  to  the  other 
circumstances  in  the  case,  we  find  that  the  residue  of  the 
debt  was  only  22A,  that  the  five  horses  were  worth  KKNL 
and  any  two  of  them  worth  SO/.,  and  that  two  of  the  five 
only  were  any  of  the  same  horses  as  were  originally  delivered 
by  the  defendant  to  the  insolvent.  From  these  facts  I 
should  infer,  that  if  any  horses  were  to  be  re-delivered  in 
pursuance  of  the  original  bargain,  it  might  be  reasonable 
that  the  two  remaining  of  the  original  five  only  would  be  de- 
livered, and  that  the  delivery  of  the  other  three  would  have 
no  reference  to  such  bargain,  they  being  three  with  which 
the  defendant  had  nothing  whatever  to  do.  There  seems, 
therefore,  to  be  no  reasonable  evidence  of  any  transfer  of 
property  as  to  the  three,  but  rather  that  they  were  deli- 
vered to  be  held  for  the  use  of  the  insolvent  till  he  came 
out  of  prison  again,  or  on. some  such  understanding. 
Then,  as  to  the  second  point,  I  think  there  was  abun- 
dant evidence  on  which  the  jury  might  reasonably  con- 
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elude,  that  the  transfer  was  voluntary  as  regarded  the  &«a.  tf  pum, 
three  horses.  ^J^L 

CrURNEY,  B.,  Concurred. 

Rule  discharged. 


In  the  Matter  of  the  Estate  and  Effects  of  Moses  Robin- 
son, deceased. 

X^HE  ATTORNEY-GENERAL  moved  to  make  a  When, on. 
rule  absolute  calling  upon  the  representatives  of  Moses  '^^j,''^^^^^^ 
Robinson  to  account,  and  that  it  might  form  part  of  the  ^  account  for 

*  ,  and  pay  over 

nde,  that  if  upon  the  delivery  of  the  account  of  the  mtes-  legacy  duties* 

tate's  property  there  should  be  found  to  be  any  duties  doe/noTappear 

payable  to  his  Majesty,  I.  A.,  &  S.,  his  wife  (wKch  said  ^J"^^^  ^j^^; 

S.  was  the  administratrix  of  the  intestate),  should  pay  the  therefore  made 

^      ^  ,  ,  _    absolute,  the 

ctMB  of  the  Crown  m  this  matter,  sack  costs  to  be  taxed  court  ordered 
ki  the  usual  manner.— Before  the  passing  of  the  4«  Geo.  S,  t^^^^' 
e.  99,  s.  2,  there  were  two  modes  for  the  recovery  by  the  *t  ihouid  form 

part  of  the  ruiey 

Crown  of  duties  on  legacies;  the  one  by  filing  an  informal  that  if,  upon 
tloB  in  this  Court  in  the  name  of  the  Attomey^^eneral  for  the  a^nnmu,^ 
the  legacy  duties,  the  other  by  filing  an  information  in  ^^^^^^^^^^ 
equity  for  the  amount.    By  that  statute  a  summary  mode  be  any  duties 
of  proceeding  was  given.    It  was  thereby  enacted,  that  Majetty,  that 
in  every  case  in  which  any  executor  or  administrator  J^^^^^S^?' 
should  not  have  paid  the  duties  payable  in  respect  of  any  >bouid  pay  the 

costs  of  the 

legacies  or  any  personal  estate,  &c.  of  any  person  dying  Crown,  to  be 
intestate  pursuant  to  36  Geo.  3,  c.  62,  or  any  other  act  or  ^^  manner. 
«cts  relating  to  duties  on  legacies  or  shares  of  personal 
estate,  within  proper  and  reasonable  time,  it  should  be 
lawful  for  his  Majesty's  Court  of  Exchequer,  on  applica- 
tion made  on  behalf  of  the  Commissioners  of  Stamps,  on 
such  affidavit  or  affidavits  as  to  the  Court  might  appear  to 
be  sufficient,  to  grant  a  rule  requiring  such  executor  or 
administrator  to  shew  cause  why  be  should  not  deliver  to 
the  commissioners  an  account  upon  oath  of  all  the  legacies. 
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Bxeh,  of  PUaw,  or  of  the  personal  property  respectively  paid  or  to  be  paid 
^  or  administered  by  him,  and  why  the  duties  on  any  such 
In  re  legacies,  or  any  shares  or  residue  of  any  such  personal 
estate,  had  not  been  paid  or  should  not  be  forthwith  paid. 
That  act  is  silent  as  to  costs,  but  by  the  53  Geo.  3,  c.  108, 
s.  3,  it  is  enacted,  that  in  all  actions,  bills,  plaints,  infor- 
mations, and  proceedings  had,  prosecuted,  entered,  or 
filed,  or  thereafter  to  be  had,  &c.,  in  the  name  of  his 
Majesty,  &c.,  or  in  the  name  of  any  person  on  his  behalf, 
for  the  recovery  of  any  duties,  debts,  or  penalties  granted 
or  payable  by  or  under  any  act  or  acts  of  Parliament  re- 
lating to  the  duties  under  the  management  of  the  Com- 
missioners of  Stamps,  it  should  be  lawful  for  his  Majesty, 
&c.,  "  to  have  and  recover  such  duties,  debts,  and  penalties, 
with  full  costs  of  suit,  and  all  charges  attending  the  same.** 
It  appears  that  under  this  act  the  practice  had  been,  for 
the  Comptroller  of  the  Legacy  Duties  to  write  five  letters 
successively  to  the  representatives  of  the  deceased.  If  the 
executor  did  not  render  the  account  then,  an  application  to 
this  Court  was  made  for  a  rule  nisi  calling  on  the  executor 
to  account,  and  when  the  executor  did  not  appear,  the  rule 
was  made  absolute  that  the  representative  should,  within 
eight  days  after  service,  deliver  the  account,  and  that  he 
should,  within  the  same  time,  pay  the  duty  chargeable  on 
legacies,  the  property  of  the  testator,  and  within  the  same 
time  pay  the  costs  of  the  Crown.  A  doubt  was  expressed  by 
Parte,  B.,  in  a  recent  case  in  this  Court,  whether  it  was  in- 
cumbent on  the  Court  to  award  costs ;  and  in  a  subsequent 
case  at  Gray's  Inn  Hall,  Lord  Abinger,  C.  B.,  said,  that  it 
was  only  in  case  it  should  turn  out  that  duties  were  due  to 
the  Crown,  that  costs  should  be  paid,  and  in  that  case  his 
Lordship  directed  the  order  to  be  drawn  up  with  the  follow- 
ing addition : — ''  The  Court  does  hereby  reserve  the  con- 
sideration of  the  question  of  costs  until  after  the  said  R.  C. 
(the  personal  representative)  shall  have  rendered  the  ac- 
count hereinbefore  directed.*'    This  was  felt  to  be  an  in- 
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convenience,  as  it  would  be  necessary  to  make  a  fresh  ap-  B*ck.  ef  Pktu, 
plication  for  the  costs,  which  would  put  the  Crown  and  the  - 

party  to  an  additional  expence,  and  this  application  was         /«  ^ 
now  made  that  the  Court  should  direct  that  the  costs 
should  be  paid  if  it  should  turn  out  that  duties  were  pay- 
able to  the  Crown. 

The  Attorney-General  contended,  that  where  it  turns 
out  that  there  are  duties  recoverable  by  the  Crown,  the 
act  leaves  no  discretion  in  the  Oburt  as  to  the  costs; 
and  cited  Rex  v.  Amery  (a).  Undoubtedly  costs  ought 
to  be  given  only  where  it  shall  turn  out  that  there 
are  duties  payable.  [Parke^  B. — The  question  is,  whether 
we  can  grant  this  in  the  first  instance  conditionally,  or 
whether  we  must  wait  for  the  event.  Lord  Abinger^  C.  B. — 
Suppose  the  executor  renders  an  account  to  the  commis- 
sioners, and  a  difference  arises  as  to  the  legal  efiect  of  that 
account ;  it  would  then  be  necessary  to  file  an  information 
either  for  the  duties  or  for  the  penalties,  which  would  bring 
the  question  to  be  tried;  then,  if  that  were  found  for  the 
Crown,  the  Crownwould,  no  doubt,  be  entitled  to  the  costs. 
Parke,  B. — If  it  appears  upon  the  face  of  the  account  that 
something  is  due,  I  apprehend  there  is  no  alternative,  but 
the  personal  representative  is  bound  to  pay  the  costs.  Al^ 
derson,  B. — ^The  difiiculty  is,  that  you  are  asking  the  Court 
to  award  costs  on  the  decision  of  the  commissioners,  not  on 
the  decision  of  the  Court,  who  may  decide  whether  the  exe- 
cutor has  rendered  a  proper  account,  and  whether  there  is 
anything  due  upon  it.  If  there  is  any  dispute,  ought  not 
the  Court  to  decide  that  before  they  award  the  costs?]  It  is 
only  where  the  executor  and  commissioners  agree,  that  the 
order  is  final,  because,  if  there  is  any  difference  between 
them,  it  becomes  necessary  again  to  apply  to  the  Court  in 
some  shape.    It  is  submitted  that  there  can  be  no  objection, 

(a)  I  Anst.  178. 
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^«*- ^'''M^  in  those  cases  wfaete  they  do  agree,  to  order  thai  the  costs 

shaBbe  paid. 

Thk  Coukt  took  tiflse  to  consider  as  to  what  should  be 
the  coarse  to  be  parsaed  in  fbtnre ;  and  on  a  snbseqneot 
day. 

Lord  Abihokr,  C  B.,  said, — ^This  was  a  rule  moved  for 
by  the  AUcmey-General  with  reference  to  die  legacy 
duty.  He  desired  that  the  rule  might  be  made  abscdute, 
and  for  the  purpose  of  saving  the  expence  of  a  farther  ap- 
plication to  the  Court,  that  an  addition  should  be  made  to 
the  rule,  for  the  Crown  to  be  entitled  to  costs,  in  case  it 
should  appear,  upon  the  statement  made  by  the  defendant, 
that  there  were  legacy  duties  due  firom  him  which  ought 
to  have  been  paid.  We  think  there  is  no  objection  to 
making  the  rule  in  that  form ;  it  will  save  the  expence  of 
any  further  application ;  and  therefore  let  the  rule  be  made 
absolute  upon  the  defendant,  and  that  he  shall  pay  such 
costs  as  shall  be  taxed  by  the  Master,  in  case  it  shall  ap- 
pear upon  his  statement  that  legacy  duties  were  due  firom 
him  which  he  refused  to  pay.  That  is  in  the  terms  prayed 
for  by  the  AUorney-GeneraL 

Rule  absolute. 


Robinson  v.  Cress  well. 

Scmbie,  diat  a  UDALL  had  obtained  a  rule  calling  upon  the  plaintiff  to 
^  ^^^on  ^^^^  cause  why  the  habeas  corpus  ad  satisfaciendum  issued 
the  ground  that  Jn  this  cause  should  not  be  set  aside,  and  why  the  defend- 

the  dciinidaiit 

had  been  in  ant  should  not  be  discharged  out  of  the  custody  of  the 
after  Im  wu°  warden  of  the  Fleet,  pursuant  to  the  Rule  of  H.  T.  2  WilL 
rapenedabie      4,^  ^  gg^  qj^  ^^  ground  that  he  had  been  in  custody  for  a 

By  J    m  ^^VB^^v^aa  v^a 

the  piaintirt     calendar  month  after  he  had  become  supersedeable  by  rea- 

nac  having 

declared  in 

time,  is  no  itay  of  proceedings,  and  the  plaintiff  may  proceed,  after  service  of  such  rule,  to  charge 

the  defendant  in  execution. 
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son  of  the  plaintiff  not  having  declared  in  the  action  in  due  ^^jtc*.  ©/ Plrot , 
time.     On  the  day  after  the  rule  was  obtained  and  served,     v      ^     i^ 
the  defendant  was  charged  in  execution  at  the  suit  of  the      Romhson 
plaintiff,  Parke^  B,  holding  the  previous  rule  to  be  no     CmctswELL. 
stay  of  proceedings. 

Mansel  shewed  cause,  and  urged  that  the  custody  be- 
ing changed  by  the  charging  in  execution,  the  defendant 
could  not  now  be  discharged,  or  at  all  events  only  as 
to  the  mesne  process.     He  referred  to  Rose  v.  Christ" 
field  (a),  and  Line  v.  Lowe  (6). 

Udall,  contra. — ^The  supersedeas  on  the  mesne  process 
has  relation  back  to  the  time  when  the  defendant  was 
supersedeable,  so  as  to  avoid  the  charging  in  execution. 
In  Pierson  v.  Goodwin  (c),  where  a  defendant  was  super- 
sedeable  for  want  of  judgment  being  entered  up  in  due 
time,  but  was  not  actually  discharged,  it  was  held  that  he 
could  not  be  detained  in  an  action  on  the  judgment;  for 
that  his  actual  discharge  related  back  to  the  time  when 
he  had  a  right  to  be  discharged. 

Lord  Abinoer,  C.  B. — In  that  case  the  party  had  not 
been  charged  in  execution.  I  think  we  cannot  entertain 
the  application  to  discharge  the  defendant  altogether;  he 
was  regularly  charged  in  execution,  because  the  rule  was 
no  stay  of  proceedings. 

UctaU,  however,  stating  that  he  could  refer  the  Court 
to  authorities  to  shew  that  the  charging  in  execution,  un- 
der the  circumstances,  was  irregular,  the  case  stood  over 
for  that  purpose,  until  Parke,  B.,  should  be  in  Court;  and 
on  a  subsequent  day, 

(a)  1  T.  R.  591.  (b)  7  East,  330. 

(c)  1  Bos.  &  P.  361. 

VOL.  II.  E  E  M.  W. 
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Sxch.  of  PUoi,       Mantel  appearing  to  shew  cause  against  the  rule,  but 

no  counsel  being  present  on   the  other  sicle^  the  rule 


ROBINSOIf 

V. 

CUEMWELL. 


was 


Discharged  with  costs* 


An  outlaw 
cannot  appear 
in  court  for  any 
other  purpose 
than  to  rcTcne 
his  outlawry. 
Therefore,  he 
cannot  sue  out 
a  habeas  corpus 
ad  satisfacien- 
dum, in  order 
to  charge  a 
plaintiff  in  exe- 
cution, against 
whom  he  has 
obtained  Judg- 
ment as  in  case 
of  nonsuit; 
although  his 
outlawry  was 
at  the  suit  of 
a  different 
plaintiff 

The  Court 
refused,  how- 
eyer,  after  the 
lapse  of  three 
terms,  to  set 
aside  the  judg- 
ment on  the 
same  ground. 


AlDRIDOE  V.  BULLER. 

JlRICE  moved  for  a  rule  to  set  aside  the  judgment  as  in 
ease  of  a  nonsuit  signed  in  this  cause,  on  the  ground 
that  the  defendant  was  an  outlaw.  The  outlawry  (which 
was  at  the  suit  of  a  different  plaintiff)  took  place  in  May, 
1836;  the  judgment  was  signed  in  the  ensuing  Trinity 
Term*  In  March  last,  the  defendant  sued  out  a  habeas 
corpus,  to  charge  the  plaintiff*  in  execution  for  the  costs. 
Price  contended  that  the  defendant  had  no  right  to  come 
to  the  Court  for  any  purpose*  [Lord  Abinger,  C.  B. — ^Why 
did  you  not  apply  sooner  ?]  It  did  not  become  necessary 
to  do  so  until  the  defendant  took  a  further  step,  by  suing 
out  the  habeas  corpus.  [Parke,  B. — May  not  the  defend 
ant  protect  himself  from  a  wrongful  action,  though  he  is 
an  outlaw  ?  If  the  cause  had  gone  on  to  trial,  and  no  cause 
of  action  had  been  shewn,  the  plaintiff*  must  have  been 
nonsuited ;  and  this  judgment  is  in  place  of  that]. 

The  Court,  however,  held  that  the  application  was 
too  late ;  and  on  that  ground  refused  the  rule. 


Price  also  (on  the  29th  April)  moved  for  and  obtained 
a  rule  nisi  to  set  aside  the  habeas  corpus ;  against  which, 
on  a  subsequent  day, 


«7.  W.  Smith  shewed  cause,  and  contended  that  this 
application,  as  well  as  the  former,  was  too  late.  The 
plaintiff*  might  have  come  to  the  Court  at  any  time  be- 
tween May  1836  and  the  present  Term,  toset  aside  the 
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jadgment  on  this  same  objection ;  or  on  any  earlier  day  in  JS'ck.  ofPUaa, 
April,  to  set  aside  the  habeas  corpus. — The  Court,  how- 
ever, overruling  this  objection,  he  urged  in  the  next  place, 
that  the  rule  which  prohibited  an  outlaw  from  taking  any 
step  in  a  cause  applied  only  to  plaintiffs  and  not  to  defend- 
ants. [Parke,  B. — The  defendant  is  here  acting  as  a 
quasi  plaintiff*.  Lord  Abinger,  C.  B. — Suppose,  instead 
of  suing  out  the  habeas  corpus,  he  had  sued  on  the  judg- 
ment.] In  that  case  the  plaintiff  must  have  pleaded  the 
outlawry  in  abatement;  Vin.  Abr.  Ullawrie,  C. ;  Clark 
▼.  Scroggs  (a) ;  and  would  have  had  four  days  only  for 
that  purpose.  At  all  events  he  has  his  remedy  by  audita 
querela,  and  ought  to  be  put  to  that ;  Symonsv.  Blake  (6). 
The  Court  will  not  be  disposed  to  exercise  its  equitable 
interference  in  favour  of  an  objection  which  has  always 
been  deemed  odious  to  the  law.  [Parke,  B. — The  form 
of  an  audita  querela  is  '' audita  querela  defendentis;" — 
it  is  not  a  remedy  which  a  plaintiff*  can  resort  to.]  If  this 
rule  be  made  absolute,  the  defendant's  attorney  will  lose 
his  lien  on  the  costs  of  the  action. 

Price,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — The  principle  is  clearly  laid 
down  in  the  authorities,  that  an  outlaw  cannot  appear  in 
Court  for  any  purpose  but  to  reverse  his  outlawry:  that  is 
a  rule  so  long  settled,  that  we  ought  not  now  for  the  first 
time  to  create  exceptions  to  it.  Here  the  habeas  corpus  is 
nothing  more  than  a  mode  by  which  the  defendant  seeks 
to  pursue  a  remedy  on  his  judgment;  he  is  making  use  of 
the  process  of  the  Court  for  his  own  benefit.  The  rule 
must  be  absolute. 

(a)  1  Lutw.  315.  (.6)  2  C.  M.  &  R.  416. 

E  e2 
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Exeh.  qf  PUoi,       Parke,  B. — The  onlv  doubt  I  had  was,  whether  the 
^  *  ^     application  was  in  time ;  but  as  it  was  made  before  the  de- 
Aldridob      fendant  had  taken  any  step  on  the  habeas,  I  think  it  is 
Bdllbr.       sufficient. 


BoLLAND,  B.,  concurred. 

Alderson,  B. — It  has  been  held  over  and  over  again 
that  an  outlaw  cannot  come  into  a  court  of  justice  for  his 
own  benefit.    For  what  else  does  the  defendant  come  here  ? 

Rule  absolute. 


Edwards  v.  Jones. 

Qo«rc,  whether  J.  HOMAS  hsid  obtained  a  rule  to  shew  cause  why  the 
who  has  been      Master  should  not  tax  the  defendant  his  costs  under  the 

arretted  and 
Impriaoned  on 
mesne  process, 
and  is  discharged 
in  consequence 
of  a  defect  in 
the  aiBdavit 
to  hold  to  bail, 
can  be  said  to 
be  "  arrested 
and  held  to 
special  bail," 
within  the 
meaning  of  the 


4*3  Geo.  3,  c.  46,  s.  3.  The  declaration  was  by  the  plain- 
tiff as  indorsee,  against  the  defendant  asdrawer,  of  a  pro- 
missory note  for  100/.,  and  the  defendant  was  arrested  for 
that  amount.  He  pleaded,  that  before  the  making  of 
the  note  one  Evan  Jones  sold  to  him  the  defendant  an 
undivided  moiety  of  a  sloop  called  the  Mary  Ann  of 
Aberayron,  for  the  sum  of  100/.,  and  in  consideration  that 
the  said  Evan  Jones,  by  writing  under  his  hand,  then  agreed 

43  Geo.  3,  c  46,  with  the  defendant  that  the  said  sum  of  100/.  should  be 
In  an  action    payable  when  and  as  the  said  sloop  might  earn  the  same 

against  the**a^*   ^y  Carrying  goods  for  the  said  Evan  Jones,  and  not  before; 

ceptor  of  a  pro-  ^^d  that  the  said  E.  Jones  would  constantly  employ  the 

missory  note  for       ^  ^  ^  r     j 

iooi.,hepleaded  said  sloop  in  Carrying  goods  for  him  at  reasonable  freight, 
menti^tw^'    Until  the  said  sum  of  100/.  ^as  liquidated  and  discharged 

him  and  the 
drawer,  the  note 

was  not  to  be  enforced  except  on  certain^terms,  which  the  drawer  had  not  complied  with;  and  that 
the  plaintiff  had  received  the  note  without  consideration.  The  plaintiff  entered  a  nolle  prosequi 
as  to  ail  the  amount  except  491.,  for  which  he  had  given  value  to  the  drawer,  and  had  a  verdict 
for  that  sum.  It  did  not  appear  that  the  plaintiff  was  cognizant  of  the  agreement  between  the 
defendant  and  the  drawer: — Hetd,  that  the  defendant,  who  had  been  arrested  for  the  whole  amount 
of  the  note,  was  not  entitled  to  costs  under  the  43  Geo.  3,  c.  46,  s.  3. 
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by  the  amount  of  freight  to  be  clue  to  the  defendant  for  ^'^M./^^' 
8uch  carriage ;  and  that  in  the  event  of  the  defendant  re- 
fusing or  neglecting  to  carry  the  goods  of  the  said  £• 
Jones  in  the  said  sloop  at  reasonable  freight,  in  liquidation 
and  discharge  of  the  said  sum  of  100/.,  and  not  otherwise, 
the  said  promissory  note  should  be  enforced ;  and  on  the 
considerations  aforesaid,  and  upon  no  other  consideration 
whatever,  the  defendant  made  the  said  promissory  note. 
The  plea  then  averred  that  the  defendant  was  always  ready 
and  willing  to  carry  the  goods  of  Evan  Jones  pursuant  to  the 
agreement,  but  that  he  refused  to  employ  the  sloop  for  that 
purpose,  and  so  the  consideration  upon  which  the  note 
was  made  and  delivered  by  the  defendant  to  Evan  Jones 
had  wholly  failed ;  and  that  Evan  Jones  indorsed  the  note 
to  the  plaintiff  without  value  or  consideration.  The  plain- 
tiff replied,  as  to  49/.  28.  ld.t  parcel  of  the  sum  of  100/.  in 
the  declaration  mentioned,  (the  amount  for  which  he  had 
actually  given  value  on  the  transfer  of  the  note  to  him), 
that  Evan  Jones  indorsed  the  note  to  him,  and  that  he 
took  and  held  it  for  a  good  and  suflScient  consideration, 
and  for  value  as  to  that  amount :  and  entered  a  nolle  pro- 
sequi as  to  the  residue  of  the  100/.:  and  on  the  trial  he  had 
a  verdict  accordingly  for  49/.  2s,  Id.  The  defendant, 
after  his  arrest,  remained  in  prison  for  a  short  time,  until, 
on  the  discovery  of  a  formal  defect  in  the  affidavit  to  hold 
to  bail,  he  was  discharged  out  of  custody  under  a  judge's 
order,  on  entering  a  common  appearance. — The  affidavit  in 
support  of  the  rule  set  out  an  agreement  between  the  de- 
fendant and  Evan  Jones,  to  the  effi^ct  stated  in  the  plea. 

E.  V.  Williams  shewed  cause. — First,  the  defendant  in 
this  case  has  not  been  ''  arrested  and  held  to  special  bail" 
within  the  terms  of  the  statute,  and  therefore  is  not  entitled 
to  the  relief  given  by  it.  In  Bales  v.  Pilling  (a),  this 
Court  expressly  decided  that  to  entitle  a  defendant  to  costs 

(a)  2  C.  &  M.  374. 
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ExA  rf  Pleas,  under  this  statute,  it  is  essential  that  there  should  be  both 
1837. 

an  arrest  and  a  holding  to  bail.    In  that  case  the  defendant 

put  in  special  bail^  but  had  not  been  actually  arrestedi  the 
writ  not  having  been  executed  in  consequence  of  the  de- 
fendant's attorney  undertaking  that  a  bail-bond  should  be 
given;  that  case  is^  therefore,  the  converse  of  the  present; 
and  Bayley^  B.,  says — ''  The  words  are  not  '  where  the 
defendant  shall  be  arrested'  alone,  or  '  held  to  special  bail* 
alone,  nor  are  the  words  *  arrested'  and  '  held  to  special 
bail'  synonymous,  so  as  to  make  one  of  them  useless  and 
nugatory ;  but  they  mean  different  things,  and  are  distinct 
proceedings,  in  which  different  parties  act."  And  VaughaUf 
J.i  after  referring,  by  way  of  contrast,  to  the  introductory 
part  of  the  first  section,  in  which  the  words  are  ''  that  no 
person  shall  be  arrested  or  held  to  special  bail,"  &c.  says 
expressly,  *'  It  has  been  asked,  if  the  putting  in  bail  will 
not  do  without  an  arrest — will  an  arrest  without  putting  in 
bail?  To  which  I  answer — No  ;  both  must  concur."  In 
Amor  V.  Blqfield  (a),  the  defendant  was  not  arrested,  but 
in  consequence  of  a  defect  in  the  affidavit  to  hold  to  bail, 
was  allowed  to  file  common  bail ;  and  there  also  ic  was 
held  that  he  was  not  within  the  terms  of  the  statute. 
In  Wilson  v.  Broughton  (i),  Parke,  B.,  undoubtedly  ex- 
pressed some  doubt  on  the  point,  but  it  was  not  neces- 
sary to  decide  it  [Lord  Abinger,  C.  B. — Where  a  party 
voluntarily  gives  special  bail,  he  can  in  no  sense  be 
said  to  be  arrested  ;  but  when  he  is  arrested  he  is  taken 
into  custody  only  until  he  gives  special  bail ;  so  that  in  one 
sense  he  is  held  to  special  bail.  If  the  terms  can  be  con- 
sidered synonymous,  there  is  no  necessity  to  read  it  or 
instead  of  and].  If  the  proposition  laid  down  in  Bates  v. 
Pilling,  that  both  the  things  must  concur,  be  true  of  one 
branch  of  the  alternative,  it  must  be  true  also  of  the  other; 
it  is  impossible,  therefore,  to  hold  this  defendant  entitled 
to  the  benefit  cf  the  statute  without  overruling  that  case. 

(fl)  9  Bing.  91  {  2  M.  &  Scott,  166.  (h)  2  Dowl.  P.  C.  631. 
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[Lord  Abinfrer.  C.  B.— It  would  have  been  sufficient  for  &«*.  rf  Phot, 

1837. 
the  decision  in  that  case  to  say  that  an  arrest  was  essential. 

Parke^  B. — Does  not  the  being  actually  arrested^  and  so 
brought  under  an  obligation  of  putting  in  special  bail| 
satisfy  all  that  the  statute  intended  ?  If  the  defendant 
accepts  his  release  from  arrest  on  the  terms  of  putting  in 
special  bail^  he  himself  waives  the  benefit  of  the  statute. 
AUerson,  B. — If  the  holding  to  special  bail  were  the  neces- 
sary consequence  of  the  arrest,  it  might  be  said  that  the  one 
involved  the  other ;  but  it  is  clear  that  is  not  so]*  There 
appears  to  be  a  mode  by  which  a  sensible  construction 
may  be  given  to  the  statute  as  it  stands,  viz.  by  holding 
that  the  term  **  holding  to  special  bail/' means  holding  the 
defendant  in  custody  until  he  is  discharged  from  the 
action  by  due  course  of  law,  or  until  he  gives  special 
bail.  That  construction  avoids  all  difficulty,  and  leaves 
the  case  of  Baies  v.  Pilling  untouched.  It  is  clear  that 
the  holding  to  special  bail  is  cumulative  to  the  arrest,  and 
presupposes  an  arrest  already  made.  Special  bail  is  put 
in  contradistinction  to  common  bail ;  here  the  defendant 
gets  out  of  custody  on  filing  common  bail. 

Secondly,  the  plaintifiP  had  reasonable  and  probable 
cause  to  arrest  for  the  whole  amount  of  the  note*  It  does 
not  appear  that  he  knew  it  was  an  accommodation  note 
between  the  original  parties ;  and  if  not,  he  would  have 
a  right,  as  indorsee,  to  sue  for  the  full  amount,  though  he 
gave  value  for  a  part  only.  [Parke,  B. — It  is  very  doubtful 
whether  the  defence  pleaded  was  any  defence  at  all]. 

Thomas,  contra. — The  preamble  of  the  statute,  which 
states  it  to  be  '*  for  the  more  efiPectual  prevention  of  frivol- 
ous and  vexatious  arrests,  and  for  the  relief  of  persons 
imprisoned  on  mesne  process,*'  shews  that  it  was  the  in- 
tention of  the  legislature  to  extend  its  benefit  to  all  cases 
where  the  party  is  actually  arrested  and  lies  in  prison, 
there  being  no  probable   cause  for  the  arrest  to  the 
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Bxek.  of  Pieoi,  amount  for  which  the  writ  issued.     Suppose  the  defend- 
1837. 

^nt,  being  unable  to  procure  bail  in  consequence  of  the 

excessive  amounti  lay  in  prison  till  the  time  of  the  trial, 
would  he  not  be  entitled  to  the  benefit  of  the  Act  ? 
Whereveri  therefore,  there  is  an  actual  arrest,  and  such  a 
detention  as  puts  the  party  under  the  obligation  of  finding 
bail  for  the  debt,  the  statute  ought  to  apply. 

He  urged  also  that  enough  appeared  to  shew  that  the 
plaintiff  was  cognizant  of  the  nature  of  the  original  trans- 
action, and  that  the  arrest  was  malicious. 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged. 
There  is  no  evidence  that  the  plaintifi^  knew  that  this  was 
an  accommodation  note  ;  if  he  had,  and  then,  without  hav- 
ing given  consideration,  had  arrested  the  defendant  for  the 
whole  amount,  the  question  on  the  statute  would  have 
arisen,  and  we  must  have  put  a  construction  upon  it.  But 
if,  under  the  circumstances  of  this  case,  the  plaintiff  had 
not  a  reasonable  and  probable  cause  for  suing  for  the  whole 
amount  of  the  note,  in  what  a  situation  would  every  banker 
in  London  be  who  had  a  lien  for  advances  on  bills  of  ex- 
change of  his  customers  in  his  hands  ?  They  would  be 
very  unwise  indeed  to  bring  actions  for  less  than  the 
whole  amount,  if  there  was  any  malice,  as  is  suggested, 
our  refusing  this  rule  will  not  prevent  the  defendant  from 
bringing  an  action  for  a  malicious  arre&t. 

Parke,  B. — We  are  not  called  upon  to  give  our  opinion 
on  the  point  of  law,  inasmuch  as  upon  the  facts  there 
appears  no  want  of  reasonable  and  probable  cause.  The 
plaintiff  was  a  holder  of  the  bill  for  value,  though  not  to 
its  full  amount.  Prim&  facie,  100/.  was  due  upon  it  from 
the  acceptor,  and  the  plaintiff  might  sue  him  for  the  whole 
amount,  because  the  title  of  an  indorsee  is  the  title  of  all 
the  prior  parties  to  the  note.  And  if  we  take  the  agree* 
ment  to  have  been  as  stated  in  the  plea,  it  is  at  least  ex- 
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tremely  doubtful  whether  it  was  a  legal  dne,  being  an  agree-   Ezeh.  of  Pleat, 
ment  to  substitute  a  different  mode  of  payment  from  that  *'   > 

provided  by  the  note  itself.     Probably  the  plaintifT  has      Edwards 
used  more  caution  than  was  necessary  in  contenting  himself        jones. 
with  49Lf  and  he  may  possibly  even  have  exposed  himself 
to  the  risk  of  proceedings  on  the  part  of  the  drawer. 

BoLLAND  and  AldersoNi  Bs.,  concurred. 

Rule  discharged. 


Yeoman s  v.  Legh. 

CyASE  against  the  defendant  for  negligent  driving  by   in  an  action 
his  servant.     Plea— Not  guilty.     At  the  trial  before  Bol-  ZXtT^in' 
land,  B.,  at  the  London  Sittinffs  after  last  Michaelmas  ^"7*"?  ^?  ***• 

m  .  defendant'! 

Term,  the  plaintiff  having  proved  his  case,  the  servant  serrant:— A^u; 
who  drove  the  carriage  at  the  time  the  injury  was  done,  3  &4WH1.4, 
was  tendered  as  a  witness  on  the  part  of  the  defendant.  c-^2,theier- 

*  vant  it  a  com- 

The  learned  Judge,  however,  was  of  opinion  that  he  ought  petent  witnew 
to  be  released  before  he  could  be  examined,  and  rejected  dant  witiiout 
the  evidence.     The  plaintiff  having  recovered  a  verdict,  Jitme*being"n. 
Hindmarchy  in  Hilary  Term  last,  obtained  a  rule  to  shew  ^o"*f  °°  ^^ 

^  ^  '  ^  record. 

caus^  why  this  verdict  should  not  be  set  aside,  and  a  new 
trial  granted,  on  the  ground  that  the  witness  was  compe- 
tent, and  ought  to  have  been  received.     Against  this  rule 

Petersdorff  now  shewed  cause. — The  object  of  the  le- 
gislature in  passing  the  3  &  4  Will.  4,  c.  12,  s.  S6,  was  to 
obviate  an  existing  imperfection  in  the  law — to  render 
witnesses  competent  whose  testimony  was  previously 
wholly  inadmissible.  The  preamble  clearly  indicates,  that 
the  enactment  was  made  to  render  the  rejection  of  wit- 
nesses on  the  ground  of  interest  less  frequent.  Now, 
before  this  statute,  a  party  in  the  situation  of  the  rejected 
witness  might  have  been  examined  on  obtaining  a  release. 


480  CASES  IN  THB  EXCHEQUER, 

Etek.  9f  Pimt^  To  extend  the  act  to  such  a  person  would  be  applying  its 

proTisions  to  a  case  not  within  the  mischiefs  then  existing 
or  requiring  removal.  Every  useful  end  would  be  oh* 
tained  by  applying  it  to  persons  claiming  under  some 
right  of  common,  or  customary  or  other  local  claim, 
where  a  release  would  not  operate  in  producing  com- 
petency. It  has  been  decided  in  several  recent  cases 
that  a  release  is  still  necessary.  In  Miichell  v.  Hmni  {a\ 
which  was  an  action  on  the  case  for  injury  to  the  plaintiff's 
wail,  by  improperly  digging  a  cellar  near  it,  it  was  held 
that  the  workman  who  dug  it  was  not  made  a  competent 
witness  for  the  defendant  by  this  statute,  and  that  he  must 
be  released  by  the  defendant  before  he  could  be  examined. 
Harrington  v.  Coswett{b),  Harding  v.  Coblejf{c),  Hodson 
▼.  Marshall  (</),  and  Burgess  v.  CuthiU  {e)^  are  decisions 
to  the  same  effect.  It  must  be  admitted,  that  in  Faiih  v. 
M*Iniyre  {J  ),  the  decision  was  contrary  to  that  in  Burgess 
▼.  Cut/iUl^  and  Parke^  B.,  there  held,  that  in  an  action  on  a 
bill  of  exchange  by  the  indorsee  against  the  acceptor,  the 
drawer  was  a  competent  witness  for  the  defendant  under 
this  statute,  his  name  having  been  indorsed  on  the  postea. 
In  the  case  of  the  Bailiffs  of  Godmanchesler  v.  Phil- 
lips  (g)y  it  was  held  that  the  incompetency  of  a  witness  inte- 
rested in  the  event  of  the  suit  could  not  be  removed  by  the 
indorsement  of  his  name  on  the  record  under  the  statute. 
[Parke,  B. — The  Court  there  were  of  opinion  that  the  in- 
competency of  a  witness  interested  as  a  member  of  a  cor- 
poration was  not  removed  by  a  release  of  such  interest  by 
him  to  the  corporation,  because  he  was  in  effect  released 
by  himself.  How  would  the  result  of  the  verdict  in  this 
case  affect  the  witness?  it  would  merely  ascertain  the 
amount  of  the  damages,  not  establish  his  liability.]    The 

(a)  6  Car.  &  P.  351.  (e)  6  Car.  &  P.  282;  1  Mo.  & 

(b)  6  Car.  &  P.  352.  Rob.  315. 

(c)  6  Car.  &  P.  664.  (/)  7  Car.  &  P.  44. 

(d)  7  Car.  &  P.  16.  (g)  6  Ner.  &  Man.  211. 


EASTER  TERMi  7  WILL.  IT.  421 

amount  of  damages  is  not  the  legal  test.    The  proper  rule  ^*^  rf  ^'m*, 
is  legal  right  or  liabilityi  or  the  adoption  of  the  criterion  ^  *  ^ 

of  the  witness  proving  or  disproving  some  essential  fact.       Ybomaks 
To  make  damages  the  test  would  be  to  confound  legal         Lboh. 
rights  and  responsibilities  with  the  results  of  judicial  in- 
quiriesy  depending  on  many  accidents  and  contingencies. 

Hindmarchf  contra,  was  stopped  by  the  Court. 

Parke,  B. — I  have  no  doubt  in  this  case  that  the  rule 
ought  to  be  made  absolute,  as  I  think  the  witness  was 
competent  without  a  release.  The  effect  of  the  clause 
in  the  statute  is  to  make  the  witness  competent,  where  the 
only  interest  is  that  the  verdict  may  be  used  fur  or  against 
the  witness.  In  this  case  there  is  no  interest,  except  that 
the  verdict  might  be  used  against  him  in  an  action  by  his 
master,  to  shew  the  amount  of  the  damages  recovered.  I 
am  clearly  of  opinion  that  the  effect  of  the  Act  is  to  take 
away  the  objection  to  the  admissibility  of  the  witness  in 
cases  of  this  sort,  and  that  its  operation  is  not  restricted 
to  cases  in  which  it  was  before  impossible  to  make  the 
witness  competent  by  a  release.  The  point  was  similarly 
decided  by  the  Court  of  Common  Pleas  a  few  days  ago,  in 
a  case  of  Bowman  v.  Willis. 

Alderson,  B. — I  am  oftliesame  opinion.  The  26th  & 
27th  sections  taken  together,  make  the  witness  competent. 
I  have  always  understood  the  effect  of  the  Act  to  be,  to 
supersede  the  necessity  and  save  the  expense  of  a  release. 

BoLLAND,  B. — I  perfectly  agree  with  the  rest  of  the 
Court.  In  a  case  before  the  Court  of  Common  Pleas,  two 
days  ago,  they  decided  the  same  point 

Rule  absolute. 

See  Pickles  7.  Hollingt,  1  Moo.  &  Rob.  468;  and  Cretvey  f,  Bowmattf 
ib.  496,  accord. 
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Exch,  rf  Pkoi, 
1837. 


In  an  action  of 
debt,  where 
there  ii  no  plea 
of  payment, 
the  defendant 
cannot  gire 
evidence  of 
pajrment  in 
reduction  of 
damages. 


Belbin  V.  Butt  and  Others. 

JLlEBT  for  goods  soldi  and  on  an  account  stated.     Pleai 
nunquam  indebitatus. 

At  the  trial  before  the  under-sheriff  of  Hants,  the  plain- 
tiff put  in  an  admission  of  the  sale  and  delivery  of  a  flji 
carriage  in^^Octoberi  1835,  wliich  stated  also  that  the  de« 
fendant  had  paid  the  plaintiff  first  21.,  and  afterwards  30f^ 
on  account.  In  answer  to  this  case,  the  defendants  offeree 
to  give  in  evidence  a  promissory  note  dated  in  the  montT 
of  February,  1836,  given  for  the  amount  of  the  residue^ 
the  debt,  payable  twelve  months  after  date.  This  waso^ 
jected  to  as  not  being  receivable  in  evidence,  there  beici^ 
no  plea  of  payment  on  the  record.  The  under-sheriff 
however,  overruled  the  objection,  telling  the  jury  that  tbe 
only  question  was  whether  they  thought  the  note  was  given 
in  payment  for  the  carriage.  The  jury  having  founds 
verdict  for  the  defendants. 


Addison,  on  a  former  day  in  this  Term,  obtained  a  rale 
to  shew  cause  why  there  should  not  be  a  new  trial,  unlesi 
the  defendants  would  consent  to  a  verdict  being  entered 
for  the  plaintiff  with  nominal  damages. 

Robinson  shewed  cause,  and  contended  that  the  note 
was  receivable  in  evidence  upon  these  pleadings  in  r^ 
duction  of  damages,  though  not  as  payment. 

Parke,  B. — How  can  you  give  a  note  in  evidence  in 
reduction  of  damages  in  an  action  of  debt  ?  It  was  held 
in  Shirley  v.  Jacobs  (a),  that  when  in  an  action  of  a^ 
sumpsit  on  a  bill  of  exchange,  the  defendant  pleaded  only 
that  he  did  not  accept  the  bill,  payments  might  be  given  in 


(o)  2  Bing.  N.  C.  88;  2  Scott,  16?. 
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evidence  in  reduction  of  damages ;  but  how  can  you  do  Exeh,  rf  PUm, 
that  in  an  action  of  debt,  where  there  is  no  inquiry  of  ^ 

damages?     There  must  be  a  new  trials  the  defendants        Belbin 

Vm 

having  leave  to  amend,  unless  they  will  consent  to  a  no-         butt. 
minal  verdict  being  entered  for  the  plaintiff. 

Rule  absolute  accordingly. 


Doe  d.  Morgan  v.  Roe. 

v9N  a  former  day  in  this  Term.  Erie  had  obtained  a  rule  It  is  not  neces- 
to  set  aside  a  judgment  against  the  casual  ejector  for  irre-  ^onrt  to  enter 
gularity,  no  appearance  having  been  entered.  "  ^he^Muim? 

ejector  pre- 
r^i*      ■■■,■  Yioiuly  to  sign* 

Sir  W.  W.  Follett  now  shewed   cause. — ^There  is  no  ing  judgment 
necessity  for  entering  an  appearance,  and  no  authority  that  ejectmentl  ud 
it  is  required  by  the  practice  of  this  Court.     In  Tidd's  ^J^^  «>»^  ^^ 
Practice^  9th  ed.,  p.  1224,  in  speaking  of  signing  judg-  not  be  allowed. 
ment  by  default  against  the  casual  ejector,  it  is  said,  **  pre- 
viously to  which  common  bail  must  be  filed  for  the  casual 
ejector  in  the  King's  Bench  by  bill,**  and  two  rules  in  the 
reign  of  Charles  the  Second  are  referred  to ;  but  it  is 
added,  '*  though  it  does  not  seem  necessary  to  enter  an 
appearance  for  him  hy  original  in  that  Court  or  in  the  Court 
of  Common  Pleas."     There  is  no  such  rule  in  this  Court, 
and  without  such  a  rule  it  cannot  be  requisite.     The  sta- 
tute  12  Geo.  1,  c.  29,  does   not  apply  to  ejectments. 
[^Parke,  B. — In  other  actions  you  cannot  enter  an  appear- 
ance for  the  opposite  party  without  an  affidavit  that  he  has 
been  served  with  process.     It  would  be  difficult  to  make 
an  affidavit  that  the  casual  ejector  had  been  served]. 

Erie,  contra. — ^According  to  the  books  of  practice,  it  is 
clear,  that  though  there  may  be  a  different  practice  in  the 
different  Courts,  it  is  necessary  to  enter  an  appearance  in 
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Bseh.  of  Pleas,  the  Court  of  King's  Bench|  unless  the  proceedings  be  by 

original ;  and  the  practice  of  this  Court  is  analogous  to 
proceedings  by  bill. 

Parke,  B. — It  has  been  the  practice,  since  the  Uni- 
formity of  Process  Act,  to  consider  the  proceedings  in 
other  actions  as  analogous  to  proceedings  by  original ;  but 
the  action  of  ejectment  is  still  a  proceeding  by  bill.  The 
officers  are  not  aware  of  any  rule  upon  the  subject  in  this 
Court;  but  they  say  it  is  not  usual  here  to  enter  an  ap- 
pearance, and  judgment  has  been  signed  over  and  over 
again  without  it.  But  as  it  is  sworn  that  there  is  a  good 
defence  upon  the  merits,  the  defendant  is  entitled  to  have 
the  rule  made  absolute  on  payment  of  costs.  In  future  it 
must  be  understood  that  no  appearance  need  be  entered, 
and  that  the  costs  of  entering  it  will  not  be  allowed. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


If  A.  wrong- 
fully place 
gooda  in  B/i 
building,  B. 
may  lawfully 
go  upon  A.'s 
close  adjoining 
the  building, 
for  the  purpose 
of  removing 
and  depositing 
the  goods  there 
for  A.'s  use. 


Rba  9.  Sheward  and  Another. 

X  RESPASS  for  breaking  and  entering  a  building  and 
close  of  the  plaintiflT,  and  removing  certain  goods  from  the 
building,  and  depositing  them  upon  the  close.  Pleas, — 
first,  not  guilty :  secondly,  that  the  building  and  close  in 
the  declaration  mentioned  were  not  the  building  and 
close  of  the  plaintiff:  tiiirdly,  that  the  close  was  the 
soil  and  freehold  of  the  Dean  and  Chapter  of  Worces- 
ter: fourthly,  that  it  was  the  soil  and  freehold  of  one 
Walker :  fifthly,  that  R.  C.  was  seised  in  fee  of  the  build- 
ing, and  being  so  seised,  demised  it  to  the  defendants, 
who  thereupon  entered,  &c*;  and  because  the  said  goods 
in  the  declaration  mentioned  were  encumbering  the  said 
building,  the  defendants  removed  them  to  a  small  and  con- 
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▼enient  distance,  to  wit,  into  the  said  close  of  the  plaintiff  ^ek.  nf  pum, 

1B37* 
adjoining  thereto,  and  there  left  them  for  the  use  of  the  -> 

plaintiff,  the  said  close  of  the  plaintiff  being  a  convenient  Rba 
place  for  depositing  the  same,  &c.  The  plaintiff  took  Sbbwabd. 
issue  on  the  four  first  pleas,  and  replied  to  the  fifth,  that 
R.  C.  was  not  seised  in  fee;  on  which  also  issue  was 
joined.  At  the  trial  before  Parke,  B.,  at  the  last  Wor- 
cester assizes,  the  jury  found  a  verdict  for  the  the  plaintiff 
on  the  four  first  issues,  and  for  the  defendant  on  the  fifth. 
In  the  present  Term, 

Godson  moved  to  enter  up  judgment  for  the  plaintiff 
Ron  obstante  veredicto,  on  the  fifth  plea. — The  verdict 
on  not  guilty  has  established  that  the  defendants  were 
guilty  of  a  trespass  both  to  the  building  and  the  close. 
The  question  therefore  is,  whether  they  could  lawfully 
commit  a  trespass  to  the  plaintiff*'s  land  for  the  purpose 
of  placing  upon  it  the  plaintiflTs  own  goods,  having  re- 
moved them  out  of  a  building  in  which,  as  it  must  now  be 
admitted,  he  had  wrongfully  placed  them.  In  Houghton  v. 
Butler  (a),  where,  in  trespass  for  pulling  down  and  car- 
rying away  a  gate,  the  defendant  pleaded  a  right  of  way, 
and  that  the  gate  being  wrongfully  erected  across  the  way, 
he  took  it  down  and  deposited  it  in  a  convenient  place 
for  the  plaintiflTs  use,  to  which  the  plaintiff  replied  a  sub- 
sequent conversion  by  the  defendant  to  his  own  use ;  it 
was  held,  that  proof  that  the  defendant  put  the  gate  on  his 
own  premises,  whence  the  plaintiff  might  have  taken  it  if 
he  pleased,  would  not  sustain  the  replication.  This  case, 
however,  differs  from  that;  here  the  depositing  of  the 
goods  upon  the  close  has  been  found  to  be  a  distinct  tres* 

pass. 

Cur.  adv.  vult 

(«)  4  T.  R.  364. 
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Exeh,  rf  PUat,       On  a  subsequent  day,  Parke,  B.,  delivered  judgment. 

— This  was  a  case  which  stood  over  for  our  judgmenti  on  a 
motion  made  to  enter  up  judgment  non  obstante  vere- 
dicto. It  was  contended  by  Mr,  Godson,  that  the  law 
did  not  allow  a  person  to  enter  into  a  plaintiff's  own  close, 
even  for  the  purpose  of  depositing  there  the  plaintiff's 
own  goods,  which  he  had  wrongfully  placed  on  the  pre- 
mises of  the  defendant.  When  the  case  was  moved,  it 
occurred  to  me  that  there  was  an  authority  in  Yiner's 
Abridgment  which  would  dispose  of  it.  I  have  since 
found  it ;  it  is  in  title  Trespass,  516,  pi.  17,  (I,  a),  and  also 
in  Roll  Abr.  Trespass,  I,  pi.  17,  (p.  566),  where  it  is 
said,  that ''  if  a  man  comes  into  my  close  with  an  iron  bar 
and  sledge,  and  there  breaks  my  stones,  and  after  departs 
and  leaves  the  sledge  and  bar  in  my  close,  in  an  action  of 
trespass  for  taking  and  carrying  of  them  away,  I  may  jus- 
tify the  taking  of  them  and  putting  them  in  the  close  of  the 
plaintiff  himself  next  adjoining,  especially  giving  notice  of 
it  to  the  plaintiff,  (as  it  was  pleaded),  inasmuch  as  they 
were  brought  into  my  close  of  his  own  tort ;  and  in  such 
case  of  tort  I  am  not  bound  to  carry  them  to  the  pound, 
but  may  well  remove  the  wrong  done  to  myself  by  them, 
by  tort  of  the  plaintiff.  P.  1 1  Car.  B.  R.,  between  Cole 
and  Maundy,  adjudged  upon  a  demurrer."  So  also,  if 
a  man  finds  cattle  trespassing  on  his  land,  he  may  chase 
them  out,  and  is  not  bound  to  distrain  them  damage  fea- 
sant :  Tyrringhams  Case  {a).    There  must  therefore  be 

no  rule. 

Rule  refused. 

(a)  4  Rep.  38,  b. 
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Leach,  Esq.  v.  Thomas. 

Assumpsit. — The  declaration  stated  that  theretofore,  A  breach,  in 
to  wit,  on  the  2Sih  May,  1832,  the  defendant  being  about  Undiord  a^iut 
to  quit,  at  Michaelmas  then  next,  a  certain  farm  which  he  ^"*"'»  J>**  ^^« 

^       '  '  tenant  threat- 

then    held  of  the  plaintiff,  by  a  certain  agreement  then  ened  to  eommit 

made  between  the  plaintiff  and  the  defendant,  the  plain-  he  we're  paid 
tiff  undertook   to  see  the  defendant  paid  by  the  incom-  J^^^  in^5«f 
ing  tenant  of  the  said  farm,  for  dressing  the  fallow,  five  *?***?''  •"^  ^**' 
shillings  an  acre  for  the  first  ploughing,  and  three  shillings  thereby  com- 
an  acre  for  every  other  ploughing,  and  after  a  certain  rate,  and  did  pay 
to  wit,  two  shillings  an  acre,  for  dragging  the  same;  and  it  in^^rdericTD"' 
was  thereby  also  asreed  that  the  defendant  should  be  paid  ▼ent  bit  com- 

.  .  mitttngiuch 

for  the  grass  seeds  sown  in  the  ground  of  the  said  farm  waste,  ii  bad. 
that  year,  and  one  shilling  a  load  for  dung  when  driven  ^  danu^*^ 
on  the  land;  and  that  if  the  incoming  tenant  should  wish  J^i**^!^"!* 
to  purchase   the  clover-hay,   or  any  meadow  hay,   each  which  sereral 
person  i^hould  fix  on  a  person  to  value  the  same ;  and  if  aidgned,  one 
the  persons  so  fixed  on  should  not  agree  on  the  value,  a  uie  Coult^rtif' 
third  person  should  be  called  in,  who  should  finally  fix  the  pot  arrest  the 

.  .  Judgment,  but 

value  of  the  same ;  and  that  the  incoming  tenant  should  will  award  a 
purchase  the  corn  at  a  fair  valuation.  And  the  said  agree-  ^*  "  ^^^^ 
mcnt  being  so  made  as  aforesaid,  a  treaty  was  thereupon 
afterwards,  to  wit,  on  &c.,  entered  into  between  the  plain- 
tiff and  the  defendant,  for  the  retaking  of  the  said  farm  by 
the  defendant  of  the  plaintiff  from  Michaelmas  then  next; 
and  thereupon  afterwards,  to  wit,  on  &c.,  by  a  certain  other 
agreement  then  made  between  the  plaintiff  and  the  defend- 
ant, the  plaintiff  agreed  to  set  the  said  farm  to  the  defend- 
ant from  Michaelmas  then  next,  as  a  yearly  tenant,  for  the 
sum  of  180/.,  and  1/.  lOs.  land  tax,  provided  the  defendant 
should  find  and  produce  sufficient  and  good  securities  for 
the  regular  payment  of  the  rent ;  the  said  rent  to  be  paid  on 
certain  days  in  the  said  agreement  more  particularly  men- 
tioned :  and  by  the  last-mentioned  agreement  it  was  fur- 
VOL.  II.  F  p  M.  w. 
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^'^^f^^'  ther  agreed,  that  when  the  defendant  should  quit  the  said 

farm,  he  should  not  carry  away  or  dispose  of  any  straw, 
either  threshed  or  unlhreshed,  or  thatch,  nor  any  dung 
the  produce  of  the  said  farm,  or  on  the  said  farm  at  the 
time  the  defendant  should  quit ;  and  that  the  defendant 
should  keep  the  houses  and  fences  of  the  said  farm  in  good 
repair,  and  should  commit  no  waste  on  the  said  farm,  and 
that  he,  the  defendant,  would  not  sow  any  lay  corn  the 
last  half  year  of  his  residence  on  the  said  farm,  but  would 
agree  to  the  terms  contained  in  a  certain  other  paper,  to 
wit,  in  the  said  first-mentioned  agreement.  The  declara- 
tion then  averred  mutual  promises,  and  alleged  that  the 
plaintiff,  on  the  ^th  Sept.  183^,  set  the  farm  to  the  defend- 
ant from  Michaelmas  in  the  secondly  mentioned  agree- 
ment mentioned,  as  yearly  tenant,  and  that  the  defendant 
entered  into  and  became  possessed  of  the  farm  as  the  te- 
nant thereof,  on  the  terms  in  that  agreement  mentioned 
and  referred  to,  and  continued  so  possessed  until  the  S9th 
September,  1834,  when  his  tenancy  therein  determined : 
and  after  averring  the  plaintifTs  readiness  to  perform  the 
stipulations  of  the  first  agreement,  and  that  the  incoming 
tenant  wished  to  purchase  of  the  defendant  all  the  clover- 
hay,  and  meadow-hay,  and  corn  of  the  farm,  and  that  the 
plaintiff  was  ready  and  willing  to  fix  on  a  person  to  value 
it,  and  requested  the  defendant  to  fix  on  a  person  for  that 
purpose,  and  to  sell  the  same  to  the  incoming  tenant  on 
the  terms  mentioned  in  the  agreement, — assigned  the  fol- 
lowing breaches : — first,  that  the  defendant,  when  he  was 
quitting  the  farm  as  aforesaid,  to  wit,  on  &c.,  carried 
away,  and  also  disposed  of  and  suffered  to  be  carried 
away,  certain  quantities  of  dung  the  produce  of  the  said 
farm,  and  of  dung  which  was  on  the  farm  when  he  was  so 
quitting,  and  of  threshed  and  unthreshed  straw  the  pro- 
duce of  the  farm;  secondly,  that  he  did  not  nor  would, 
when  so  requested  as  aforesaid,  sell  to  the  incoming  tenant 
the  said  clover-hay,  and  meadow-hay,  and  corn,  at  such 
valuation  as  aforesaid,  and  did  not  nor  would  fix  on  a 
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Taluer  on  his  part  to  value  the  same ;  thirdly,  that  the  Exek,  of  PUas, 
defendant  threatened  to  carry  away  from  the  farm^  or  to 
dispose  of,  other  dung  the  produce  of  the  farm,  if  the 
incoming  tenant  would  not  pay  him  divers  large  sums  of 
money,  amounting  to  100/.,  for  the  same;  and  that  he 
would  have  so  carried  away  and  disposed  of  the  said  last- 
mentioned  dung,  if  the  said  incoming  tenant  had  not  paid 
him  such  monies,  and  he  thereby  then  compelled  the  said 
incoming  tenant  either  to  pay  him,  the  defendant,  such 
monies  as  aforesaid,  or  to  suffer  the  dung  to  be  so  carried 
away  and  disposed  of  by  the  defendant  as  aforesaid; 
whereupon  the  said  incoming  tenant,  being  so  compelled  as 
aforesaid,  paid  to  the  defendant  the  said  monies  for  the 
said  dung,  in  order  to  prevent  the  same  from  being  so 
carried  away  and  disposed  of.  The  fourth  breach  was  simi- 
lar to  the  third,  except  that  it  stated  the  amount  demand- 
ed in  payment  from  the  incoming  tenant  for  the  dung  to 
be  divers  monies,  exceeding  one  shilling  a  load  by  a  large 
amount,  to  wit,  100/. :  the  fifth  breach  charged  the  de- 
fendant with  the  commission  of  divers  acts  of  waste,  by 
removing  doors,  chimney-pieces,  &c.,  affixed  to  a  dwelling- 
house,  part  of  the  demised  premises,  and  by  permitting 
the  houses  and  fences  of  the  farm  to  be  in  bad  repair : 
the  sixth  breach  stated  that  the  defendant,  when  he  was 
quitting  the  farm,  threatened  to  commit  further  waste,  if 
the  incoming  tenant  would  not  pay  certain  money,  to  wit, 
20/.,  to  him,  the  defendant,  and  that  the  incoming  tenant 
was  thereby  compelled  to  pay  the  same,  &c.,  (in  similar 
terms  to  those  of  the  third  breach) :  the  seventh  breach  was 
for  sowing  and  cropping  fifty  acres  of  the  farm  with  lay  corn, 
to  wit,  with  oats,  on  the  la<^t  half  year  of  the  tenancy,  con- 
trary to  the  agreement.  The  defendant  pleaded — first,  to 
the  first  and  second  breaches  so  far  as  they  related  to  the 
corn  and  straw,  a  written  license  from  the  plaintiff"  to  him 
the  defendant  to  sell  it  by  auction,  and  that  he  did  ac- 
cordingly sell  it,  and  suffer  the  purchasers  to  carry  it  away. 

F  f2 
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*1M7^^"''  Secondly,  to  the  residue  of  the  first  breach,  leave  and  li- 
«— ^'— ^  cense  generally.  Thirdly,  to  the  residue  of  the  second 
Leach  breach,  that  the  defendant  was  ready  and  willing  to  sell  the 
Thomas,  clover-hay  and  meadow-hay  therein  mentioned  to  the  in- 
coming tenant,  at  a  fair  valuation,  according  to  the  agree- 
ment, but  that  the  incoming  tenant  did  not  communicate  to 
the  defendant  any  wish  to  purchase  it,  nor  would  he  or  the 
plaintiff  fix  on  a  person  to  value  it.  Fourthly,  to  the  third 
breach,  that  the  defendant  did  not  threaten  to  carry  away  or 
dispose  of  (he  dung  therein  mentioned,  &c.,  in  manner  and 
form  as  in  that  breach  alleged ;  concluding  to  the  country. 
Fifthly,  a  similar  plea  to  the  fourth  breach.  Sixthly,  as  to  so 
much  of  the  fifth  breach  as  related  to  one  chimney-piece 
and  one  gate,  that  the  defendant  removed  them  as  being 
ornamental  tenant's  fixtures  put  up  and  erected  by  him. 
Seventhly,  to  the  remainder  of  that  breach,  a  denial  of 
the  commission  of  the  waste  therein  mentioned.  Eighthly, 
to  the  sixth  breach,  a  similar  plea  to  those  pleaded  to  the 
third  and  fourth  breaches :  and  lastly,  to  the  seventh 
breach,  that  he  did  not  sow  or  crop,  &c.,  as  therein  al- 
leged. 

Replication  and  new  assignment  to  the  first  plea,  as  to 
the  straw  in  the  first  breach  mentioned;  that  the  plaintiff 
brought  his  action,  and  assigned  that  breach  in  respect  of 
other  and  different  straw  from  that  which  (he  defendant  was 
so  licensed  and  permitted  to  sell  and  dispose  of  as  in  the 
plea  mentioned,  &c. :  to  which  there  was  a  plea  of  not 
guilty.  The  plaintiff  also  denied  the  leave  and  license  set 
up  in  the  second  plea;  traversed  the  allegation  in  the 
sixth  plea,  that  the  chimney-piece  and  gate  therein  were 
ornamental  tenant*s  fixtures  erected  and  put  up  by  the 
defendant;  joined  issue  on  the  fourth,  fifth,  seventh, 
eighth,  and  last  pleas ;  and  entered  a  nolle  prosequi  as 
to  the  second  breach,  to  which  the  third  plea  was  pleaded. 
At  the  trial  before  Patteson,  J.,  at  the  Pembrokeshire 
Summer  Assizes,  1835,  the  plaintiff  had  a  general  verdict 
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on  all  the  issues — damages,  20/.     In  the  following  Michael-  ^ck.  of  Pleas, 
mas  Term,  '^'- 

Evans  obtained  a  rule  nisi  to  arrest  the  judgment,  on 
the  ground  that  the  third,  fourth,  and  sixth  breaches 
were  bad.  The  case  stood  over  for  some  time,  in  order 
that  an  application  might  be  made  to  the  learned  Judge  to 
amend  the  record ;  but  his  Lordship  having  declined  to 
do  so, 

E.  V.  Williams  and  Leach  now  shewed  cause. — The 
defendant  is  not  entitled  to  arrest  the  judgment ;  even  if 
any  of  the  breaches  be  bad,  he  can  be  entitled  only  to  a 
venire  de  novo.  But  the  three  breaches  objected  to  are 
suflScient  legal  breaches.  The  defendant  was  bound  by  the 
agreement,  absolutely  and  unconditionally,  to  leave  on  the 
premises  all  the  dung,  the  produce  of  the  farm:  is  it  not  a 
legal  breach  of  such  agreement,  that  he  refused  to  leave 
it  without  receiving  payment  for  it  ?  So  also,  for  dung 
driven  on  the  land  he  is  to  be  paid  no  more  than  1^.  a  load  ; 
is  it  not  a  legal  breach  that  he  insists  on  receiving  a  larger 
sum  ?  The  argument  on  the  other  side  is,  that  the  plain- 
tiff has  sustained  no  damage  by  reason  of  these  breaches, 
the  whole  having  been  done  between  the  defendant  and 
the  incoming  tenant.  But  Anderson  v.  Martindale  {a)  is 
an  authority  to  shew  that  the  plaintiff  may  sue,  the  agree- 
ment being  one  in  which  the  landlord  and  the  incoming 
tenant  have  a  yAut  legal  interest.  [Parker  B. — You  may 
perliaps  support  those  two  breaches,  but  how  can  you 
sustain  the  sixth  breach  ?  The  defendant  does  not  actually 
commit  waste,  but  only  threatens  to  do  it;  he  does  not 
commit  it,  because  the  incoming  tenant  pays  him  the 
money].  Then,  admitting  that  breach  to  be  bad,  the 
judgment  ought  not  to  be  arrested,  but  a  venire  de  novo 
awarded.     In  Tidd's  Practice,  p.  92S,  (9th  ed.),  one  of 

(a)  I  East,  497. 
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\MJ*^^^*  the  cases  in  which  it  is  said  that  a  venire  cle  novo  is  grant* 
able  is,  "  when  the  jury  give  general  damages  on  a  de* 
claration  consisting  of  several  counts,  and  it  afterwards 
appears  that  one  or  more  of  them  is  defective."  EAhwes 
V.  Hopkins  (a),  and  Grant  v.  Astle  (A),  are  authorities  to 
support  this  position.  Richardson  v.  Mellish  (c),  Angle 
V.  Alexander  (d),  and  Day  v.  Robinson  (e),  are  cases  in  all 
of  which  a  venire  de  novo  was  awarded  where  general 
damages  were  given  on  several  counts,  one  of  which  was 
bad:  and  a  bad  breach  is  not  distinguishable  in  this  re- 
spect from  a  bad  count.  In  Trevor  v.  Wall  (J),  which 
will  be  referred  to  for  the  defendant,  the  Court  un- 
doubtedly refused  a  venire  de  novo,  and  arrested  ihe  judg- 
ment altogether ;  but  that  was  on  the  ground  that  the 
proceedings  originated  in  an  inferior  court,  in  which  case 
a  court  of  error  has  no  power  to  grant  a  venire  de  novo. 

EvanSf  contra. — HoU  v.  Scholefield  (g)  is  a  distinct 
authority  to  shew  that  where  some  counts  are  good  and 
others  bad,  and  general  damages  are  given,  the  Court  will 
arrest  the  judgment  and  not  award  a  venire  de  novo. 
Sicilemorev.  Thistleton  {h)  is  to  the  same  effect.  Eddowes 
V.  Hopkins  does  not  apply ;  that  was  an  application  to 
amend  the  entry  of  the  verdict  on  the  postea  by  the 
Judge's  notes.  In  the  other  cases  cited  for  the  plaintiff, 
the  venire  de  novo  was  awarded  by  the  Court  of  error. 

Parke,  B. — This  case  must  go  down  to  a  new  inquiry. 
On  this  verdict  we  know  that  the  defendant  has  been  guilty 
of  all  the  breaches  assigned,  but  we  do  not  know  what 
amount  of  damages  are  to  be  ascribed  to  each.     Our  pre- 

(fl)  Dougl.  377.  M.  884. 

(6)  lb.  722.  (/)  1  T.  R.  151. 

(c)  3  Bing.  349.  (g)  6  T.  R.  691. 

'-^  7  Bing.  1 1 9 ;  4  M.  &  P.  870.  (A)  6  M.  &  Sel.  9. 
-•'   CM.  4Nev.& 
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sent  decision  is  undoubtedly  at  variance  with  that  of  Holt  Bxck.  of  PUas, 

1837. 
V,  Scholefield ;  that  case,  therefore,  must  be  considered  as 

overruled  as  to  this  point.     If  the  Court  of  error  can 

grant  a  venire  de  novo  in  such  a  case  as  this,  a  fortiori 

the  Court  having  original  jurisdiction  in  the  cause  may  do 

80.     Unless,  therefore,  the  parties  can  agree  on  some  terms 

of  compromise,  the  rule  must  be  absolute  for  a  venire  de 

novo,  in  order  that  the  jury  may  assess  the  damages  on 

the  good  breaches. 

Alderson,  B. — It  does  not  appear  that  this  point  was 
at  all  argued  in  Holt  v.  Scholefield,  though  Grant  v.  Astle 
was  referred  to ;  tlie  whole  of  the  argument  was  addressed 
to  the  question  as  to  the  sufficiency  of  the  declaration. 

Venire  de  novo  awarded  (a). 

(a)  See,  however,  2  Saund.  171»  a;  Hancock  v.  Haywood,  3  T.  R. 
434,  per  BuUer,  J. 


Samuel  Boydell  r.  Champneys. 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  ex-  An  insolvent 
change,  with  counts  for  work  and  labour  as  an  attorney,  and  inseru'in  hit 
on  an  account  stated  ;  to  which  the  defendant  pleaded  his  *^^^g"Jf^g 
discharge  under  the  Insolvent  Debtors'  Act.  At  the  trial  be-  holder  of  a  bill 
fore  Alderson,  B.,  at  the  Middlesex  Sittings  in  Hilary  Term,  on  which  be  it 
it  appeared  that  the  bill  was  accepted  by  the  defendant  in  iuci^^Jhef  dH 
payment  for  business  done  for  him  by  the  plaintiff  as  an  «criptionofit 
attorney,  and  was  indorsed  by  the  plaintiff  to  one  Charles  statute (7  Geo. 4, 
Boydell,  in  part  payment  of  a  debt  due  to  him.     It  was  discharged  as 
dishonoured  when  due,  and  Charles  Boydell  sued  the  de-  !°■"^^*Pf'?•" 

'  ^  to  the  bill  (al- 

fendant  upon   it   to  judgment.     The  defendant   shortly  though  they  are 

not  named  in 

afterwards  took  the  benefit  of  the  Insolvent  Debtors*  Act,  the  schedule), 
having  inserted  Charles  Boydell  (but  not  the  plaintiff)  in  f^e  original 
his  schedule  as  a  creditor  for  the  amount  of  the  bill.  After  f  ***^ '®'  ^**^^.^ 

it  was  a  security. 


4^4 
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BOTDBLL 

Champnbti. 


^*^\^J*^^'  the  defendant's  discharge,  Charles  Boydell  handed  back 

the  bill  to  the  plaintiff,  and  he  brouglit  the  present  action. 
For  the  defendant,  it  was  contended  that  his  discharge  un- 
der the  Insolvent  Act  operated  as  a  bar  to  any  action  on 
the  billy  as  well  by  the  plaintiff  as  by  Charles  Boydell. 
The  learned  Judge  reserved  the  point  for  the  opinion  of 
the  Court,  and  the  plaintiff  had  a  verdict.  Chandless 
having  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to  leave 
reserved, 


Erie  and  Jardine  now  shewed  cause. — There  is  no  ques- 
tion, that  by  reason  of  the  defendant's  discharge  under 
the  Insolvent  Act,  7  Geo.  4,  c.  57,  Cliarles  Boydell,  who 
was  expressly  named  in  his  schedule  as  a  creditor,  was 
barred  from  suing  on  the  bill.  But  upon  the  dishonour 
of  the  bill,  the  part  payment,  as  between  the  plaintiff  and 
Charles  Boydell,  ceased  to  exist ;  the  latter,  therefore,  had 
then  a  right  to  call  upon  the  plaintiff  to  pay  him  over  again 
the  amount  of  the  bill,  and  thereupon  the  plaintiff  was 
remitted  to  his  right  to  sue  the  defendant  on  the  original 
consideration  between  them,  viz.,  the  work  and  labour. 
There  is  no  provision  in  the  Insolvent  Act  which  can  have 
the  effect  of  rendering  the  discharge  of  a  debtor  a  bar  to 
any  other  party  on  a  bill  than  those  mentioned  in  the 
schedule,  much  less  to  extinguish  the  original  debt,  to  se- 
cure which  it  was  given.  [Parker  B. — The  effect  of  the 
transfer  of  a  bill  of  exchange  is  to  transfer  the  debt^  and 
to  render  the  indorsee  for  the  time  the  creditor ;  if,  then, 
the  debt  be  discharged,  it  cannot  be  revived  again.  Sup- 
pose a  release  be  given  by  the  holder  to  the  acceptor,  and 
the  holder  afterwards  calls  on  the  drawer  to  pay  the  bill, 
and  he  does  so — the  acceptor  is  nevertheless  discharged]. 
At  all  events,  the  statute  is  a  bar  to  an  action  on  the  biU 
only  at  the  suit  of  the  parties  named  in  the  defendant's 
schedule.  Section  46  empowers  the  Court  to  discharge 
the  prisoner,  *'  as  to  the  several  debts  and  sums  due,  or 
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BOTDELL 

Cbamfneti. 


claimed  to  be  due,  to  the  several  persons  named  in  his  BxcK  of  PUtu, 

1837 
schedule  as  creditors/*     He  is  bound,  therefore,  to  insert 

in  his  schedule  all  parties  who  can  be  affected  by  his  dis- 
charge. The  proviso  at  the  end  of  that  section,  that  he 
shall  be  discharged  also  as  to  the  claims  of  all  persons  not 
known  to  him  at  the  time  of  the  adjudication,  who  may  be 
indorsees  or  holders  of  any  negotiable  security  set  forth  in 
the  schedule,  only  protects  him  where  he  puts  into  his  sche- 
dule the  names  of  all  the  known  parties  to  the  instrument. 
[Parie,B. — The  statute  does  not  say  he  is  to  be  discharged 
as  to  the  persons  mentioned  in  the  schedule,  but  as  to  the 
debts  due  to  them.  There  can  be  no  doubt  that  this  was, 
at  the  time  of  the  defendant's  discharge,  a  debt  due  to 
Charles  Boydell,  having  been  transferred  to  him  by  the 
indorsement  of  the  bill.  It  would  clearly  have  been 
a  defence  to  an  action  for  the  work  and  labour,  that  a  bill 
had  been  given  by  the  defendant,  and  was  outstanding  in 
the  hands  of  a  third  party].  The  right  of  action  was  no 
doubt  suspended  during  the  currency  of  the  bill,  but  the 
plaintiff*  still  remained  a  creditor  for  the  original  debt  un- 
til payment  of  the  bill.  In  Macdonald  v.  Bovingion  (a), 
where  the  holder  of  a  bill  sued  the  acceptor  to  judgment, 
and  charged  him  in  execution,  and  he  was  discharged  un- 
der the  Lords*  Act,  and  the  holder  then  sued  the  drawer, 
who  paid  the  bill,  and  in  his  turn  sued  the  acceptor,  and 
charged  him  in  execution,  it  was  held  that  the  charging  in 
execution  at  the  suit  of  the  holder  was  no  satisfaction  as 
between  the  drawer  and  the  acceptor.  In  Mead  v.  JBra- 
ham  (6),  it  was  held  that  the  drawer  of  a  bill,  who  paid  the 
amount  to  the  holder  after  a  commission  of  bankruptcy 
against  the  acceptor,  might  sue  the  acceptor  before  he  had 
obtained  his  certificate,  and  arrest  him  on  the  bill,  though 
the  holder  had  proved  the  bill  under  the  commission. 
[Parke,  B. — The  election  of  the  holder  to  prove  under 
the  commission  could  not  affect  the  other  parties  to  the 


(a)  4  T.  R.  825. 


{h)  3  M.  &  Sel.  91. 
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^^\^y^^^*  bill.     Lord  Abinger,  C.  B, — There  was  tbere  no  satisfac- 

^     tion  or  discharge  even  as  to  the  holder — he  might  have 

BoYDELL      proceeded  at  law].    The  4l8t  section  expressly  keeps  alive 

Cbampmeti.    the  debt,  and  only  bars  the  right  of  action,  putting  the 

creditor  to  come  in  for  the  dividend. 

Chandles8f  contra. — Macdonald  v.  Bovington  was  a  de- 
cision on  the  Lords*  Act,  the  object  of  which  is  merely  the 
personal  discharge  of  the  debtor  as  to  the  particular  ere* 
ditor  at  whose  suit  he  is  imprisoned,  on  giving  up  his  pro- 
perty to  him.  But  the  object  of  the  Insolvent  Act  is  to 
make  a  general  arrangement  for  the  discharge  of  the  party 
as  to  all  his  creditors.  The  intention  of  the  legislature, 
in  sect.  46,  obviously  was,  not  merely  to  discharge  the  re- 
lation of  debtor  and  creditor  as  between  the  insolvent  and 
the  persons  named  in  the  schedule,  but  to  discharge  him 
from  all  liability  in  respect  of  the  debts  specified  therein; 
the  persons  being  inserted  merely  as  descriptive  of  the 
debts.  Here  the  debt  due  to  Charles  Boydell  was  clearly 
the  same  debt  which  Samuel  Boydell  now  claims.  The 
effect  of  giving  the  acceptance  was  only  to  give  the  ori- 
ginal debt  a  capacity  of  being  transferred  by  the  indorse- 
ment ;  and  the  indorsee  thereby  acquired  the  privilege 
which  the  original  creditor  alone  would  otherwise  have 
had,  of  being  inserted  in  the  insolvent's  schedule,  and  op- 
posing his  discharge.  It  is  impossible  that  two  debts  can 
be  created  by  giving  the  bill  in  place  of  the  original  lia- 
bility. The  proviso  at  the  end  of  sect.  46  applies  to  cases 
where  the  insolvent  may  not  know  the  actual  holder  at  the 
time,  though  he  may  know  the  drawer,  or  other  previous 
parties.     [He  was  then  stopped  by  the  Court.] 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  the  rule 
ought  to  be  made  absolute.  The  case  of  Macdonald  v. 
Bovington  has  no  application  to  the  present.  The  object 
of  the  Lords*  Act  is  only  to  discharge  a  prisoner  from 
gaol  as  to  the  particular  creditor  who  is  pressing  him ;  it 
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does  not  say  a  word  as  to  discharging  an  insolvent  from  ^^ft.  of  Pkas, 
debt.  But  the  Insolvent  Act  seems  to  me  to  put  the  in-  %,  ^  *  ^ 
solvent  debtor  on  precisely  the  same  footing  as  a  certifi-  Boydeli. 
cated  bankrupt ;  he  is  to  be  discharged  from  all  his  liabili-  Chamfmeyi. 
ties  and  debts  up  to  the  time  of  his  obtaining  his  dis- 
charge. As  to  the  case  of  Mead  v.  Braham,  it  certainly 
has  no  application  to  the  present;  for  that  was  a  case 
where  the  bankrupt  could  not  under  the  circumstances 
have  obtained  his  certificate,  and  therefore  was  still  liable 
for  all  he  might  have  owed  before  his  bankruptcy :  but 
here»  as  it  appears  to  me,  the  debt  itself  is  discharged;  and 
that  being  so,  there  is  no  law  that  will  authoriie  us  to  say 
that  the  insolvent  may  be  sued  again  on  the  original  liabi- 
lity :  on  the  contrary,  the  act  of  Parliament  seems  sedu- 
lously to  give  the  debtor  an  opportunity  to  be  discharged 
absolutely  from  the  debt ;  and  if  it  should  so  happen  that 
he  does  not  know  the  name  of  the  holder  of  a  bill  of  ex- 
change on  which  he  is  liable,  he  is  then  at  liberty  to  give 
the  best  description  he  can  of  it — he  may  put  in  his  sche- 
dule the  name  of  the  original  drawer,  and  so  be  discharged 
from  the  bill  as  to  all  other  parties.  If  he  knows  the  name 
of  the  holder  of  the  bill,  that  is  the  name  he  is  to  insert, 
and  that  is  a  sufficient  description  of  the  bill  of  exchange  ; 
and  if  the  debt  be  di!^charged  as  between  him  and  the 
holder,  it  cannot  afterwards  be  revived  in  any  case  against 
him,  for  it  is  apparent  that  the  intention  of  the  legislature 
was  to  discharge  him  from  all  his  debts.  If  the  law  were 
otherwise,  the  operation  of  the  act  would  be  altogether  in- 
consistent with  its  object  and  policy;  for  it  might  happen, 
in  a  great  variety  of  cases,  that  although  the  debtor  would 
be  discharged  from  prison  as  to  a  particular  class  of  debts 
enumerated  in  his  schedule,  yet  all  those  persons  to  whom 
he  might  have  given  bills  of  exchange  would  have  a  right 
to  sue  him  again.  The  argument  may  as  well  be  applied 
to  indorsees  as  to  drawers ;  if  the  debt  is  not  so  dis- 
charged as  to  relieve  him  altogether  from  liability,  the 
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next  iodorfer  night  sbo  sue  him,  mod  the  next  again,  and 
so  on  if  there  were  twenty  names  on  the  back  of  the  bill; 
and  he  wonld  be  discharged  against  none  except  the  per- 
CmuawKn,  son  whose  name  was  in  the  schedole.  The  obrioos  mean- 
ing and  intention  of  the  act  of  Parliament  was  to  dis- 
charge the  party  from  all  his  debts,  on  his  giving  in  his 
schedule  the  best  account  he  coukl  of  them,  so  that 
the  parties  interested  might  have  notice  what  debts  he 
sought  to  be  discharged  from.  In  this  case  he  had  in- 
serted the  name  of  the  party  whom  he  considered  to  be 
the  holder  of  the  bill  of  exchange,  and  that  was  suflBcient 
notice  to  all  persons  interested  in  the  bill  of  exchange  to 
look  after  him. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  of 
Maedonald  ▼•  Bovimgtom  turned  on  the  provisions  of  the 
Lords*  Act,  the  intention  of  which  was  not  to  discharge 
the  defendant  from  the  nkbi,  but  only  his  person  from  im- 
prisonment The  scope  and  provisions  of  the  Insolvent 
Debtors'  Act  are  very  diflPerent :  when  the  insolvent  has 
inserted  the  debt  fairly  and  properly  in  his  schedule,  he  is 
discharged  as  to  the  debt  itself,  and  not  merely  as  to  the 
particular  creditors  named  in  the  schedule.  I  think  this 
conclusion  necessarily  follows  from  a  comparison  of  the 
46th  &  61st  sections.  Section  46  empowers  the  Court  to 
adjudge  that  the  prboner  shall  be  discharged  from  custody 
and  entitled  to  the  benefit  of  the  act,  "  as  to  the  several 
debls  or  sums  of  money* — not  as  to  the  several  creditors — 
**  due  or  claimed  to  be  due  at  the  time  of  filing  such  pri- 
soner's petition  from  such  prisoner  to  the  several  persons 
named  in  his  schedule  as  creditors,  and  as  to  the  claims 
of  all  other  persons,  not  known  to  such  prisoner  at  the 
time  of  such  adjudication,  who  may  be  indorsees  or  holders 
of  any  negotiable  security  set  forth  in  such  schedule.** 
The  object  of  the  latter  part  of  the  clause  is,  that  where 
the  prisoner  is  indebted  on  a  negotiable  security,  and 
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where  he  could  not  be  reasonably  expected  to  know  the  ^^^  9f  Piet^ 
name  of  the  holder,  he  m.iy  be  discharged  without  stating  ^  '  ^ 

the  name,  provided  the  instrument  itself  be  sufficiently  Botdkll 
described  in  the  schedule,  so  as  to  satisfy  the  Court  that  Champnets. 
he  has  given  a  true  description  of  it.  That  appears  to 
me  the  rational  and  plain  construction  of  the  46th  section : 
and  it  is  confirmed  by  the  61st,  which  provides  that  after 
the  party  shall  have  become  entitled  to  the  benefit  of  the 
act,  no  writ  of  fi.  fa.  or  elegit  shall  issue  on  any  judgment 
obtained  against  him  for  any  debt  or  sum  of  money  with 
respect  to  which  he  shall  have  so  become  entitled,  nor  in 
any  action  on  any  new  contract  or  security  for  payment 
thereof.  This  view  agrees  with  the  construction  put  by 
the  Court  on  former  Insolvent  Acts,  not  containing  a 
similar  clause  to  that  at  the  end  of  section  46,  expressly 
enabling  the  insolvent  to  describe  negotiable  securities 
without  stating  the  holders'  names.  Thus,  in  Reeves  ▼• 
Lambert  (a),  it  was  held,  on  the  1  Geo.  4,  c.  119,  s.  6,  that 
a  statement  in  the  schedule  that  the  insolvent  was  indebted 
to  A.  for  goods,  and  that  A.  held  his  acceptance  for  the 
amount,  which  became  due  in  October  18S3,  was  a  true 
description  of  the  person  to  whom  the  insolvent  was  in- 
debted, within  the  meaning  of  the  act,  although  A.  had 
indorsed  the  bill  to  B.,  the  insolvent  being  ignorant  of  that 
fact ;  and  the  conclusion  of  the  judgment  is  in  these 
terms: — ^^  Besides,  the  pris:)ner  is  discharged  as  to  the 
debts  mentioned  in  the  schedule.  Here  the  defendant 
has  mentioned  the  original  debt  in  his  schedule,  and  he  is 
discharged  by  force  of  the  Insolvent  Act  as  to  that  debt, 
and  being  discharged  as  to  that  debt^  he  is  discharged 
from  any  claim  arising  by  reason  of  a  security  given  for 
that  debt."  That  was  the  view  taken  by  the  Court,  when 
the  statute  did  not  contain  the  enactment  to  which  I  have 
referred,  which  shews  still  more  strongly  the  intention  of 

{a)  4  B.  &  Cr.  214. 
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Exeh.  of  Pleat,  the  legislature.     If  the  insolvent  were  not  discharged  as 

1837 
^  '  ^     to  the  debt  itself,  it  would  be  an  exceedingly  hard  case 

BoYDELL       upon  him,  because,  as  to  debts  secured  by  negotiable  in- 

Champnets.     struments,  he  would  never  be  free  from  liability. 

Alderson,  B. — I  am  of  the  same  opinion,  that  by  force 
of  the  Insolvent  Act  the  prisoner  is  discharged  from  the 
debt,  and  that  the  only  object  of  the  particular  expressions 
referred  to  in  section  46,  is  to  identify  the  debt  in  respect 
of  which  he  is  to  be  discharged  ;  and  this  construction  is 
confirmed  by  the  last  clause,  by  which,  when  he  does  not 
know  the  holder  of  a  negotiable  security,  the  debt  is  to  be 
identified  by  setting  forth  the  security  itself.  The  only 
object  is  to  identify  the  debt^and  to  discharge  the  prisoner 
from  that  debt  when  identified.  The  same  appears  from 
the  cases  deciding  that  where  the  instrument  is  not  quite 
accurately  described,  if  it  be  so  stated  as  that  the  parties 
cannot  be  misled,  it  is  sufficient  to  entitle  the  prisoner  to 
bis  discharge. 

Rule  absolute. 


M aoee  v.  Atkinson  and  Townley. 

A.,  a  broker  ASSUMPSIT  to  recover  damages  for  the  breach  of  an 
to  MiUertain  agreement  to  deliver  fifty  Great  Western  Railway  Shares. 
miedvM^c'    ^^^  defendants  traversed  the  promise  and  consideration. 

D.'s  broker,  to 
■ell  him  fifty 

■haret,  of  which  A.  afterwards  informed  his  clerk  at  his  office,  who  made  an  entry  in  the  book 
as  of  a  sale  from  A.  to  C. ;  and  a  contract  note,  to  the  same  effect,  was  sent  to  C.  A.  sub- 
sequently saw  the  entry  in  the  book,  and  altered  it  by  writing  the  name  of  B.  as  seller,  and 
directed  another  note  to  be  sent  to  C,  with  the  name  of  B.  as  seller.  A  fresh  note  was  accord- 
ingly sent  the  same  evening  or  the  next  morning,  but  C.  received  them  both  together  the  next 
morning.  C.  did  not  return  the  first  note,  nor  did  A.  request  to  have  it  returned.  In  an  action 
brought  by  D.  against  A.  for  breach  of  the  agreement,  in  not  completing  the  sale,  the  learned 
Judge  who  tried  the  cause  left  it  to  the  jury  to  say  whether  the  second  note  was  a  correction  of  a 
mistake  in  the  first,  and  told  the  jury  that  if  the  defendant  entered  into  a  written  contract  in  bis 
own  name,  he  could  not  afterwards  set  up  that  he  was  acting  as  broker  merely;  and  that, although 
known  to  be  a  broker,  if  he  signed  the  contract  in  his  own  name,  he  was  liable: — Held,  that  this 
was  no  misdirection.  Held,  also,  that  evidence  that  it  was  the  custom  in  Liverpool  to  send  in 
broker's  notes  without  disclosing  the  principal's  name,  was  properly  rejected. 
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At  the  trial  before  Paiieson,  J.,  at  the  last  Liverpool  Exch.  rf  PUai^ 

Assizes,  it  appeared  in  evidence  that  the  defendants  were  ^ 

share-brokers  in  Liverpool ;  that  in  the  month  of  Decern-        Maoeb 

her  last,  Scholes,  the  plaintiff's  broker,  met  the  defendant      Atkinsow. 

Townley,  and  agreed  with  him  for  the  purchase  of  the 

shares  in  question.     The  defendant  Townley  had  himself 

received  orders  from  a  Mr.  Jacob  to  sell  the  shares  for  him. 

After  the  bargain  with  Scholes,  Townley  went  to  his  office 

and  communicated  to  his  clerks  that  he  had  effected  a  sale 

of  fifty  shares  to  Scholes,  and  then  went  on  'Change  again. 

One  of  the  clerks  then  made  an  entry  in  the  book  of  a  sale 

as  from  the  defendants  to  Scholes,  and  a  contract  note  to 

the  same  effect  was  sent  to  Scholes.     Shortly  afterwards 

Townley  returned  again  to  liis  office,  and  communicated 

to  his  clerks  that  he  had  effected  another  sale  to  a  person 

of  the  name  of  Buttley,  and  directed  notes  to  be  made 

out  and  sent  to  Scholes  and  Buttley.    He  then  learnt  that 

the  note  to  Scholes  had  been  sent,  and  finding  it  to  have 

been  sent  in  the  defendants'  name,  he  altered  the  entry  in 

the  book,  by  inserting  the  name  of  Jacob  as  seller,  and 

directed  another  note  to  be  sent  to  Scholes  with  Jacob's 

name  as  seller.     A  fresh  note  was  sent  accordingly  either 

that  evening  or  the  next  morning,  and  Scholes  the  next 

morning  received  the  two  notes  together.   Scholes  did  not 

return  the  second  note,  nor  did  the  defendants  wish  to  have 

the  first  returned.    Some  evidence  was  given  of  an  alleged 

admission  of  liability  by  the  defendants. 

The  learned  judge  left  it  to  the  jury  to  say,  whether 
the  second  note  was  a  correction  of  a  mistake  in  the  first ; 
and  he  told  the  jury  that  if  the  defendants  entered  into  a 
written  contract  in  their  own  names,  they  could  not  after- 
wards set  up  that  they  were  acting  as  brokers  merely;  and 
although  known  to  be  agents,  if  the  defendants  signed 
the  contract  in  their  own  names,  they  were  liable. 

Evidence  was  also  tendered  at  the  trial  to  shew  that 
it  was  the  custom  in  Liverpool  to  send  in  broker's  notes 
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Exch.  of  PUah  without  discIosing  the  principars  name,  but  this  evidence 
^  '  ^     was  rejected.     The  plaintiff  having  recovered  a  verdict 
Maoeb        for  359/., 


V. 

Atkinson. 


Alexander  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  rejection  of  evidence. — He  con- 
tended that  the  evidence  of  the  usage  ought  to  have  been 
received  ;  and  that,  as  Mr.  Scholes  must  have  known  that 
the  defendants  were  brokers,  and  were  acting  as  agents, 
they  were  not  personally  liable,  and  that  the  learned  judge 
ought  so  to  have  directed  the  jury.  He  cited  Wilson  v. 
Hart  {a). 

Parke,  B. — I  do  not  see  any  default  in  the  rejection  of 
evidence,  because  the  object  of  the  evidence  tendered  was 
to  alter  the  written  contract.  It  was  purely  a  question 
for  the  jury,  and  was  properly  left  to  them  to  consider 
whether  the  second  note  was  a  mere  correction  of  a  mis- 
take, or  whether  the  contract  was  that  stated  in  the  first 
note.  The  defendants  ought  to  have  asked  to  have  the 
first  note  given  back.     There  must  be  no  rule. 

Alderson^  B. — The  custom  offered  to  be  proved  is  a 
custom  to  violate  the  common  law  of  England.  It  was 
properly  left  to  the  jury  to  say  whether  the  second  note 
was  a  disclosure  of  the  principaFs  name  at  the  time  of  the 
contract,  or  whether  it  was  adopted  as  a  variation  of  the 
contract. 

Rule  refused. 

(a)  7  Taunt.  295. 
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Bxek.  of  PUm, 
1837. 


William  Stonb,   Executor  of  Benjamin  Rogers,  v. 
Sarah  Rooers,  Executrix  of  George  Rogers. 

JLf  EBT  for  goods,  cattle,  stock,  and  other  merchandize^ 
sold  and  delivered  by  the  plaintiff's  testator  to  the  defen- 
dant's testator,  and  on  an  account  stated  between  them. 
Pleas,  first,  nunquam  indebitatus:  secondly,  a  set-off  for 
work  done  by  the  defendant's  testator  with  his  horses, 
cattle,  ploughs,  &c.,  and  for  meat,  drink,  washing,  and 
lodging  provided  by  him,  for  the  plaintiff's  testator^  and 
on  an  account  stated  between  themj  which  was  denied 
by  the  replication.  The  plaintiff's  particulars  of  demand 
were  as  follows : — 

**  This  action  is  brought  to  recover  the  sum  of  75/.  lOi., 
the  price  and  value  of  goods  sold  and  delivered  by  the 
said  Benjamin  Rogers  in  his  lifetime  to  the  said  Greorge 
Rogers  in  his  lifetime,  the  particulars  whereof  follow; 
and  on  an  account  stated  : — 


£    ». 

</. 

Hay,  at           -        - 

-      7    0 

0 

Apples 

-     10    0 

0 

Wheat 

-     16  10 

0 

2  bullocks 

-    21    0 

0 

8  sheep,  at  S6«. 

-    10    8 

0 

12  lambs,  at  16«. 

-      9  12 

0 

Hurdles 

.      1    0 

0 

£75  10 

0 

By  a  written 
agreement, 

A.  agreed  with 
B.thatB.thoald 
hare  his  (A.'i) 
ftrin  for  hit  life 
for  SO^  a  year 
rent,  and  the 
whole  of  A.*f 
keep  and  main* 
tenance;  B.  to 
take  off  the 
itockat75tl0«. 

B.  haring 
Uken  the  ttock, 
and  had  poiset- 
lion  of  the  land 
for  bii  lifer— 
ffeid,  that  hU 
executor  might 
be  lued  for  the 
75^  \0m.  in  an 
indebitatos 
count  for 
goods  sold  and 
delivered. 

Held,  $Uo, 
that  inasmuch 
as  the  instru- 
ment could 
operate  only  as 
an  agreement 
to  grant  B.  a 
future  lease  of 
the  £irm  for  his 
life,  it  was  pro- 
perly stamped 
with  a  R  stamp. 


At  the  trial  before  Williams,  3.,  at  the  last  Somerset* 
shire  assizes,  the  facts  appeared  to  be  as  follows : — 

The  plaintiff's  and  defendant's  testators,  Benjamin 
and  George  Rogers,  were  brothers,  and  both  farmers,  the 
former  residing  in  the  house  of  the  latter,  at  Wivelis- 
combe,   Somersetshire,  and   farming  a  copyhold  estate 


VOL.  II. 


G  o 


M.  1^. 
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&M*.  tf  piea$,  belonging  to  him,  called  Davy's,  about  a  mile  distant. 

'    -     Benjamin  Rogers  being  in  ill  health,  and  unable  to  attend 

Stone        to  his  farm,  on  the  lOth  September,   I806,  the  brothers 

RooEKi.       came  to  the  following  agreement,  which  was  produced  in 

evidence,  stamped  with  a  !/•  agreement  stamp : — 

**  An  agreement  between  Benjamin  Rogers  and  George 
Rogers,  (that  is  to  say),  George  Rogers  to  have  my  tene- 
ment called  or  known  by  the  name  of  Davy's,  situate  at 
Croford,  in  the  parish  of  Wiveliscombe,  in  the  county  of 
Somerset^  for  20/.  a  year,  and  the  whole  of  my  keep  and 
maintenance  during  the  said  life  of  George  Rogers,  and 
to  take  possession  immediately,  and  begin  to  pay  rent  at 
Michaelmas ;  the  said  George  Rogers  to  find  reeds,  lime, 
gads,  and  horse  labour  for  drawing  materials  to  repair 
the  cyder  press  engine,  and  24  hogsheads  to  remain  on 
the  place;  and io  take  off  the  stock  at  751.  lOs.,  and  to 
pay  for  the  grass  seed.  The  stock  are  as  follows,  [then 
followed  the  same  enumeration  of  articles,  at  the  same 
prices,  as  in  the  bill  of  particulars].  As  witness  our  hands 
this  10th  day  of  September,  1836. 

"  Benjamin  Rogers. 

"  W.  Stone. 

"  E.  R.  Stone.*' 
It  was  objected  for  the  defendant,  on  the  production  of 
this  instrument,  that  it  was  inadmissible  in  evidence  for 
want  of  a  lease  stamp ;  and  Corder  v.  Drakeford{a)  was 
referred  to.  The  learned  judge  was  of  that  opinion,  but 
received  the  evidence,  giving  the  defendant  leave  to  move 
to  enter  a  nonsuit.  It  was  proved  by  E.  R.  Stone,  (who 
signed  the  agreement  as  the  agent  of  George  Rogers,  and 
who  was  a  nephew  of  the  two  brothers),  that  he  valued 
the  stock,  &c.  at  Davy's,  mentioned  in  the  agreement,  at 
the  sum  of  75/.  10^.;  and  some  evidence  was  given  of 
George  Rogers  and  his  widow  (the  defendant)  having,  sub- 

{h)  3  Taunt.  382. 


EASTER  TERM,  7  WILL.  IV.  4i5 

sequently  to  the  agreement,  sold  and  received  the  money  ^j^**  «ifPUas, 
for  some  of  the  cattle  on  the  farm  at  Davy's,  and  having  ^  '  ^ 

gathered  the  apples.  Benjamin  Rogers  died  very  soon  Stowb 
after  the  execution  of  the  agreement,  and  George  in  the  Rooiai. 
month  of  October  following.  Proof  was  given  of  ad- 
missions by  George  Rogers  and  the  defendant  that  he 
had  bought  the  goods  at  Davy's  for  751.  10^.:  and  it 
was  proved  also,  that  after  this  action  was  brought,  the 
defendant's  attorney  sent  his  clerk  to  the  plaintiff's  at- 
torney to  pay  the  75/.  lOs. ;  the  plaintiff's  attorney,  how- 
ever^ declined  to  receive  it  unless  the  costs  were  also  paid 
or  secured,  and  required  a  cognovit,  which  the  defendant's 
attorney  refused  to  give.  On  this  evidence  the  jury  found 
a  verdict  for  the  plaintiff,  damages  75/.  10«. 

On  a  former  day  in  this  term,  Bompas,  Serjt.,  obtained 
a  rule  nisi  for  a  nonsuit,  pursuant  to  the  leave  reserved  ; 
against  which 

Erie  and  Bere  now  shewed  cause. — The  instrument 
given  in  evidence  purports  to  pass  the  tenement  called 
Davy's  to  George  Rogers  for  his  life.  But  not  being  un- 
der seal,  no  estate  of  freehold  could  pass  by  it ;  therefore^ 
as  it  cannot  operate  as  a  lease  for  life,  it  must  be  construed, 
in  order  to  give  it  any  operation,  as  an  agreement  only  for 
such  a  lease,  and  as  such  is  properly  stamped  with  an 
agreement  stamp.  [The  Court  having  called  on  BompaSf 
Serjt.,  to  answer  this  argument,  he  objected  that  in  that 
case  the  agreement  could  not  be  declared  upon  in  the 
general  count  for  goods  sold  and  delivered,  but  that  the 
whole  consideration  for  the  contract  of  the  defendant's 
testator,  of  which  the  agreement  for  the  possession  of  the 
land  was  a  part,  must  be  stated  on  the  record].  Whenever 
a  special  contract  for  the  sale  of  goods  has  been  actually 
performed,  it  may  be  declared  on  as  for  goods  sold  and  de- 

Q  G  2 
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JSxc*.  ff  Pieoi,  livered;  Leeds y.  Burrows  (ja)\  Selw.  N.  P.  71,  (7th  ed.); 
^^^'  1  Chitty  on  Pleading,  372,  381  (5th  ed.)  Here,  there  is  no 
doubt  that  the  contract  had  been  fully  executed ;  George 
Rogers  and  his  widow  were  in  possession  of  the  land,  and 
bad  taken  the  goods;  and  the  time  has  run  out  within 
which  any  part  of  the  agreement  could  remain  to  be  per- 
formed. Every  thing  has  been  done  which  was  to  be  done 
in  order  to  put  the  defendant  under  a  liability  to  pay  the 
price  of  the  goods.  The  admission  of  the  defendant's  at- 
torney of  itself  clearly  shews  that  a  debt  existed  for  the 
sum  of  75/.  10^.  But  it  may  also  be  contended  that  this  is 
a  divisible  agreement;  and  that  the  stipulation  for  grant* 
ing  a  lease  is  altogether  independent  of  the  contract  for 
the  sale  of  the  goods.  The  consideration  for  the  demise 
is  the  maintenance  of  Benjamin;  the  consideration  for 
the  payment  of  the  money  is  the  sale  and  delivery  of  the 
goods. 

BompaSf  Serjt.,  and  Buii,  contra. — It  is  clear  that  a 
count  in  assumpsit  must  state  the  whole  consideration  for 
the  defendant's  promise ;  Clarke  v.  Brai/  (6).  [Parke^  B. — 
That  was  not  the  case  of  an  indebitatus  count].  There  is 
no  difference  as  regards  the  application  of  this  rule  between 
a  special  and  a  general  count.  [Parke,  B. — It  is  clear  (hat 
the  rule  which  requires  that  no  more  than  the  whole  con- 
sideration be  stated,  does  not  apply  to  indebitatus  assump- 
sit]. That  is  because  an  indebitatus  count — as  for  goods 
sold  and  delivered — is  as  it  were  multifarious;  the  plaintiff 
may  recover  under  it  on  any  number  of  different  contracts: 
but  the  goods  sold  and  delivered  form  the  whole  considera- 
tion. In  covenant,  it  has  been  held  that  if  the  whole  con- 
uderation  be  not  set  out  as  stated  in  the  deed,  it  is  a  fatal 
variance ;  Swallow  v.  Beaumont  (c).     Here  the  considera- 


(a)  12  East,  I.  (b)  6  East,  564. 

(c)  2  B.  &  Aid.  765 ;   1  Chit.  Rep.  518. 
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tion  is  clearly  one  and  entire;  and  the  contract  is  not,  as  ^cf^-  qf  Pieatf 
has  been  contended  on  the  other  side,  a  divisible  one. 
[Parkes  B. — I  do  not  think  it  is  divisible;  the  parties 
would  doubtless  never  have  taken  to  the  goods  but  for  the 
agreement  that  they  should  have  the  farm.  But  the 
question  is,  whether,  when  the  plaintiff  has  performed  the 
whole  of  his  agreement,  the  defendant  does  not  become  a 
debtor  for  the  goods,  so  as  that  they  may  be  sued  for  as 
goods  sold  and  delivered].  The  consideration  is  in  no 
degree  varied  by  part  of  the  agreement  being  performed* 
The  cases  in  which  it  has  been  held  that  when  the  whole 
of  a  special  contract  has  been  performed,  the  indebitatus 
count  for  goods  sold  and  delivered  is  sufficient,  are  cases 
in  which  the  whole  of  the  complicated  consideration,  when 
performed,  does  amount  to  a  simple  sale  of  the  goods :  as 
where  many  different  descriptions  of  goods  are  to  be  de- 
livered— when  they  have  been  delivered,  the  general  count 
applies.  But  this  is  the  case  of  a  joint  consideration,  a  part 
of  which  cannot,  when  executed,  be  correctly  expressed 
as  being  goods  sold  and  delivered : — it  is  goods  sold  and 
delivered,  and  the  agreement  for  a  lease,  conjoined.  At  all 
events,  the  plaintiff  ought  to  have  shewn  by  distinct  and 
express  evidence  that  all  the  things  had  been  done  which 
his  testator  stipulated  to  do,  and  that  nothing  remained  to 
be  done  but  the  payment  of  the  money. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  question  comes  before  the  court  in  con- 
sequence of  the  point  reserved  by  the  learned  judge,  but 
not  exactly  in  the  way  in  which  it  was  presented  by  that 
reservation :  however,  the  point  having  been  reserved,  we 
may  deal  with  the  whole  case,  and  see  whether,  under  all 
the  circumstances,  the  plaintiff  is  entitled  to  recover.  This 
is  an  action  by  the  executor  of  one  testator  against  the 
executor  of  another  testator,  for  goods  sold  and  delivered, 
to  which  there  is  a  plea  of  the  general  issue.     To  prove 
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Etch,  qf  Pleas,  the  plaint! flf's  case,  the  agreement  was  put  in :  it  was  ob- 
jected that  it  is  not  properly  stamped ;  so  it  appeared  to 
the  learned  judge;  he,  however,  received  the  document  in 
evidence,  and  admitted  also  other  evidence  of  the  trans- 
actions between  the  parties,  reserving  for  the  considera* 
tion  of  the  court  the  question  whether  the  agreement  was 
rightly   received.     I  think  the  learned  judge  was  right 
in    receiving   it,    and   that    it    was    properly    stamped ; 
because,  on  looking  to  it,  it  appears  to  be  nothing  but  an 
agreement,  and  to  have  no  other  operation.     It  is  to  this 
effect ;  Benjamin  Rogers  agrees  that  George  shall  have 
his  farm  for  his  life  for  20/.  a  year  and  the  maintenance  of 
Benjamin,  to  take  possession  immediately;  and  George 
agrees  to  take  the  stock  and  goods  therein  enumerated 
for  751,  lOs.f  according  to  the  valuation  annexed.    It  is 
clear  that  this  instrument  could  not  operate  as  a  lease,  but 
only  as  an  agreement  to  grant  a  future  lease,  for  the  life 
of  George  Rogers ;  and  therefore  it  was  properly  stamped. 
Then,  prima  facie,  the  latter  stipulation  would  entitle  the 
plaintiff  to  recover,  if  he  shewed  that  the  defendant's  tes- 
tator had  taken  to  the  stock,  and  had  had  possession  of 
the  land  :  and  there  was  such  evidence  in  this  case — in 
particular,  the  admission  by  the  defendant's  attorney,  which 
went  to  shew  that  the  testator  had  had  everything  which 
made  him  liable  to  pay  the  75/.  10^.  for  the  goods.     The 
next  objection  made  is  that,  supposing  the  plaintiff  to  be 
entitled  to  recover  in  some  form  of  action,  he  cannot  re- 
cover in  this  form,  as  for  goods  sold  and  delivered.     But 
I  think  this  form  of  declaration  was  proper  in  this  case. 
The  rule  is  properly  laid  down  by  Mr.  Starkie  (a),  that 
*'  where  the  terras  of  a  special  agreement  have  been  per* 
formed  so  as  to  leave  a  mere  simple  clebi  or  dutt/  between 
the  parties,  the  plaintiff  may  give  the  circumstances  in 
evidence,  and  recover  under  a  general  count  of  indebitatus 
assumpsit."     The  question  therefore  is,  whether  there  is 

M  1  Stark.  Evid. 
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evidence  that  everythini;  was  done  which  would  leave  the  Exeh.  of  Pleat, 
defendant's  testator  in  the  simple  relation  of  dehtor  to  the 
plaintiff's  testator  for  goods  sold  and  delivered ;  and  as  I 
have  already  intimatedj  I  think  there  is  such  evidence. 
There  might  be  a  difficulty  if  no  precise  sum  were  stated 
as  to  be  paid  for  the  goods  sold  and  delivered — if  an  entire 
sum  were  payable  for  the  grant  of  the  lease  and  for  the 
goods;  but  tlie  agreement  distinctly  expresses  that  thd 
sum  of  75/.  10^.  is  to  be  paid  for  the  goods  alone.     If, 
tireti,  that  has  been  done  which  leaves  the  party  in  the 
siihple  relation  of  debtor  for  the  goods,  he  may  be  sued  as 
tor  goods  sold  and  delivered;  and  there  was  ample  evi- 
dence for  the  jury  that  such  was  the  case.    If  the  stipula- 
tion had  been  for  an  actual  present  lease  to  be  granted^ 
the  party  wouTd  not  have  been  bound  to  pay  for  the  goods 
until  that  stipulation  was  performed  ;  but  even  in  that  case, 
there  would  be  some  evidence  to  go  to  the  jury  of  that; 
the  admission  of  the  defendant's  attorney  would  be  some 
evidence  that  everything  had  been  done  which  could  entitle 
the  plaintifTs  testator  to  payment  for  the  goods.    But  the 
actual  grant  of  the  lease  was  clearly  no  condition  precedent 
to  the  payment;  the  only  condition  precedent  was  that 
which  the  agreement  itself  in  its  very  frame  accomplished, 
viz.  the  agreement  to  grant  a  lease.  All,  therefore,  has  been 
done  which  made  the   one    party  simply  the   debtor  of 
the   other.     I  give   no  opinion  whether  sucii  would  be 
the  state  of  things  where    there   was   one   entire   price 
agreed  on  for  the  goods  and   for  something  else  also; 
there,  however,  the  question  might  arise   (as  indeed  it 
might  in  this  case),  whether  the  taking  to  the  goods  would 
not  raise  a  new  implied  contract  to  pay  for  them  according 
to  their  value.     But  it  is  not  necessary  to  put  this  case 
upon  that  ground:  my  judgment  proceeds  on  this, — that 
here  is  a  stipulated  price  for  stipulated  goods,  and  that 
everything  was  done  which  made  it  obligatory   on   the 
party  to  pay  that  price  for  those  goods  as  for  goods  sold 
and  delivered. 
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BoLLANDi  B. — I  am  of  the  same  opinion.  It  is  said  for 
the  defendant^  and  I  think  truly,  that  if  there  be  a  special 
agreement  in  consideration  of  a  number  of  different  things 
to  be  done,  all  those  things  must  be  proved  to  have  been 
done  in  order  to  entitle  the  plaintiff  to  recover :  and  but 
for  the  admission  of  the  defendant's  agent,  of  her  liability 
for  the  75/-  lO^.,  thb  case  would  in  my  opinion  have  stood 
on  very  different  grounds.  If  the  defendant  had  had 
everything  specifically  proved  which  she  now  requires 
should  have  been  proved,  she  would  be  in  no  different 
situation  from  that  in  which  this  admission  of  her  agent 
places  her,  because  it  amounts  to  this,  that  everything  was 
done  which  was  to  be  complied  with  in  order  to  make  her 
liable.  If  that  admission  had  not  been  an  ingredient  in 
the  case,  I -should  have  taken  a  very  different  view  of  it. 

Alder  SON,  B.  concurred. 

Rule  discharged. 


MiNSHALL  and  Another  t'.  Llotd,  Esq. 

?ew?toB*for  TrOVER  for  Steam  engines,  whimseys,  pumps,  wag- 
si  yean,  a  col-  gons,  iron  rails,  and  other  machinery  and  implements  of  a 
right  of  putting    collicry.     Pleas,  first,  not  guilty ;  secondly,  that  the  goods 

up  iteaiii- 
enginet,&c.&c.y 

for  working  it,  iubject  to  a  proTiso  for  re-entry  on  non-payment  of  rent  or  insolvency.  B. 
erected  on  the  colliery  several  itearo-engines,  affixed  in  the  ordinary  way  to  the  soil,  aiH| 
aOerwards,  in  1827,  assigned  the  colliery,  with  the  engines,  implements,  &c.  in  use  upon  it,  to 
trustees,  in  trust  to  permit  B.  to  enjoy  them  until  de&ult  in  payment  of  an  annuity  granted  by 
him;  and  on  such  default  to  uke  possession,  and  sell  them  and  pay  the  arrears.  In  June,  1829, 
A.  recovered  possession  of  the  premises  in  ejectment  brought  in  pursuance  of  the  proviso  for  re- 
entry. In  November,  1829,  the  engines  and  other  articles  on  the  colliery  were  seised  under  a 
fi.  fa.,  at  the  suit  of  an  execution  creditor  of  B.: — Held,  that  the  trustees  could  not  recover  the 
steam-engines  In  trover  against  the  sheriff: — Held  also,  that  the  omission  of  the  trustees  to  take 
possession  on  B.'s  default  in  payment  of  the  annuity,  did  not  avoid  the  assignment 

In  an  action  of  trover  against  the  sheriff,  for  goods  seised  under  a  fi.  fa.,  the  warrant  of  seisore 
was  not  produced,  nor  any  notice  given  to  produce  it.  It  was  proved  that  the  sheriff's  officer  who 
made  theseisure  had  put  his  son  into  possession,  and  given  the  warrant  to  him;  the  son  stated 
that  he  believed  he  returned  it  either  to  his  father  or  to  the  sheriff's  office.  The  officer  said  that 
it  was  his  custom  to  deliver  the  warrants  to  the  auctioneer,  that  they  might  be  transmitted  with 
the  auction  sheet  to  the  Excise-office,  through  the  supervisor  of  excise  for  the  district:  that  he  had 
searched  his  own  papers  for  it,  and  had  inquired  for  it  at  the  sheriff's  office.  A  search  was  also 
proved  among  the  auctioneer's  papers,  and  at  the  Excise-office;  but  the  supervisor  was  not  called, 
nor  any  search  of  his  papers  proved:— //eU,  that  reasonable  proof  was  given  of  the  loss  of  the 
warrant,  so  as  to  let  in  secondary  evidence  of  its  contents,  in  order  to  connect  the  sheriff  with  the 
officer. 
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and  chattels  in  the  declaration  mentioned  were  not  the  Bxek,  af  pum, 

1837 
property  of  the  plaintiSs ;  thirdly,  the  Statute  ofLimita-     . 

tions :  on  which  issues  were  joined.  At  the  trial  before 
Fawgkan,  J.,  at  the  Denbighshire  Summer  assises,  1836^ 
the  facts  appeared  to  be  as  follows: — 

By  lease,  dated  Ist  June,  18£4,  Mrs.  Sarah  Youde, 
being  tenant  for  life  of  an  estate  called  the  Plas  Madoc 
estate,  and  certain  collieries  therein,  called  the  Plas  Madoe 
collieries,  in  the  parish  of  Ruabon,  in  the  county  of 
Denbigh,  demised  to  her  son  Edward  Youde,  who  was 
tenant  in  remainder  of  the  same  property,  all  the  minetf  of 
coal  and  other  minerals  being  in  and  upon  the  said  here- 
ditaments and  premises  called  the  Plas  Madoc  estate,  for 
twenty-one  years,  at  an  annual  rent  of  300/.,  with  power  to 
him  to  erect  and  set  up  steam  and  other  engines,  ma* 
chinery,  &c.  &c.,  necessary  for  working  the  mines ;  subject 
to  a  proviso  for  re-entry  on  default  in  payment  of  the  rent 
for  forty  days  after  any  of  the  days  appointed  for  payment, 
or  if  the  lessee,  his  executors,  &c.,  should  make  any  assign- 
ment for  the  benefit  of  his  creditors,  or  should  become 
insolvent.  In  the  course  of  the  years  1825  and  18S6 
Edward  Youde  placed  on  the  premises  various  engines, 
machinery,  and  implements,  including  those  which  were 
the  subject  of  this  action.  The  steam-engines  and  other 
stationary  machinery  were  let  into  the  ground  in  the  usual 
manner.  By  indentures  of  lease  and  release,  dated  the 
3rd  and  4th  January,  1827,  Edward  Youde,  in  considera«» 
tion  of  5,000/.,  granted  to  Mrs.  Elizabeth  Whalley  an 
annuity  of  850/.  during  his  life,  and  conveyed  and  assigned 
to  the  plaintifTs,  Messrs.  Minshall  and  Veysey,  us  trustees 
for  Mrs.  Whalley,  all  his  interest  in  the  Plas  Madoc 
mansion-house  and  estate,  the  mines  of  coal  and  other 
minerals  lying  within  or  under  the  same,  and  all  the 
steam-engines,  boats,  waggons,  horses,  carriages,  and  other 
things  of  him  the  said  Edward  Youde  which  then  were, 
or  at  any  time  during   the  continuance  of  the  annuity 
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Etch.  e^Pkut,  aliould  be,  med  or  employed  irt  the  ihining,  working,  and 
^  "  ^  carrytibg  away  of  such  coals  and  other  mines  and  minerals, 
MiNf|iALL  upoRtrust  toi  permit  Edward  Youde  to  hold  and  enjoy  the 
Lloyd.  said  'hereditaments  and  premises  until  default  should  be 
made  ki  payment  of  the  annuity  for  two  calendnr  months 
after  any  oC  the  darys  of  payment,  and  on  such  default  to  en- 
teit^and«ellaitd  dispose  of  them  in  order  to  satisfy  the  ar- 
rears. '  Edward  Youde  continued  to  work  the  minett  on  his 
own  accouQl  until  ifae  month  of  November,1827,when  heim- 
derlet  tbemiforfourteen  years  to  theplaintifF  Veyseyyto- 
getlierowithitwoother  persons  of  the  names  of  Jackson  and 
Saunders.  .  The  rem  of  3002.  reserved  by  the  original  lease 
having  fallen  into  arrear,  and  Edward  Youde  being  in  a  state 
of  insolvency,  Mrs. Youde  brought  aa  ejectment  to  recover 
possession  ofi  the  mines  under  the  proviso  for  re-entry, 
and  in  June,  1829,  the  whole  of  the  premises  were  delivered 
to  .her  *by  <the  ahemff  of  Denbighshire  under  a' writ  of  pos- 
session ;  ,an4  she  continued  to  work  one  of  the  mines.  In 
November^  1809,  the  engines,  machinery,  and  implements, 
whiok  4tiU  remained  on  4he  premises,  were  seized  under  an 
alias  fieri  facias  issued  upbn  a  judgment  at  t/he  suit  of  the 
assignees  orMessrs.  Corset,  Naylor,  &  Co^,  bankers  at 
Whitchurch,  Shropshire,  against  Edward  Youde  atid  his 
sister  Julia  Youde,  for  a  debt  of  upwards  of  800/.  due  on 
certain  promissory  notes :  and  on  the  9th  November,  they 
werQc6old  to  satisfy  this  execution.  On  the  3rd  Octuber, 
1835,  the  present  actien  was  commenced  by  the  plaintiffs 
as  the  trustees  of  Mrs.  Whalley,  (to  whom  no  payment  had 
ever  been  made  on  account  of  the  annuity),  against  the 
defendant^,  who  was  the  sheriff^  of  Denbighshire  at  the 
time  of  the  above,  seizure  and  sale,  to  recover  the  value  of 
the  engines,  machinery^  &c.  so  sold.  The  warrant  under 
which  the  officer  levied  was  not  produced,  nor  was  any 
notifle  given  to  the  defendant  to  produce  it.  The  writ  of 
fieri  facias  was  produced  by  the  defendant,  but  no  memo- 
randum or   indorsement  of  the   officer's  name  appeared 
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opon  it.  Theofficer^  Jolin  Wild, was  called,  and  stated  that  Exeh.  nf  Pkat^ 
he  made  the- levy,  and  should  not  have  done  so  without  a  ^  '   ^ 

wanrant ;  that  the  custom  at  that  time  was  for  the  offioef  s  to  Mini  hall 
deliver  such  warrants  to  the  auctioneer  who  sold  the  goods/  Llotd. 
in  order  that  tbey  might  be  transmitted  to  the  excise  office 
together  with  the  auction  sheet:  that  he  had<  searched 
among  Ilia  papers,  and  had  inquired  at  the  under-sheriff's 
office,  but  could  not  find  the  warrant.  ■  He  stated  also 
that  he  had  put  his  son  into  possession  aAer  the  levy  wak 
made,  and,  as  he  believed,  gave  him  the  warrant.'  The 
son^  being  al:9o  called,  said  that  his  father  put  him  into 
possession,  and  gave  him  the  warrant;  and  that  be 
believed  he  returned  it  either  to  hii  father  or  to  the 
sheriflf's  office.  The  plaintiffs  then  called  the  widow  and 
executrix  of  the  auctioneer,  who  proved  that  she  had 
searched  her  husband's  papers  for  the  watrant  without^ 
finding  it;  and  also  a  clerk  from  the  head  excise  office  in 
London,  who  produced  from  the  office  the  auction  sheet 
of  this  sale,  and  said  that  no  warrant  was  attached  to  it, 
and  that  the  excise  laws  did  not  require  the  warrants  to 
be  transmitted  to  the  office.  He  stated,  however,  on 
cross-examination,  that  the  auction  sheets  were  forwarded 
through  the  supervisor  of  excise  for  the  district,  who 
sent  up  at  one  time  the  auction  sheets  of  many  sales ; 
that  all  those  so  sent  up  together  were  kept  in  the  same 
envelope;  that  in  the  envelope  in  which  this  w«^b  found 
there  were  many  othersi  to  none  of  which  warrants  were 
annexed;  and  that  he  had  not  searched'  beyond  that  en- 
velope. The  supervisor  was  not  called,  nor  was  any 
search  proved  among  his  piipsrs.  It  was  objected  for  th^ 
defendant,  that  this  evidence  was  not  sufficient  to  let  in 
secondary  proof  of  the  warrant;  the  learned  judge  how- 
ever ruled  that  it  was,  but  gave  the  defendant  leave  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  a  differ- 
ent opinion.  The  authority  of  the  defendant  for  the 
seizure  under  the  fieri  facias  was  accordingly  proved  by 
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Exeh.rf  PUa$,  the  bailifT;  and  the  value  of  the  engines,  machinery,  and 

v....,^^.^     implements  sold  being  estimated  by  consent  at  1000/.,  and 

MiMSHALi.      that  of  the  steam  engines  and  other  fixed  machinery  at 

Lloto.        760/.,  a  verdict  was  taken  for  the  plaintiffs  for  the  former 

sum,  subject  to  a  motion  for  a  nonsuit  on  the  point  before 

stated,  and  also  on  the  ground  that  the  transfer  of  the 

machinery,  &c.  by  the  annuity  deed  was  void  for  want  of  a 

change  of  possession;^ or  to  reduce  the  damages  by  the 

latter  sum,  on  the  grounds  that  by  the  possession  taken 

under  the  ejectment  the  engines  revested  in  Mrs.  Youde, 

the  lessor,  and  also  that  trover  could  not  be  maintained 

for  such  engines. 

In  Michaelmas  term,  Cresswett  moved  pursuant  to  the 
leave  reserved,  and  obtained  a  rule  on  all  the  above  points, 
excepting  that  as  to  the  invalidity  of  the  annuity  deed ; 
the  Court  observing  that  the  case  was  very  different  from 
that  of  an  omission  to  take  possession  under  a  deed  con- 
templating an  immediate  change  of  possession.  Here  the 
deed  contemplated  that  Edward  Youde  should  continue 
in  possession  until  default,  and  it  was  the  mere  omission  of 
the  trustees  to  take  possession  after  default. 

Jervis  and  Mat/tew  now  shewed  cause  against  the  rule. 
— First,  there  was  sufficient  proof  of  search  for  the  war- 
rant to  let  in  secondary  evidence,  in  order  to  connect  the 
sheriff  with  the  bailiff.  The  warrant  is  an  instrument 
which  the  bailiff  ought  to  keep  for  his  own  protection, 
and  which  the  sheriff  is  not  the  proper  party  to  have  the 
custody  of.  Rex  v.  Utourbridge  (a)  was  a  stronger  case 
than  the  present.  There  it  appeared  that  an  indenture 
of  apprenticeship  had  been  given  to  the  wife  of  a  market 
gardener,  to  take  it  to  the  overseers  of  the  parish  by 
which  the  apprentice  was  bound  out;    that  the   market 

(a;  8  B.  &  Cr.  96;  2  Mau.  &  R.  43. 


CASTER  TERM,  7  WILL.  IT.  455 

gardener  and  his  wife  were  both  dead,  the  wife  having  Exck.  rf  PUtUt 
been  the  survivor ;  and  it  was  held  that  a  search  for  the 
indenture  in  the  parish  chest,  in  which  it  was  the  over- 
seer's duty,  if  it  came  into  his  hands,  to  deposit  it,  was  of 
itself  suflScient  to  let  in  secondary  evidence  ofthe  contents. 
That  case  directly  meets  the  observation  which  will  pro- 
bably be  made  on  the  other  side,  that  a  search  ought  to 
have  been  made  for  the  warrant  among  the  supervisor's 
papers.  But  as  it  was  his  duty,  if  it  came  into  his  posses- 
sion, to  transmit  it  to  the  excise-office,  it  will  be  pre- 
sumed either  that  he  did  so,  or  that  it  had  been  lost. 
But  further,  the  warrant  having  done  its  office,  so  that  it 
was  no  longer  of  consequence  to  preserve  it,  much  less 
evidence  is  sufficient  to  raise  a  presumption  of  its  loss,  than 
would  otherwise  be  necessary.  Brewster  v.  Sewett{a), 
Freeman  v.  AsheU{b)^  Kensington  v.  Inglis  (c).  [The  Court 
here  intimated  that  they  mightproceed  to  the  other  points]. 
Sndly.  It  must  be  admitted  that  trover  cannot  be  main- 
tained for  articles  which  are  strictly  fixtures.  But  it  is 
submitted  that  these  engines  are  not  so,  but  are  rather  to 
be  considered  as  mere  annexations  to  the  freehold  ;  or  at 
all  events,  that  they  are  such  fixtures  as  are  privileged  for 
the  purposes  of  trade,  and  were  removable  and  assignable  by 
the  lessee.  There  seems,  moreover,  to  be  a  distinction  be- 
tween those  fixtures  which  a  tenant  voluntarily  surrenders 
to  the  landlord  at  the  expiration  of  his  term,  and  those 
which  the  landlord  takes  by  a  compulsory  entry.  In  Lyde 
V.  Russell  (d),  the  Court  acted  upon  the  doctrine  that  on  the 
expiration  of  the  term  fixtures  put  up  by  the  tenant  be- 
come a  gift  in  law  to  the  reversioner.  That  principle 
cannot  be  applied  to  the  case  where  the  reversioner  takes 
compulsory  possession  of  them.  So  also,  where  the 
tenancy  is  determined  by  death,  fixtures  erected  during 

(a)  3  B.  &  Aid.  296.  (c)  8  East,  273. 

(6)  2  B.  &  Cr.  494;  3  Dowl.  (d)  I  B.  &  Aid.  394. 

&  R.  669. 
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Exeki  ffj^os,  the  term  will  not  go  to  the  landlord.     In  Davh  v.  Jones  (a), 

certain  parts  of  a  machine  put  up  by  the  tenant  during  his 
term,  which  were  capable  of  being  removed  Without  in- 
jnritig  the  other  parts  of  the  machine  or  the  building,  and 
had  been  usually  valued  between  the  outgoing  and  in- 
coming tenant,  wer6  held  to  be  the  goodd  and  chattels  of 
the  outgoing  (enanti  for  which  he  might  maintain  ti^over. 
The  relaxation  of  the  old  strict  rule  as  to  fixtures  is  much 
greater  as  between  landlord  and  ienant  than  as  between 
heir  and  'Executor ;  Laidtm  v.  LaMon  (ft) ;  Lord  Dudley 
V.  Lord  Ward{c).  [^Parke,  B. — One  question  is,  whether, 
in  strict  law,  the  plaintiffs,  who  represent  Edward  Youde, 
the  lessee,  could  derive  from  him  any  greater  right  than 
to  remove  the  fixtures  during  the  term,  or  while  they 
continued  in  possession  after  it  expired  f  Even  supposing 
these  engines^  therefore,  to  be  the  subject  of  an  action  of 
trover,  can  the  plaintiffs  maintain  trover  for  them  ?]  The 
plea  alleges  that  they  are  not  the  plaintiff;^*  goods  for  any 
purposes :  the  sheriff,  at  all  events,  has  no  right  to  say  that 
as  against  the  plaintiffii.  The  rule  of  law  established  by 
the  modern  cases  is,  that  the  lessee  has  a  right  to  remove 
articles  annexed  to  the  freehold,  which  are  removeable 
without  injury  to  the  freehold:  Penton  s.  Robart{d)\ 
Elwes  V.  Maw  {e) ;  Trappes  v.  Hartir  (f) ;  and  for  such 
annexations  trover  may  be  maintained.  [Parke,  B. — Some 
doubt  has  been  thrown  on  Trappes  v.  Harier,  as  far  as 
it  bears  upon  this  point]. 

Cresswell,  Tynvhilif  and  Welsby,  in  support  of  the 
rule. — First,  no  sufficient  search  for  the  warrant  was 
proved,  so  as  to  let  in  secondary  evidence.  A  warrant 
of  seizure  by  no  means  becomes^  as  has  been  said,  a  use- 


{a)  2  B.  &  Aid.  165.  {d)  2  East,  83. 

(6)  3  Atk.  13.  («)  3  East,  38. 

(c)  Ambl.  13.  (/)  2  C.  &  M.  153 ;  3  Tyr.  6(M. 
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teas  document  after  the  execution  has  been  levied :  it  is  ^ch'  of  PUat, 

1 837. 
frequently  needed  fur  the  protection  of  the  officer  orof  the 

sheriff.  Here  there  was  no  notice,  to  the  defendanli  to 
produce  the  warrant,  nor  any  search  proved  at  tbe  office, 
so  as  to  supply  the  place  of  such  notice*  There  is  no 
satisfactory  proof  that  it  was  delivered  to  the  auctioneer; 
if  it  was  not,  Wild  the  son  retained  it,  and  po  search  is 
proved  among  his  papers;  and  if  it  was,  tbe  presumption 
is  that  the  auctioneer  delivered  it  to  the  supervisor^  through 
whom  tfie  papers  were  transmitted  to  the  excise-office.:  and 
as  it  appears  that  this  document  had  not  found  its  way  to 
the  excise-office,  the  supervisor  ought  to  have  been  called 
to  state  what  had  become  of  it,  or  evidence  should  have 
been  given  of  a  search  among  his  papers.  The  rule  is, 
that  such  proof  must  be  adduced  a»  shall  reasonably 
satisfy  the  Court  that  the  document  is*  lost(:  and  it 
was  quite  as  reasonable  that  the  plaintiffs  should  supply 
this  link  in  the  chain  of  proof  as  to  the  transmission 
of  the  warrant,  as  those  which  wei^  supplied  by  the 
searches  at  the  auctioneer's  and  at  the  excise-office.  All 
the  cases  lay  down,  that  in  the  absence  of  notice  to  the 
sheriff  to  produce  the  warrant,  its  non-production  ought 
to  be  accounted  for  by  clear  and  satisfactory  evidence. 
Drake  v»  St/kes  (a),  Martin  v*Bell{b),  Hill  w  Sheriff  of 
Middlesex  (c),   Taplin  v.  Ally  (d). 

Secondly,  the  whole  engines  being  affixed  to  the  free- 
hold, are  not  the  less  fixtures,  because  paris  of  them  may 
be  removed  without  damage  to  the  freehold  itself.  The 
removal  even  of  those  paits  would  prevent  the  engines 
from  working,  and  so  be  an  injury  to  the  freehold.  Nor 
is  there  any  distinction  between  the  case  where  the  term 
expires  by  effluxion  of  time,  and  where  it  is  determined 
by  forfeiture ;  Slorery,  Hunter  (e).     It  is  not,  in  such  case, 

(a)  7T.  R.  113.  (d)  3  Bingr.   164;    10  Moore, 

(6)  I  Stark.  Rep.  413.  564. 

(c)  Holt»8  N.  P.  C.  217;  7          («)  3  B.  &  Cr.  368 ;  5  Dowl. 

Taunt.  8.  &  R.  240. 
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&wA.  nf  PUoit  determined  by  the  act  of  the  landlord,  but  by  the  wilful 
1837.  f  J 

^     default  of  the  tenant.     If  the  fixtures  are  to  be  considered 

MiNtBALL      as  reverting  to  the  landlord  by  the  gift  of  the  tenant^  it 

Llotd.        would  follow  that  the  tenant's  declaration  that  he  did  not 

intend  to  give  them  to  the  landlord  might  defeat  such  gift 

Alderton,  B. — Is  it  not  a  presumption  of  law  that  he  gives 

them  to  the  landlord,  unless  he  removes  them  during  the 

term  ?]     It  is  by  no  means  certain  that  the  lessee  had  the 

right  to  remove  these  engines  at  all ;  but  if  he  had,  that 

right  was  clearly  co-existent  only  with  his  tenancy. 

But,  at  all  events,  they  cannot  be  recovered  in  trover, 

Lee  ¥•  Risdon  (a),  Coombs  v.  Beaumont  (bj,  HaUen  v. 

Bunder  (c),  Boydell  v.  M* Michael  (d).     The  authority 

of  Trappesv.  Harterj  which  is  the  only  case  apparently  in 

favour  of  the  plaintiffs  on  this  point,  has  been  much  shaken 

by  the  two  latter  cases. 

Parke,  B. — I  think  the  rule  should  be  discharged  as  to 
entering  a  nonsuit,  but  that  it  must  be  made  absolute  for 
reducing  the  damages  to  the  value  of  the  moveable  articles. 
The  first  point  is,  whether  reasonable  diligence  was  used 
to  find  the  warrant,  so  as  to  raise  a  presumption  of  its  loss: 
that  is  a  question  for  the  Court  to  decide.  Prim&  facie, 
the  warrant  ought  to  be  produced  as  the  authority  under 
which  the  seizure  is  made ;  if  it  be  not  produced,  due  dili- 
gence must  be  shewn  to  have  been  used  to  find  it.  I 
think  in  this  case  due  diligence  was  used.  The  oflScer  re- 
ceives the  warrant  from  the  sherifT,  and  ought  to  keep  it 
for  his  own  protection ;  he  is  not  necessarily  to  leave  it  in 
the  possession  of  the  sheriff.  Here  the  officer  is  called, 
and  he  has  it  not ;  and  on  his  evidence,  I  think  the  sheriflT's 
office  is  excluded ;  for  he  says  he  inquired  there  for  it  in 
vain.    According  to  his  evidence,  it  comes  into  the  hands  of 


(a)  7  Taunt.  191.  (c)  1 C.  M.  &  R.  266. 

(b)  5  B.  &  Ad  72;  2  N.  & M.  235.       {d)  Ibid.  177* 
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the  auctioneer :  the  son's  statement,  however,  is  that  it  was  ^ch.  cf  PUa$, 

1837. 
delivered  to  him ;  but  he  does  not  produce  it,  and  it  may  ^  *  - 

reasonably  be  presumed  that  it  was  returned  by  him  to  his  Minshall 
nuber.  That  brings  it  back  to  the  hands  of  the  auctioneer,  Lloyd. 
whose  business  it  was  to  transmit  it  through  the  supervisor 
to  the  Excise-office.  We  must  conclude  that  the  super- 
visor did  his  duty,  and  sent  up  all  the  papers  delivered 
to  him ;  nor  is  it  a  document  which  he  would  be  likely  to 
keep.  The  reasonable  presumption  is,  therefore,  that  it 
was  lost  by  the  sheriff's  officer  or  the  auctioneer. 

Then,  as  to  the  other  point,  we  must  take  these  engines, 
on  the  report  of  the  learned  Judge,  to  have  been  in  part 
affixed  in  a  substantial  manner  to  the  freehold,  in  the  ordi- 
nary way  in  which  steam-engines  are  erected;  and  the 
law  is  clearly  settled  by  the  cases  of  Lee  v.  Risdon,  and 
Hallen  v.  Runder^  that  every  thing  substantially  and  per- 
manently affixed  to  the  soil  is  in  law  bl  fixture.  The  prin- 
ciple of  law  is,  that  '^  quicquid  solo  plantatur  solo  cedit." 
The  right  of  a  tenant  is  only  to  remove  during  his  term  the 
fixtures  he  may  have  put  up,  and  so  to  make  them  cease  to 
be  any  longer  fixtures.  That  right  of  the  tenant  enables  the 
sheriff  to  take  them  under  a  writ,  for  the  benefit  of  the 
tenant's  creditor.  I  assent  to  the  doctrine  laid  down  in 
Coombs  V.  Beaumont  and  Boydeli  v.  M' Michael,  that  such 
fixtures  are  not  goods  and  chattels  within  the  bankrupt 
law,  though  they  are  goods  and  chattels  when  made  such  by 
the  tenant's  severance,  or  for  the  benefit  of  execution  cre- 
ditors. The  old  law,  as  laid  down  by  Lord  Holt  in  Poole's 
case  (a),  cited  in  Lyde  v.  Russell  emd  Penton  v.Robart,  was 
as  I  have  stated.  These  engines,  therefore,  were  never 
goods  and  chattels  at  all,  so  as  to  pass  to  the  plaintiffs. 
They  had  only  the  same  right  of  removal  as  the  tenant, 
which  certainly  ceased  in  June  1829 :  and  that  right  of  re- 
moval would  not  have  enabled  him  to  sue  in  trover  for  them, 

{a)  1  Salk.  368. 
VOL.  II.  H  H  M.  W. 
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Bteh.  of  Pleat,  even  during  his  term.   The  judgment  in  Davis  v.  Jones  pro- 
^     ceeded  entirely  on  the  ground  that  the  jibs,  which  were  the 
MiNBHALL     subject  of  the  action,  were  not  fixtures  at  all,  but  mere 
Lloyd.        personal  chattels.     Here  there  is  no  doubt  that  the  steam* 
engines  were  left  affixed  to  the  freehold  after  the  expira- 
tion of  the  term,  and  after  the  plaintiffs  had  any  right  to 
consider  themselves  tenants ;  and  I  am  of  opinion  that  trover 
is  not  maintainable  for  them. 

BoLLAND,  B. — I  am  of  the  same  opinion.  As  to  the 
first  point,  I  think  there  was  sufficient  evidence  of  search 
for  the  warrant  to  let  in  secondary  evidence.  As  to  the 
other  point,  there  is  no  doubt  that  these  steam-engines 
are  found  to  have  been  fixed  to  the  freehold.  I  do  not  go 
the  whole  length  of  saying  that  there  may  not  be  engines 
of  this  kind  such  as  to  entitle  the  tenant  to  remove  them ; 
there  are  cases  in  which  it  can  be  done  without  any  injury 
to  the  freehold  at  alL  But  whether  the  tenant  here  had  a 
right  to  remove  them  or  not,  the  present  question  is  put 
an  end  to  by  the  case  of  Lee  v.  Risdon  ;  he  did  not  remove 
them  during  his  term,  and  his  right  was  then  determined. 

Alderson,  B. — I  am  clearly  of  the  same  opinion  on  both 
points.  Fixtures  cannot  become  goods  and  chattels  until 
the  tenant  has  exercised  his  right  of  making  them  so, 
which  he  can  only  exercise  during  his  possession.  The 
moment  that  expires  he  cannot  remove  them  ;  and  trover 
cannot,  therefore,  be  maintamed  for  them.  Lord  Holt  (a) 
expressly  puts  the  tenant's  power  to  remove  erections  put 
up  for  carrying  on  trade,  on  the  ground  of  its  being  a 
power  coupled  with  an  interest. 

Rule  absolute  to  reduce  the  damages, 
(a)  1  Salk.  168. 
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Ejteh,  of  Pleatt 
1837. 

Norton  v.  Ellam.  """""""^^^ ' 

Assumpsit  on  a  promissory  note,  payable  on  demand,   ^"  ■  note  pay- 

.  -     -       /»  1     •  Tfci  1  n  *^^®  with  in- 

with  lawful   mterest.      Flea,   that  the   cause   of   action  tereston 
did  not  accrue  within  six  years.  sSrutetfLLt- 

ationt  begins 

At  the  trial  before  Lonl  Abmger,  C.  B.,  at  the  Mid-  date  of  the  note, 
diesex  sittings  after  last  Michaelmas  term,  the  note  given 
in  evidence  was  in  the  following  form : — *'  I  promise  to  pay 
400/.  on  demand,  with  lawful  interest.*'  The  question 
was,  whether  the  statute  ran  from  the  date  of  the  note,  or 
from  the  time  of  the  demand.  A  verdict  was  taken  for 
the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
statute  began  to  run  from  the  date  of  the  note,  there 
having  been  a  demand  within  six  years  after  the  date  of 
the  note,  but  no  subsequent  promise  to  pay.  Buti  having 
in  Hilary  Term  last  obtained  a  rule  accordingly, 

Petersdorff  Tiovr  shewed  cause. — When  a  note  is  payable 
on  demand,  a  demand  is  necessary  before  the  statute  can 
begin  to  run.  In  the  old  editions  of  Selwyn*s  N.  P.  a  case 
is  quoted,  Christie  v.  Fansici,  in  which  it  is  stated  to  have 
been  held  that  a  note  payable  on  demand  is  payable  imme- 
diately, and  that  the  Statute  of  Limitations  runs  from  the 
date ;  but,  in  a  subsequent  edition  (the  7th),  p.  334,  it  is 
said :  **  With  respect  to  promissory  notes  payable  on  de- 
mand, the  statute  runs  not  from  the  date  of  the  note,  but 
from  the  time  of  the  demand  ;"  and  a  *^  late  case  in  B.  R., 
overruling  Christie  v.  Fonsicif!  is  referred  to.  A  strong 
argument  arises  from  the  circumstance  of  its  being  made 
payable  with  interest,  as  it  shews  that  the  parties  in- 
tended some  time  to  elapse  before  a  demand.  In  Rumball 
V.  Ball{a)i  it  was  certainly  held  that  in  debt  on  a  note  pay- 

(a)  10  Mod.  as. 
H  H  2 


j 
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Exeh.  of  Pleas,  able  on  demand,  it  is  not  necessary  to  allege  a  demand  in 
1837.  ^  o 

the  declaration ;  because  the  Winging  the  action  was  a 

demand ;   but  that  was  in  an  action  by  bill.     That  is  now 
altered,  the  writ  of  summons  being  made  in  all  cases  the 
commencement  of  the  action.    To  say  that  the  statute  runs 
from  the  date  of  a  note  payable  on  demand,  would  be  to 
say  that  there  is  a  breach  of  contract  the  moment  the  note 
is  written :  but  there  can  be  no  such  thing  as  this  in  law  or 
reason,  that  a  breach  of  an  obligation  can  exist  at  the  in- 
stant of  its  creation  ; — some  interval  must  be  allowed ;  but 
even  if  it  is  possible  to  say  that  there  is  a  breach  of  contract 
immediately,  in  an  ordinary  case,  it  cannot  be  so  where  a 
security  is  payable  with  interest,  since  that  shews  that  some 
time  must   intervene  before  the  money  is  payable.     In 
Borough  V.  White  (a),  where,  in  an  action  by  the  indorsee 
againsrt  the  maker  of  a  promissory  note,  payable  with  in- 
terest on  demand,  the  plaintiff  having  proved  that  he  gave 
value  for  it,  the  defendant  tendered  evidence  of  declarations 
made  by  the  payee  when  the  note  was  in  his  possession,  that 
he,  the  payee,  gave  no  consideration  for  it  to  the  maker ; 
it  was  held   that  such  evidence    was   inadmissible,   as 
the   plaintiff  could   not   be   identified   with   the   payee, 
and  the  note  could  not  be  treated  as  overdue  at  the  time 
of  the  indorsement:  and  Bayley^  J.,  in  delivering  his  judg- 
ment, puts  a  case  which  applies  to  the  present.     **  It  is  said 
that  in  Banks  v.  Colwell,  BuUer,  J.,  treated  a  note  payable 
on  demand  as  a  note  taken  by  an  indorsee  after  it  >vas  due ; 
we  are  not,  however,  acquainted  with  all  the  circumstances 
of  that  case ;  payment  might  have  been  demanded  before 
the  indorsement,  and,  indeed,  it  is  stated  that  several  pay- 
ments had  been  made  on  account."     So  that  he  seems  to 
have   considered  that  there  would  be  no  breach  until  a 
demand  had  been  made.   In  Homes  v.  Kerrison  (6),  it  was 
held  that  on  a  bill  payable  after  sight  no  debt  accrues  until 

(a)  4  B.  &  Cr.  325.  (b)  2  Taunt.  323. 
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it  18  presented  for  payment^  and  that  the  statute  was  there-  Bxch.  of  PUat, 
fore  no  bar  unless  it  had  been  presented  for  payment  six 
years  before  the  action  commenced.  [Alderson^  B. — Do 
not  the  cases,  which  have  decided  that  the  bringing  the 
action  is  a  demand,  shew  that  there  has  been  a  previous 
breach?]  If  the  time  is  to  be  .calculated  from  the  date* 
there  could  be  no  plea  of  tender  when  the  bill  is  payable  on 
demand.  [Parke,  B. — Yes,  just  as  much  as  there  can  be  a 
plea  of  tender  to  goods  sold  and  delivered,  payable  for  on 
request ;  a  tender  of  the  amount  of  the  note  with  interest 
de  die  in  diem,  at  any  time,  would  be  a  good  plea.  The 
contract  on  the  note  is  in  a  state  of  being  broken  per- 
petually, if  the  party  does  not  pay  it].  If  the  law  be  so, 
this  difficulty  arises,  that  a  breach  of  contract  would  be 
admitted  upon  the  record,  giving  a  right  to  damages 
beyond  the  amount  of  the  note;  or  if  more  were 
tendered  than  the  amount  of  the  note,  then  a  breach 
of  contract  is  confessed,  and  the  tender  would  be  un- 
available. The  difficulty  is,  that  where  a  note  is  made 
payable  on  demand,  with  interest,  the  parties  contemplate 
that  some  interval  shall  elapse  before  the  money  is  required 
to  be  paid ;  that  is,  that  some  interest  should  have  accrued 
due.  Principal  and  interest  were  stipulated  to  be  paid : 
to  hold  that  the  note  was  due  from  the  date,  would  be  to 
vary  the  terms  of  the  contract,  and  exclude  the  right  not 
to  be  sued  till  some  interest  had  become  payable.  The 
question  in  all  cases  of  this  kind  is,  what  were  the  objects  of 
the  contracting  parties?  can  the  Court  say,  on  looking  at  this 
document,  that  immediate  payment  was  contemplated,  and 
not  a  loan  for  some  interval,  however  short  ?  The  note  was 
payable  either  at  the  moment  when  given,  or  after  demand. 
It  could  not  be  payable  at  the  moment  when  given,  because 
the  contingency  of  accruing  interest  had  not  and  could 
not  have  happened  ;  if  payable  after  demand,  then  the 
plaintiff  obtains  leave  to  sue.  The  case  of  goods  sold, 
or  money   lent,   is   not  analogous,  because  there  there  is 
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Exek,  of  PUas,  nothing  to  negative  the  idea  of  immediate  liability  to  pay. 

The  creation  of  the  debt  and  the  corresponding  duty  of 
discharging  it  are  co-existent  and  strictly  contemporaneous. 

BiUU  contra^  referred  to  Selw.  N.  P.,  8th  edition,  352, 
where  it  is  said :  '^  The  statute  runs  from  the  date  of  the 
note;  and  not  from  the  time  of  the  demand.'* 

Parke,  B. — I  entertain  no  doubt  at  all  on  this  point.  It 
is  the  same  as  the  case  of  money  lent  payable  upon  request, 
with  interest,  where  no  demand  is  necessary  before  bring- 
ing the  action.  There  is  no  obligation  in  law  to  give  any 
notice  at  all;  if  you  choose  to  make  it  part  of  the  contract 
that  notice  shall  be  given,  you  may  do  so.  The  debt 
which  constitutes  the  cause  of  action  arises  instantly  on 
the  loan.  Where  money  is  lent,  simply,  it  is  not  denied 
that  the  statute  begins  to  run  from  the  time  of  lending. 
Then  is  there  any  di£ference  where  it  is  payable  with  in- 
terest? It  is  quite  clear  that  a  promissory  note,  payable  on 
demand,  is  a  present  debt,  and  is  payable  without  any  de- 
mand, and  the  statute  begins  to  run  from  the  date  of  it. 
Then  the  stipulation  for  compensation  in  the  shape  of 
interest  makes  no  difference,  except  that  thereby  the  debt 
is  continually  increasing  de  die  in  diem.  It  is  quite  different 
from  the  case  of  a  note  payable  at  sight,  because  there, 
by  the  terms  of  the  contract,  it  must  be  shewn  before  the 
action  is  brought. 

Alderson,  B. — I  am  of  the  same  opinion.  It  must  be 
so  unless  there  is  something  to  shew  that  a  demand  is  to 
be  a  collateral  matter. 

Rule  absolute  to  enter  a  nonsuit. 
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Ejcch.  of  PUat, 
1837. 

Cannan  and  Others,  Assignees  of  Hbalby,  a  Bankrupt,     ^     -      " 

V.  Wood  and  Another. 

XR0V£R  to  recover  the  value  of  certain  silks,  the  A  delivery  of 
property  of  the  plaintiff.     Plea — that  the  silks  were  not  STde^n^art*'* 
the  property  of  the  plaintiff.  ^^^"^  ?f  * 

*       *        ^  i  previous  debt, 

after  a  secret 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  cy  committed 
Sittings  after  last  Michaelmas  Term,  it  appeared  that  the  uVm^1^°/' 
plaintiffs  were  the  assignees  of  Healey,  the  bankrupt,  who  protected  by  the 
had  been  a  dealer  in  laces  and  fringes,  and  that  the  de-  a  Geo.  4,  c.  16. 
fendants  were  lace-merchants,  living  at  Manchester.  The 
action  was  brought  to  recover  the  sum  of  35/.,  being  the 
value  of  two  parcels  of  goods  (principally  fringes  and  silks, 
part  made  up,  and  part  in  an  unmanufactured  state),  given 
by  the  bankrupt  to  the  defendants,  under  the  following 
circumstances : — The  bankrupt  being  indebted  to  the  de- 
fendants, the  latter  made  repeated  applications  for  pay- 
ment; in  consequence  of  which  pressure  the  bankrupt,  on 
the  11th  and  12th  of  June,  1885,  delivered  to  the  defend- 
ants two  parcels  of  goods,  in  part  payment  of  the  debt, 
and  a  few  days  afterwards  a  cognovit  was  given  for  the  resi- 
due. The  fringes  were  such  as  the  bankrupt  sold  in  his 
trade,  and  the  unmanufactured  silks  such  as  he  required 
for  his  business,  but  both  were  articles  of  a  description 
not  required  by  the  defendants  for  their  business  or 
otherwise,  and  would  not  have  been  taken  if  money  could 
have  been  obtained  from  the  bankrupt.  The  bankrupt 
had  previously  committed  a  secret  act  of  bankruptcy, 
and  a  fiat  was  subsequently  issued  against  him  on  the 
^th  of  June.  The  learned  Judge  left  it  to  the  jury  to 
say,  whether  this  was  a  payment  in  the  due  course  of 
trade,  which  they  found  it  was  not,  and  the  plaintiff  ob- 
tained a  verdict ;  the  learned  Judge  giving  the  defendants 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  this  was  a  payment  protected  by  the  8Snd 
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Etch,  of  Pleas,  section  of  the  6  Geo.  4,  c.  16.     In  Hilary  Term  last  Erie 
''  ^     obtained  a  rule  accordingly,  against  which 

Channell  now  shewed  cause.  The  question  is,  whether 
this  is  a  payment  which  is  protected  by  the  82nd  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16?  It  must  be  observed, 
that  as  the  plaintiffs*  title  accrued  from  the  act  of  bank- 
ruptcy, and  as  these  goods  were  theirs  by  ordinary  oper- 
ation of  law,  it  is  incumbent  on  the  defendants  to  bring 
themselves  within  the  82nd  section,  and  to  shew  that  this 
was  strictly  a  payment  within  the  meaning  of  that  section. 
It  enacts,  *^  That  all  payments  really  and  bona  fide 
made,  or  which  hereafter  shall  be  made  by  any  bank- 
rupt, or  by  any  person  on  his  behalf,  before  tlie  date  and 
issuing  of  the  commission  against  such  bankrupt,  to  any 
creditor  of  such  bankrupt  (such  payment  not  being  a 
fraudulent  preference  of  such  creditor),  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed.**  Now  it  is  clear  that  every  transfer  of 
goods  does  not  operate  as  «  payment.  A  delivery  of  goods 
to  a  creditor  cannot  be  considered  as  payment  unless  they  are 
delivered  in  the  ordinary  course  of  trade ;  and  here  the  jury 
have  expressly  found  that  the  goods  in  question  were  not 
delivered  in  the  ordinary  course  of  trade.  In  Carter  v. 
Breton  (a)^  where,  after  a  secret  act  of  bankruptcy  by  P., 
the  defendant  accepted  a  bill  of  exchange  for  him  for 
98/.,  at  three  months,  which  P.  paid  to  a  creditor  standing 
by ;  and  later  in  the  course  of  the  same  day  P.  agreed  to 
sell  the  defendant  four  horses,  as  a  security  for  70/.  of  the 
98/.,  and  they  were  aecordingfy  delivered  to  the  defen- 
dant, who  paid  the  bill  when  it  became  due;  it  was  held, 
that  the  transaction  was  not  protected  by  the  82nd  sec- 
tion of  the  act.  Thei^  the  question  had  gone  to  the  jury, 
and  they  had  found  that  there  was  a  bonfi  fide  sale  of  the 
horses,  and  given  a  verdict  for  the  defendant.     It  is  not 

(a)  6  Bin^r.  61 ;. 
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intended  to  say  that  that  case  is  precisely  similar  to  and  Bxch.  rf  Pkaa, 
decisive  of  the  present;  but  the  Court,  in  giving  judg- 
ment, assume  a  certain  state  of  facts  similar  to  the  present^ 
and  give  their  judgment  thereupon.  Tindalf  C.  J.,  at  the 
conclusion  of  his  judgment,  says:  '' Treating,  therefore, 
the  acceptance  by  the  defendant,  which  was  afterwards 
honoured^  as  an  actual  advance  of  money^  which  is  the 
most  favourable  way  of  considering  it  for  the  defendant, 
the  transaction  amounts  to  no  more  than  a  set-off  of  the 
price  of  the  horses  against  a  by-gone  debt ;  which  set-off 
is  agreed  upon  after  a  secret  act  of  bankruptcy  ;  and  we 
do  not  think  this  can,  in  any  point  of  view,  be  considered 
a  payment  within  the  8Snd  section  of  the  act.  lAlderton, 
B. — In  that  case,  the  horses  were  handed  over  as  a  secu- 
rity to  be  delivered  back  if  the  debt  were  paid.  How 
could  that  be  a  payment  ?  If  a  delivery  of  goods  is  such 
as  amounts  only  to  a  subject  of  set-off^  it  cannot  be 
pleaded  as  a  payment,  and  that  constitutes  the  distinc- 
tion ;  but  if  they  are  delivered  under  such  circumstances 
as  that  you  can  plead  payment,  why  should  it  not  be  a  pay- 
ment within  the  meaning  of  the  act  ?  As  for  instance,  if 
a  party  delivers  goods  as  for  a  particular  amount,  together 
with  the  balance  in  money,  then  they  would  clearly  be 
delivered  as  a  payment  pro  tanto.  Whether  they  were 
80  delivered  would  be  a  question  for  the  jury].  Then 
the  jury  have  here  determined  that  question,  as  they 
have  found  it  was  not  a  payment  in  the  ordinary  course 
of  trade.  [Parke,  B. — The  expression,  "  the  ordinary 
course  of  trade,*'  has  crept  in  by  mistake.  It  is 
used  in  the  19  Geo.  2,  c.  32,  but  is  omitted  in  the  46  Geo.  S, 
c.  135,  which  statute  uses  the  words  ''bonA  fide'' only. 
It  is  also  omitted  in  the  recent  statute,  where  the  words 
are  **  really  and  bona  fide."  The  finding  of  the  jury 
that  this  was  not  a  payment  made  in  tlie  ordinary  course 
of  trade,  is  only  important  as  far  as  that  might  induce 
them  to  believe  that  it  was  not  made  truly  and  bon&  fide]. 
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^«*-^^^«»»  In  Warde  t.  Clarke  (a),  where  the  bankrupt,  after  a 
^  secret  act  of  bankruptcy,  bought  on  credit  and  sold  for 
Cannan  ready  money  at  unduly  low  prices,  Lord  Tenierden  held 
Wood.  that  the  purchasers  w^re  not  protected  by  6  Geo.  4,  c.  16^ 
8. 82,  unless  the  purchase  was  in  the  usual  course  of  busi- 
ness. Here  the  fact,  whether  it  was  in  the  ordinary 
Qourse  of  trade,  was  left  to  the  jury,  and  they  found  it  was 
not.  IParke,  B. — It  is  quite  clear  that  this  was  to  be  a 
payment,  because  the  witness  proved  it  was  to  be  so ;  he 
said  they  were  given  in  part  payment.  Lord  Abinger, 
C.  B. — The  goods  were  to  be  sent  in  part  payment.  It 
might  not  be  in  the  due  Course  of  trade^  because  he 
disposed  of  some  goods  such  as  he  did  not  usually  sell — 
some  which  were  not  made  up :  yet  still  it  might  be  bona 
fide.  Alderson,  B. — The  case  of  Ward  v.  Clarke  was 
not  the  case  of  a  fair  transaction.] 

Erie  and  Saundere,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B. — I  was  induced  to  reserve  this 
point,  because  I  thought  the  section  was  to  be  construed 
in  the  same  manner  as  those  contained  in  the  old  acts. 
I  thought  the  point  ought  to  be  reserved  for  the  consider- 
ation of  th6  Court,  expressing  it  as  the  inclination  of  my 
opinion,  however,  at  Nisi  Prius,  that  it  was  not  a  payment 
within  this  statute.  I  reserved  it  without  giving  any  de- 
finite opinion  at  the  titne. 

According  to  the  6th  Geo.  4,  c.  16,  and  the  46th  Geo. 
3,  c.  185,  it  is  clear  that  those  acts  made  it  a  valid  pay- 
ment if  made  by  a  bankrupt  more  than  two  months  before 
the  suing  out  of  the  commission.  The  modern  Act  of  Par- 
liament of  the  6  Geo.  4,  adopts  the  language  of  Sir  Samuel 
Romilly*s  act,  and  makes  it  a  valid  payment,  if  made  bon& 
fide  more  than  two  months  before  the  suing  out  of  the  com- 
mission, though  after  a  prior  act  of  bankruptcy.  The  last 
statute  has  been  altered  in  some  degree  from  the  former, 
but  I  think  it  must  be  construed  in  the  same  manner ;  and 

(a)  Moo.  &  Malk.  497. 
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the  question  is,  whether  this  was  bon&  fide  a  payment.     I   Sxeh^  </  Pua$, 

cannot  say  it  was  not  bonft  fide,  looking  at  the  circumstances 

attending  this  transaction.  It  did  not  appear  that  there  was 

any  fraud  on  the  part  of  the  creditor,  or  that  he  had  any 

knowledge  of  the  act  of  bankruptcy,  and  these  goods  were 

delivered  by  the  debtor,  alleging  tluit  he  could  not  raise 

the  money,  but  was  willing  to  pay  part  in  goods,  if  the 

other  would  receive  it,  which  he  did,  intending  to  take  the 

remainder  at  a  future  period;  and  the  question  is^  whether^ 

under  these  circumstances,  what  was  done  was  bona  fide 

done.    We  cannot  suppose  the  debtor  did  not  mean  it  as 

part  payment,  or  that  the  creditor  did  not  mean  to  take  it 

as  part  payment ;  it  is,  therefore,  within  the  act,  and  the 

rule  ought  to  be  absolute  for  a  nonsuit. 

Parke,  B. — I  am  of  opinion,  upon  all  the  facts  of  this 
case,  that  the  rule  ought  to  be  absolute  for  entering  a  non- 
suit. It  appears  to  me,  after  reading  the  learned  Judge's  re* 
port,  and  hearing  the  arguments  of  counsel,  that  the  ques- 
tion is  reduced  to  this :  whether  a  payment  in  goods  is  a 
payment  within  the  provisions  and  meaning  of  the  eighty- 
second  section ;  and  I  think  it  clearly  is,  and  ought  to  be 
so  considered.  There  are  no  words  which  say  it  shall  be 
a  payment  in  money;  it  may  be  in  money  or  money's  worth ; 
the  case,  however,  does  not  rest  only  on  that,  for  we  have 
the  authority  of  Lord  Kenyony  in  the  case  of  Wilkins  v. 
Casey  (a)  for  saying  that  a  payment  in  goods  is  a  payment 
within  the  statute  1  Jac.  1,  c.  15,  s.  14;  and  the  question 
being  reduced  to  this,  it  is  clear  on  the  evidence  that  these 
goods  were  delivered  in  the  way  of  payment;  so  that  they 
never  could  have  been  made  the  subject  of  an  action  for 
goods  sold  and  delivered  on  the  part  of  the  bankrupt,  be- 
cause the  parties  applied  for  payment  to  the  bankrupt, 
and  agreed  it  was  to  be  taken  in  goods.  Then,  as  to  the 
question  of  its  being  really  and  bona  fide  made,  and  not  being 
a  fraudulent  preference  of  some  particular  creditor,  which 

(CI)  7  T.  R.  713. 
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Rnh.  of  Pleas,  would  be  requisite  in  order  to  invalidate  the  transactioki,  it 
-  seems  to  roe  that  question  really  does  not  arise  on  the 
Cannan  evidence  ;  and  if  it  had,  my  lord's  attention  ought  to 
Wood.  have  been  called  to  it,  and  be  should  have  been  asked  to 
leave  that  question  to  the  jury;  but  it  appears  to  me 
there  is  no  ground  for  saying  on  this  evidence  that  it  was 
not  really  intended  to  be  a  payment,  and  that  it  was  not 
bona  fide  made,  and  there  is  no  pretence  for  saying  it  was 
a  fraudulent  preference  of  one  particular  creditor.  With 
respect  to  the  question  that  Was  left  to  the  jury,  it  seems  to 
me  not  a  question  at  all  to  be  lefl  to  the  jury,  for  it  is  no 
longer  necessary,  in  order  to  protect  the  payment,  that  it 
should  be  made  in  the  ordinary  course  of  trade,  as  it  was 
necessary  under  the  19th  Geo.  2.  These  words  were 
dropped  in  Sir  Samuel  Romilly's  Act,  and  in  this  statute 
are  altogether  omitted :  so  that  that  question  was  unneces- 
sarily left  to  the  jury.  It  could  only  be  important  as  assist- 
ing the  jury  to  determine  as  to  the  bona  fides  of  the  trans- 
action, but  is  by  no  means  a  conclusive  test.  I  think  the 
rule  ought  to  be  made  absolute. 

BoLLAND,  B. — I  am  of  the  same  opinion.  I  have  no 
doubt  in  this  case :  an  equivalent  is  given  for  the  debt, 
and  the  question  is,  whether  its  being  in  goods  amounts  to 
a  payment  within  the  statute.  Lord  Kenyan  seems  to 
have  thought  there  was  no  doubt  upon  the  subject,  and  I 
see  no  reason  why  a  payment  in  goods  may  not  be  as  good 
as  a  payment  in  money.  Then  the  only  question  is, 
whether  there  is  any  thing  to  impeach  the  case,  from  the 
mode  in  which  the  transaction  was  carried  on.  Here  is  an 
application  made  on  behalf  of  a  person  who  brought  an 
action  against  the  debtor ;  and,  from  the  circumstances  in 
which  they  were  placed,  he  naturally  wished  to  get  the 
money  as  soon,  and  at  as  little  expense  to  himself,  as 
he  could;  and  he  agreed,  therefore,  to  take  a  part 
of  the  debt  in  goods,  and  to  take  a  cognovit  for  the 
rest.     It  seems  to  me  the  question  is  altogether  one  way ; 
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and  as  to  the  bona  fides,  I  think  nothing  whatever  appears  Etch.  ofPUa$, 
to  impeach  it. 

Aldbrson,  B. — ^I  am  of  the  same  opinion ;  it  seems  to  me 
this  was  a  payment  legally  and  bona  fide  made.  Whether 
it  was  legally  made  would  depen4  u{M?n  this, — whether  the 
goods  were  delivered  and  taken  under  such  circumstances 
as,  in  point  of  law,  would  amount  to,  a  payjne^t^of  the 
debt,  so  that  a  party  could  have  pleaded  it  as  a  payment ; 
if  it  could  only  be  pleaded  as  a  set-off^,  that  would  not 
be  suflScient.  But  if  it  is  to  be  taken  as  a  part  payment,  and 
that  part  of  the  debt  is  therefore  wiped  ofi^,  then  it  was 
pleadable  as  a  payment.  That  appears  to  be  the  real 
criterion  to  be  applied  to  the  casein  the  Court  of  Common 
Pleas.  Then,  as  regards  the  question  of  it^  being  a  bon& 
fide  transaction,  it  appears  to.  me  thi^t  there  is  no  pretence 
for  saying  it  i^  an  upfa^r.  transaction.  ,    .  ,f 

Parke,  B. — The  bankrupt  never  could  have  main- 
tained any  action  for  goods  sold  and  delivered  in  this  case. 

Rule  absolute. 


Perry  and  Others  v.  Skinner. 

t^ASE  for  the  infringement  of  a  patent  for  an  improve-  Where  a  patent 
ment  in  pens,  of  which  the  plaintifis  were  assignees.    The  void,  but 
declaration  stated  that,  after  the^  assignment  tOjtbe  plain-  5"^  6'win°4^'^ 
tiffs,  and  after  the  passing  of  a  certain  act  of  Parliament,  ^f?*  byfiUng 

*  ^  a  duclaimer  of 

intitled  *'An  Act  to  amend  the  Laws  touching  Letters  part  of  the  in- 
Patent  for  Inventiona/'  to  wit^  on.the,  30th  April,  1836,  Icrhatnotare- 
the  plaintiffs,  hjr  and  with  the  leave,  of  Sir  Robert  ^p^'on^soas 
Mounsey  Rolfey  Ktit.,  then , being  his  Mfy^ty*8  Solicitor-  to  make  a  party 
General,  first  had  and  duJjy  certified  Ijy  his  fiat  and  signa-  fnngementof 
ture  in  that  behalf,  entered  with  the  clerk  of  the  patents  ^  A^Tme  of ' 
a  certain  disclaimer  and  memorandum  of  alteration,  in  ^"^."."^  '"^^ 

ditclaimer. 

writing,  of  part  of  the  specification,  (the  same  not  being 
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Bjeeh.  </  Pieeu,  such  disclaimer  or  alteration  as  extended  the  exclusive 
1837. 

right  granted  by  the  letters  patent),  by  which  disclaimer 

and  memorandum  of  alteration,  the  same  being  under  the 
hands  and  seals  of  the  plaintiffs,  they  did  disclaim  as 
follows,  (setting  forth  the  particular  part  of  the  speci- 
fication disclaimed,  and  the  alteration  in  the  claiming 
clause,  necessary  to  make  it  consistent  with  the  previ- 
ously mentioned  part  of  the  specification),  which  said 
disclaimer  and  memorandum  of  alteration  afterwards 
were  filed  by  the  said  clerk  of  the  patents,  and  duly 
enrolled  with  the  said  specification,  pursuant  to  the  sta- 
tute. The  declaration  then  alleged,  that  tiie  defendant, 
within  the  term  of  fourteen  years,  to  wit,  on  the  20th  of 
February,  1836,  and  on  divers  other  days,  &c.,  did  coun- 
terfeit the  said  invention,  and  did  use  and  practise  the 
same  otherwise  than  in  relation  to  the  said  part  of  the  in- 
vention so  disclaimed,  in  breach,  &c. 

Plea,  as  to  so  many  of  the  supposed  grievances  as  were 
committed  before  the  SOth  of  April,  1836,  actionem  non, 
because  the  said  disclaimer,  &c.  was  not  entered  or  en- 
rolled until  the  SOth  of  April,  1836,  as  aforesaid,  and  until 
after  the  committing  of  the  grievances  in  the  introductory 
part  of  the  plea  mentioned,  and  that  the  said  invention, 
for  which  tha  said  letters  patent  were  originally  granted, 
was  not  at  the  time  of  making  and  granting  the  said  letters 
patent  a  new  invention ;  but,  on  the  contrary  thereof,  had 
been,  as  to  a  material  part  thereof,  publicly  and  generally 
practised,  used,  and  vended,  before  the  date  of  the  letters 
patent,  by  reason  whereof  the  rights  &c.  granted  by  the 
patent  were  void ;  wherefore  the  defendant,  at  the  said 
several  times,  when  &c.,  before  the  said  SOth  of  April, 
18S6,  and  whilst  the  said  rights  &c.  were  so  void  &c., 
committed  the  said  several  supposed  grievances,  as  he  law- 
fully might. 

Replication — That  the  said  last- mentioned  grievances 
were  respectively  committed  only  with  relation  to,  and  in 
respect  of,  those  paris  of  the  said  invention,  to  which  the 


EASTER  TBRM|  7  WILL.  IV.  478 

said  disclaimer  and  memorandum  had  no  reference,  and  ^ch.  of  Pkat, 

1837. 
did  not  apply ;  and  that  the  said  last-mentioned  parts  of 

the  said  invention  were,  at  the  time  of  making  and  granting 
the  said  letters  patent,  a  new  invention. 

Special  demurrer  and  joinder. — ^Tbe  point  stated  for 
argument  in  the  margin  of  the  demurrer  bo6k,on  the  part 
of  the  defendant,  was  as  follows : — ^The  defendant  means 
to  contend,  that  the  patent  was,  and  by  the  rejdicatidn^  is 
admitted  to  have  been,  void  at  the  time  of  the  alleged  m- 
fringement,  to  which  the  plea  is  pleaded ;  and  therefore 
such  infringement  was  lawful  when  it  took  place,  and  can- 
not be  rendered  otherwise  by  a  subsequent  disclaimer^ 
even  as  to  those  parts  of  the  patent  which  are  not  dis- 
claimed or  altered. 

Wighimany  in  support  of  the  demurrer. — ^The  question 
is,  whether,  supposing  the  patent  to  have  been  ori^nally 
void,  but  afterwards  amended  under  the  recent  Act,  5  &  6 
Will.  4,  c.  83,  a  party  can  be  made  liable  by  relation  for  an 
infringement  committed  in  the  meantime,  before  the  amend- 
ment has  been  made.  The  question  turns  on  the  con- 
struction of  the  first  section  of  that  statute,  which,  after 
providing  that  any  person  having  obtained  letters  patent 
for  any  invention,  may  enter  a  disclaimer  of  any  part  of 
either  the  title  of  the  invention  or  of  the  specification,  or 
a  memorandum  of  any  alteration  therein,  enacts  that 
*'  such  disclaimer  or  memorandum  of  alteration  being  filed 
by  the  clerk  of  the  patents,  and  enrolled  with  the  specifi- 
cation, shall  be  deemed  and  taken  to  be  part  of  such  letters 
patent  or  such  specification^  in  all  courts  whatever."  By 
the  old  law,  before  the  passing  of  this  statute,  where  the 
specification  was  too  large,  the  patent  was  held  to  be 
wholly  void :  Rex  v.  Else  («),  Campion  v.  Benyon  (b). 
The  declaration  here  describes  the  disclaimer  and  memo- 
randum of  alteration  as  having  been  made  on  the  30th  of 

(a)  11  East,  109,  note.  '    {b)  3  Brod.  &  Bing.  5. 

VOL.  II.  II  M.  W. 
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EmA.  ft  Pi^^  April,  18^    The  plea  states  that  the  disckMmcr  was  not 
1837. 

enrolled  ontil  the  30th  April,  and  not  until  after  the  i 


frmgeinent  had  taken  place,  and  that  the  invention  was 
not  a  new  invention,  but,  as  to  a  material  part,  an  old  in* 
veation,  by  reason  whereof  the  patent  was  Toid.  It  is  ad- 
ttntted  by  the  replication  that  every  thing  that  was  wrong* 
fully  done  by  the  defendant  was  before  the  disclaimer,  but  it 
is  alleged  that  parts  of  the  invention  so  lafriBged  were  new* 
Apart  from  tiie  recent  statute,  the  defendants  would  have 
a  good  defence,  as  the  patent  would  he  wholly  void.  And 
that  statute  has  no  retrospective  operation.  It  says,  that 
sQch  disclaimer  being  filed  and  enrolled,  it  shall  be  deemed 
to  be  part  of  the  specification.  lAUersamj  B. — Part  of 
the  specification — it  does  not  say  of  the  original  specifica* 
tion].  Then  there  is  a  proviso  *^  that  no  such  disclaimer 
or  alteration  shall  be  receivaUe  in  evidence  many  action  or 
suit  (^ave  and  except  in  any  proceeding  in  scire  facias) 
pending  at  the  time  when  such  disclaimer  or  alteration  was 
enrolled^  but  in  every  such  action  or  suit  the  original  title 
and  specification  alone  shall  be  given  in  evidence."  But 
there  are  no  words  in  the  act  making  parties  wrong-doers 
by  relation ;  the  disclaimer  is  only  to  operate  from  the 
date  of  its  filing  snd  enrolment.  {^Alderson,  B. — Then 
what  is  the  use  of  the  proviso  ?]  It  may  have  been  intro- 
duced ex  majori  cautela,  to  meet  the  case  where  a  period 
has  intervened  between  the  obtaining  of  a  fiat  for  the  altera- 
tion and  the  enrolment,  in  which  there  may  have  been  an 
action  brought  Admitting  that  some  doubt  may  arise  on 
the  construction  of  the  proviso,  the  Court  will  not,  without 
express  and  decisive  words,  put  such  a  construction  upon 
the  clause  as  would  render  innocent  parties  wrong-doers  by 
relation.  If  such  a  construction  were  put  upon  it,  it  might 
be  an  inducement  to  a  person  taking  out  a  patent  to  put  into 
his  specification  a  great  deal  more  than  he  was  entitled  to ; 
and  then,  without  any  risk,  by  means  of  a  subsequent  dis- 
claimer^  give  validity  to  his  patent,  and  recover  against  all 
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who  had  infringed  it  in  the  mean  time;  and  it  would  be  Exeh,  of  pieoi, 
impossible  to  take  advantage  of  its  invalidity. 

Rotch,  contrd. — The  act  has  a  retrospective  operation, 
where  the  infringement  takes  place  with  respect  to  a  part  of 
the  invention  to  which  the  disclaimer  does  not  apply.  If 
the  words  of  the  statute  mean  that  the  disclaimer  becomes 
part  of  the  specification  *'  from  thenceforth/'  the  effect  of 
that  would  be  to  give  virtually  a  new  patent,  which  the 
statute  never  intended.  The  statute  intends  that  the  dis- 
claimer shall  take  effect  from  the  date  of  the  letters  patent. 
The  language  of  the  proviso,  that  the  disclaimer  or  altera- 
tion shall  not  be  receivable  in  evidence,  in  any  action 
pending  at  the  time  of  enrolment,  is  confirmatory  of  that 
view  of  its  meaning. 

Lord  Abinoer,  C.  B.  —  It  cannot  be  doubted  that 
the  act  of  Parliament  is  obscurely  worded,  and  we  are 
now  called  upon  to  put  an  interpretation  upon  it.  The 
act  would  be  unjust  if  it  made  a  man  who  was  acting  con-* 
siatently  with  the  law  at  a  certain  time,  subsequently  a 
wrong-doer  by  relation.  We  never  can  presume  that 
such  was  the  intention  of  the  legislature,  and  we  are  not 
at  liberty  to  construe  a  doubtful  act  by  any  such  pre- 
sumption. The  only  argiunent  that  can  be  offered  is 
upon  the  proviso,  which  says  *'  that  no  disclaimer  shall 
be  receivable  in  any  action  or  suit  pending  at  the  time 
when  such  disclaimer  was  enrolled.''  We  consider  the 
sound  way  of  interpreting  that  is,  that  it  shews  the  legis- 
lature did  not  intend  to  make  a  person  a  wrong-doer  by 
relation ;  because  it  did  not  presume  that  any  man  would 
have  the  courage  to  bring  an  action,  after  he  had  actually 
disclaimed,  for  an  infringement  of  a  patent  long  before 
such  disclaimer  was  thought  of.  The  intention  of  the 
legislature  doubtless  was,  that  he  should  not  have  the 
benefit  of  the  disclaimer  as  to  infringements  gone  by  long 

I  i2 
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Esek.  cf  Pleat,  before  such  disclaimer  was  made.     The  act  of  Parliament 

1837* 

is  not  specific  on  this  point ;  but  we  think  it  never  could 

have  been  the  intention  of  the  legislature  to  make  persons 

wrong-doers  by  relation.     The  judgment  of  the  Courts 

therefore^  will  be  for  the  defendant. 

Parke^  B. — I  am  of  the  same  opinion.     The  act  of 
Parliament  certainly  is  not  very  clearly  worded,  and  it 
might  seem,  at  first,  that  the  construction  to  be  put  upon 
the  words  of  it  would  be  in  favour  of  Mr.  RotcKs  view  of 
the  case.     The  act  enables  any  party  to  disclaim  ''  any 
part  of  either  the  title  of  the  invention,  or  of  the  speci- 
fication, stating  the  reason  for  such  disclaimer,  or,  with 
such    leave    as    aforesaid,    to   enter  a   memorandum   of 
any  alteration  in  the  said  title  or  specification,  not  being 
such  disclaimer,  or  such  alteration  as  shall  extend  the  ex- 
clusive right  granted  by  the  said  letters  patent,  and  such 
disclaimer  or  memorandum  of  alteration,  being  filed  by  the 
said  clerk  of  the  patents,  and  enrolled  with  the  specification, 
shall  be  deemed  and  taken  to  be  part  of  such  letters 
patent  or  such  specification  in  all  courts  whatever.*'    The 
construction   Mr.  Roteh  contends   for  is,   that  it   shall 
be  deemed  and  taken  for  part  of  the  letters  patent  as 
originally  enrolled.     The  rule  by   which  we  are  to  be 
guided  in  construing  acts  of  Parliament  is  to  look  at  the 
precise  words,  and  to  construe  them  in  their  ordinary 
sense,  unless  it  would  lead  to  any  absurdity   or  mani- 
fest injustice;   and  if  it  should,  so   to  vary  and  modify 
them  as  to  avoid  that  which  it  certainly  could  not  have 
been  the  intention   of  the  legislature   should   be  done. 
Now,  if  the  construction  contended  for  by  Mr.  Rotch  was 
to  be  considered  as  the  right  construction,  it  would  lead  to 
the  manifest  injustice  of  a  party  who  might  have  put  him- 
self to  great  expense  in  the  making  of  machines  or  engines, 
the  subject  of  the  grant  of  a  patent,  on  the  faith  of  that 
patent  being  void,  being  made  a  wrong-doer  by  relation. 
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That  is  an  effect  the  law  will  not  give  to  any  act  of  Par-  ^^^'^^^^* 
liament,  unless  the  words  are  manifest  and  plain.  We 
must  engrafti  therefore,  a  modification  upon  the  words  of 
the  act  in  this  case  for  the  purposes  of  its  construction^ 
and  read  it  as  though  it  had  been,  *'  shall  be  deemed  and 
taken  as  part  of  the  said  letters  patent  &c.  from  thence- 
forth,'* 80  as  not  to  make  the  defendant  a  wrong-doer.  The 
only  doubt  arising  in  this  case  is  from  the  words  of  the 
proviso;  but  we  cannot  think  the  legislature  meant  to  do 
80  unjust  a  thing  as  to  restrict  a  party  from  doing  that 
which  he  has  a  lawful  right  to  do ;  and  therefore,  though 
there  is  some  obscurity  in  the  words  of  the  act,  we  are 
bound  to  put  a  reasonable  construction  upon  them ;  and 
undoubtedly  the  effect  of  it  is  to  make  the  patent  good  for 
the  future. 

Boll  AND,  B.,  and  Aldeuson,  B.,  concurred. 

Judgment  for  the  defendant. 


Cohen  v.  Huskisson. 
X  RESPASS.     The  first  count  was  for  assaulting  the  in  trespass  for 

I   •    ^'/r*         1  !!•        !_•      -.  4.  4.  A-        i_  J    assault  and  false 

plaintin,  and  compelhng  him  to  go  to  a  station-house,  and  imprisonment, 

the  defendant 
pleaded  that  he  was  possessed  of  a  shop,  and  carried  on  the  business  of  a  baker  therein,  and  that 
the  plaintiff  had  been  in  the  shop  making  a  great  noise  and  disturbance,  and  abused  the  defen- 
dant, and  disturbed  him  in  the  peaceable  possession  of  his  shop,  in  breach  of  the  king* t  peace,  and 
thereby  obstructed  the  defendant  in  the  exercise  of  his  business ;  that  the  plaintiff  went  out  of 
the  shop  into  the  public  street  in  front  of  it,  and  continued  there  to  make  a  great  noise  and  dis- 
turbance, and  to  abuse  the  defendant,  and  thereby  caused  a  great  concourse  of  persons  to  assem- 
ble, and  so  disturbed  the  defendant  in  the  possession  of  his  shop,  and  obstructed  his  business,  in 
breach  of  the  peace,  and  thereby  caused  a  great  riot  and  disturbance;  that  the  defendant  re- 
quested him  to  desist  and  depart,  but  he  refused,  whereupon  the  defendant,  in  order  to  preserve  the 
pecKC,  sent  for  certain  policemen,  and  requested  them  to  remove  the  plaintiff;  that  they  requested 
the  plaintiff  to  cease  making  such  noise  and  disturbance,  &c.,  but  he  refused,  and  continued 
making  such  noise,  riot,  and  disturbance,  &c. ;  whereupon  the  defendant,  in  order  to  preserve 
the  peace,  charged  them  with  the  plaintiff,  and  he  was  taken  to  a  station-house,  and  thence 
before  a  magistrate,  who  admonished  and  discharged  him: — Held,  that,  even  without  the  allega- 
tion of  a  riot,  the  plea  disclosed  a  sufBcient  justification. 

The  evidence  was,  that  the  plaintiff,  after  abusing  the  defendant  in  his  shop,  went  into  the 
street  outside,  and  there  continued  to  abuse  him;  that  a  crowd  of  a  hundred  persons  was  col- 
lected, and  the  street  much  obstructed;  that  the  defendant  sent  for  the  police,  who,  on  the  plain- 
tiff's refusing  to  go  away,  took  him  to  the  station-house,  and  before  the  magistrate,  as  stated  in 
the  plea : — Held,  that  these  facts  amounted  to  a  breach  of  the  peace,  and  justified  the  defendant 
in  directing  the  imprisonment. 
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Jbwk  ^  Pietuj  thence  to  the  Lambeth-street  police-office,  and  imprison- 
ing him  at  those  places.  The  second  coant  was  for  a 
similar  assault  and  imprisonment  of  the  plaintiff's  wife. 

Pleas,  first,  not  guilty  ;  secondly,  as  to  the  first  count, 
that  before  and  at  the  time  when,  &c.,  in  that  count  men- 
tioned, the  defendant  was  lawfully  possessed  of  a  certain 
dwelling»house  and  shop,  situate  in  the  parish  of  St.  Mary, 
Whitechapei,  in  the  county  of  Middlesex,  in  which  he 
e^iercised  and  carried   on  the  trade  and  business  of  a 
baker ;  and  the  defendant  being  so  possessed  thereof,  the 
plaintiff,  just  before  the  said  time  when,  &c.,  had  been 
and  was  in  the  shop  of  the  defendant,  making  a  great 
noise  and  disturbance  therein,   and   there   insulted  and 
abused   the  defendant,  and  greatly  disturbed  and  dis- 
quieted him  and  his  family  in  the  peaceable  and  quiet 
possession  thereof,  in  breach  of  the  peace  of  our  Lord  the 
King,  and  thereby  hindered  and  obstructed  the  defen- 
dant in  the  lawful  exercise  and  carrying  on  of  his  business 
in  his  said  shop ;  and  the  plaintiff,  just  before,  &c.,  had 
departed  from  and  out  of  the  said  shop  of  the  defen- 
dant into  the  public  street  there,  in  front  of  the  said 
dwelling-house  and  shop  of  the  defendant,  and  there  con- 
tinued to  make  a  great  noise  and  disturbance,  and  to  in- 
sult and  abuse  the  defendant,  and  caused  a  large  con- 
course and  mob  of  persons  then  passing  and  repassing 
along  the  said  street  to  assemble,  and  remain  and  continue 
opposite  to  the  said  dwelling-house  and  shop  of  the  de- 
fendant, and  thereby  greatly  disturbed  the  defendant  in 
possession  and  occupation  of  his  said  shop,  and  hindered 
and  obstructed  him  in  the  lawful  exercise  and  carrying  on 
of  his  said  business  therein,  in  breach  of  the  peace  of  our 
aaid  Lord  the  King,  and  caused  and  created  a  great  rioi 
and  disturbance  in  the  said  street :  whereupon  the  defen- 
dant civilly  requested  the  plaintiff  to  cease  such  his  said 
noise  and  disturbance,  and  creating  such  riot,  and  to  go 
and  depart  from  before  the  said  houae  and  shop  of  the 
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defendant,  which  the  plaintiff  then  wholly  refused  to  do«  E'^-  ^J"*^^ 
and  at  the  said  time  when,  &c.  still  remiuned  and  con- 
tinued before  and  in  front  of  the  said  bouse  and  shop  of 
the  defendant,  there  making  such  noise,  riot,  and  dis* 
twrbance  as  aforesaid ;  whereupon  the  defendant,  in  order 
to  preserve  the  peace,  and  to  restore  order  and  iranquit- 
litj,  then  sent  for  certain  police  officers  who  were  then 
on  duty  hi  the  public  street  there,  and  requested  them  to 
remore  the  plaintiff  away  from  before  his  said  house  audi 
akop ;  and  the  said  police  officers  then  civilly  requested 
and  entreated  the  said  plaintiff  to  cease  his  ^aid  noise,  riot, 
and  disturbance  and  abuse,  and  to  go  and  depart  from 
before  the  said  bouse  and  shop  of  the  defendant;  and 
because  the  plaintiff  then  wholly  refused  so  to  do,  and 
persisted  in  remaining  and  conUmiing,  and  did  re»ainand 
continue,  before  and  in  front  of  the  said  house  and  shop 
of  the  defendant,  making  such  noise,  riot,  and  disturb- 
ance and  abuse,  and  hindering  and  obstructing  the  defei>- 
dant  in  carrying  on   his  lawful  and  necessary  business 
therein,  the  defendant,  in  order  to  preserve  the  peace^  and 
restore  tranquillity,  did  then  charge  the  aaid  police  officers 
with  the  said  plaintiff,  and  desired  the  said  police  officers 
to  take  the  plaintiff  to  the  said  police  station-house  in  the 
first  count  mentioned,   and  the  plaintiff  was  thereupon 
taken  by  the  said  police  officers  to  the  said  police  station- 
house,  to  be  there  dealt  with  according  to  lawybr  the  said 
breach  of  the  peace;  and  tihe  defendant,   at  the   said 
station-house,  charged  the  plaintiff  with  creating  a  dis- 
turbance and  causing  a  mob  to  assemble  outside  the  shop 
of  the  defendant,  whereupon  the  said  police  officers  were 
ordered  and  directed  to  take,  and  did  then  take  the  plain- 
tiff from  die  said  station-house  to  the  said  public  police 
office,  to  be  there  examined  touching  the  premises  afore^ 
said,  and  to  be  further  dealt  with  accoxdiixg  to  law  ;  asod 
the  plaintiff  accordingly  was  there  tlien  examined  by  and 
before  certain  magistrates  acting  at  the  said  public  pofice 
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S*^  ^^'«<»i  office,  touching  the  premises  aforesaid  ;  and  the  said  ma- 
^  '   ^     gistratesi  having  heard  the  complaint  of  the  defendant, 
Cohen        and  having  heard  the  plaintiff  as  to  his  defence  in  the 
HususMN.     premises,   then   admonished    the    plaintiff  for  such   his 
riotous,  disorderly,  and  illegal  conduct  and  behaviour; 
whereupon  the  plaintiff  promised  the  said  magistrates  not 
to  create  any  further  disturbance  before  the  said  house 
and  shop  of  the  defendant,  or  to  commit   any  further 
breach  of  the  peace :  and  thereupon  the  said  magistrates 
ordered  and  directed  that  the  plaintiff  should    be  dis- 
charged out  of  custody  ;  and  the  plaintiff  was  thereupon 
immediately  discharged  accordingly;  which  are  the  same 
supposed  trespasses,  &c.     There  was  also  a  similar  plea 
to  the  second  count  of  the  declaration. 

Replication  to  the  second  and  third  pleas,  de  injuria. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sit- 
tings in  this  Term,  the  facts  appeared  to  be  these.  The 
plaintiff  and  his  wife  came  in  the  evening  of  the  10th  July 
last  to  the  shop  of  the  defendant,  a  baker  in  Whitechapel, 
and  complained  of  an  overcharge  in  a  bill  delivered  by 
him  to  them.  Some  inquiry  was  made  h^  the  defendant 
on  the  subject,  and  an  altercation  ensued,  in  the  course 
of  which  the  plaintiff  and  his  wife  loudly  abused  the  de- 
fendant, calling  him  a  cheat,  a  rogue,  &c.  The  plaintiff's 
witnesses  alleged  that  the  defendant  also  applied  oppro- 
brious epithets  to  him  and  his  wife.  The  people  passing 
by  were  attracted  by  the  noise,  and  the  plaintiff  and  his 
wife,  going  outside  the  shop,  continued  to  abuse  the 
defendant  in  a  similar  manner,  until  a  crowd  of  above 
100  persons  was  collected,  and  the  street  much  obstructed. 
The  defendant  having  repeatedly  requested  the  plaintiff 
and  his  wife  to  go  away,  which  they  refused  to  do,  called 
for  the  police,  and  gave  them  into  their  custody  on  a 
charge  of  creating  a  riot  and  disturbance.  They  were 
taken  to  the  station-house,  and  thence  to  a  police  office. 
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where,  having  been  warned  by  the  magistrate  not  to  com-  ^eh.  ^f  PUas, 
mit  any  further  breach  of  the  peace,  and  having  given  ^ 

their  promise  not  to  do  so,  they  were  discharged.  There  Cohen 
was  very  conflicting  evidence  as  to  the  nature  of  the  dis-  hubkiuon. 
turbance  created,  and  the  part  taken  in  it  by  the  plaintiff 
and  his  wife.  It  was  admitted,  however,  by  the  defen- 
dant's counsel,  that  there  was  no  ground  for  alleging  that 
any  riot  had  been  committed.  The  learned  Judge  told 
the  jury,  that  the  allegation  of  a  riot  being  considered  as 
struck  out  of  the  plea,  the  only  question  was,  to  which  set 
of  witnesses  they  would  give  credit.  The  jury  found  a 
verdict  for  the  defendant. 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  The  riot  being  out  of  the  case,  the  facts, 
even  as  given  in  evidence  by  the  defendant's  witnesses, 
did  not  sustain  the  plea,  and  the  learned  Judge  ought  so 
to  have  directed  the  jury.  The  defendant  could  have  no 
right  to  give  the  plaintiff  and  his  wife  into  custody,  much 
less  to  take  them  before  a  magistrate,  and  make  a  formal 
charge  against  them,  for  any  mere  obstruction  to  his  own 
business,  but  only  in  case  of  danger  to  the  king's  peace. 
Here  there  does  not  appear  to  have  been  any  breach  of 
the  peace;  all  that  is  proved  is,  that  the  plaintiff  and  his 
wife  used  abusive  language,  and  that  100  persons  were 
collected;  but  it  is  not  pretended  that  these  persons 
were  committing  any  disturbance ;  and  the  plea  does  not 
allege  an  unlawful  assembly.  A  distinct  breach  of  the 
peace  ought  to  have  been  ascertained  by  the  plea,  and 
proved  according  to  the  allegation.  The  defendant, 
though  not  bound  to  prove  all  the  allegations,  was  bound 
to  prove  such  of  them  as  amounted  to  a  justification  in 
law  of  the  imprisonment :  Timothy  v.  Simpson  (a). 

(a;  1  C.  M.  &  R.  757. 
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jBcoft.  of  Pleas,       Lord  Abingbr.  C.  B. — I  diink  there  was  no  aisdirec- 

1^7- 

tiom,  and  that,  on  the  facts  stated  by  Mr.  Crowder  him- 

sel^  it  cannot  be  denied  that  a  breach  of  the  peace  was 
committed.     The  uttering  of  the  abusive  words  imputed 
to  the  plaintiff,  abstractedly  speaking,  ondoubtedly  would 
not  make  it  so;  but  if  they  are  so  uttered,  and  in  such  a 
place,  as  to  attract  a  crowd  of  a  hundred  persons,  and  when 
that  crowd  is  collected  the  party  continttes  to  use  the  same 
abusive  ianguage,  nobody  can  tell  whether  the  passions  of 
the  crowd  may  not  be  thereby  inflamed,   and  whether 
they  may  viot  proceed  to  execute  the  vengeance  which 
the  party  himself  invokes  and  threatens.     It  is  necessary 
to  prevent  in  the  first  instance  the  mischief  that  may  en- 
8«e  under  such  circumstances :  and  I  am  of  opinion  that 
such  acts,   under  such   circumstances,  do   amount   to  m 
breach  of  the  peace ;  and  that  the  poticemen  were  justified, 
of  their  own  authority,  in  taking  these  parties  into  custody; 
smdif  so,  the  defendant's  directing  them  to  do  so  does  not 
make  him  liable,  on  the  authority  of  the  case  cited  by 
Mr«  Crowder  himself.    It  was  there  held  that  a  private 
person  was  justified  in  giving  the  plaintiff  in  charge  to  a 
policeman,  for  the  purpose  of  preventing  the  renewal  of 
an  affray  to  which  the  plaintifi^had  just  before  been  a  party. 
So  here,  if  the  policemen   were  justified  in  taking  the 
plaintiff  and  his  wife  into  custody,  the  defendant  was  jus* 
tified  in  directing  them  to  do  so.     Now  the  plea  states  that 
the  plaintiff  and  his  wife  made  a  great  noise  and  disturb- 
anee  in  the  pubUc  street,  and  caused  a  large  concourse 
aad  mob  of  persons  to  assemble  and  continue  opposito 
the  defendant's  shop,  in  breach  of  the  King  a  peace,  and 
caused  a  great  riot  and  disturbance  in  the  street,  and 
refused  to  desist  when  requested ;  whoreupon  the  defen- 
dant, in  order  to  preserve  the  peace,  sent  for  the  police- 
officers,  and  charged  them  with  the  plaintiff  and  his  wife, 
and  they  were  thereupon  taken  to  the  station-house,  and 
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to  the  police  office,  to  be  dealt  with  according  to  law.  Ereh.  tj  ptm, 
Putting  the  word  riot  out  of  the  plea  altogether,  I  think 
it  disclotes  a  sufficient  justification.  If  the  plaintiff,  under 
such  circumstances,  had  gone  away  when  directed  to  do 
80j  the  policeman  would  have  had  no  authority  to  follow 
and  take  him,  because  then  the  breach  of  the  peace  woakl 
be  ov<er.  But  if  he  does  not,  but  persists  in  the  same 
conduct,  what  is  the  policeman  to  do? — if  he  takes  him 
into  custody,  as  he  is  certainly  entitled  to  do,  there  is  no 
other  way  of  proceeding  but  to  take  him  before  a  magis- 
trate, that  he  may  determine  the  matter  in  due  course  of 
law.  It  appears  to  me,  therefore,  that  though  this  might 
not  be  a  very  aggravated  case,  it  was  a  breach  of  the  peace, 
and  that  the  plea  was  proved. 

Parke,  B. — I  concur  in  thinking  that  there  was  no  mis- 
direction. There  can  be  no  doubt  that  this  is  a  good 
plea  on  the  face  of  it,  because  it  states  that  there  was  a 
riot;  and  no  doubt  the  defendant  was  justified  in  putting 
one  of  the  rioters  into  the  custody  of  a  policeman^  to  be 
taken  before  a  magistrate.  But  the  riot  was  not  proved ; 
the  question  therefore  is,  whether  the  rest  of  the  plea 
affords  a  justification :  and  I  think  there  does  appear, 
putting  aside  all  that  is  stated  about  the  obstruction  to  the 
plaintiff*8  shop  and  his  business,  a  sufficient  averment  of  a 
breach  of  the  peace.     [His  Lordship  read  the  plea]. 

It  was  held,  in  the  case  of  Ingle  v.  Bell  (a),  that  after 
verdict,  an  allegation  that  the  defendant  did  the  act  com- 
plained of  in  order  to  preserve  the  peace,  is  equivalent  to 
an  allegation  that  a  breach  of  the  peace  was  in  fact  com- 
mitted. So  here,  after  verdict,  it  must  be  intended  that 
the  plea  describes  such  a  noise  and  disturbance  as  to 
amount  to  a  breach  of  the  peace*    Then  the  question  is» 

(a)  I  M.&W.616. 
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V*  ^'^u*  whether  the  conduct  stated  in  the  eTidence,  of  calling  the 
defendant  by  opprobious  names,  and  so  collecting  a  mob, 
and  thereby  obstructing  the  public  way,  does  not  amount 
to  a  breach  of  the  peace:  and  I  think  it  does;  such  acts 
tend  to  excite  Che  passions  of  the  crowd,  and  to  endanger 
the  person  or  house  of  the  party  so  abused :  and  in  the 
meantime  the  public  way  is  obstructed,  and  a  nuisance 
created,  which  is  in  itself  an  indictable  offence.  I  think, 
therefore,  such  circumstances  do  amount  to  a  breach  of 
the  peace,  although  not  perhaps  an  aggravated  one,  and 
that  the  defence  is  made  out. 


BoLLAKD,  B.,  and  Aldkrsoii,  B.,  concurred. 


Rule  refused. 


Hart,  Esq.  r.  Hbxrt  Alkxanoer,  Esq. 

H.»  an  oAcer  ASSUMPSIT  for  money  lent,  money  had  and  received, 
Kinf?ibitc«  ill  interest,  and  on  an  account  stated.  The  defendant  pleaded, 
dlT^^'tlJIdi^'    first,  the  general  issue ;  secondly,  the  Statute  of  Limits- 

wttli  A.>  B.t  CX» 

&  D.,  bankers  in  Calnitta,  trading  onder  the  finn  of  A.  &  Ca^  In  181S,  A.  case  lo  EngSand,  bar- 
inf  executed  a  deed  whereby  he  was  to  cease  to  be  a  partner  in  the  firm  in  1822,  and  E.  was  to 
be  admitted  a  partnar  in  his  rooos.  In  1S2S.  A.  accordhifly  retiRd  ftons,  and  E.  came  into  the 
partnership,  and  the  disaolntion  was  annonnred  in  the  Cakntu  Gasette.  It  appeared  to  be  the 
practice  of  the  firm  to  give  notice  of  changes  of  partnerHiip  to  their  custooBers  by  drcnlar  letters : 
there  was,  however,  m>  proof  that  any  letter  reached  H.  annonncaig  A.*a  retiremenL  In  1822, 
A.  became  a  candidate  for  a  seat  in  the  direction  of  the  East  India  Company,  and  repeatedly  pub- 
hlished  an  addrasa  to  the  pcoprieiors  of  East  India  Stock  in  several  newspapers,  stating  that 
hn  connexion  with  mercantile  concerns  in  India  had  ceased.  Two  of  these  newspapers  were 
taken  in  at  the  reading-room  of  a  town  where  H.,  who  had  retnmed  to  England,  was  then 
resident.  The  aoconnts  current  of  A.  &  Co.,  were  transmitted  yearly  to  H.  from  1817  to 
1832,  and  the  rates  of  interest  allowed  on  them  varied  serenl  limes  after  the  year  1822.  In 
1831,  H.  executed  a  power  of  attorney  to  the  then  members  of  the  firm  of  A.&  Col,  to  collect  the 
elftcts  of  a  testator  in  India.  In  1832,  A.  A  Co.  foiled.  In  1833,  H.  executed  another  power  of 
attorney  to  C.  (who  also  had  then  retired  from  the  firm)  to  prove  debts  against  the  estate  of  the 
bankrupts,  (naming  them,  and  describing  them  as  carrying  on  business  under  the  firm  of 
A.  a  Co.).  and  to  receive  dividends  : — HeU,  that  these  focts  constituted  sufficient  eridence 
to  go  to  the  jury  to  shew  that  H.  knew  that  A.  had  retired  from  the  firm,  and  E.  had  come  in  in 
his  place ;  and  that  he  had  agreed  to  discharge  A.  from  liability,  and  take  the  new  firm  as  his 
debtora. 
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tions;  and  several  other  special  pleas,  of  which  the  sixth  only  ^<^  rf  PUaa, 
need  be  stated,  which  was  as  follows : — That  the  defendant 
heretofore,  to  wit,  prior  to  the  month  of  May,  18SS,  car- 
ried on  business  as  a  partner  in  a  certain  copartnership, 
under  the  firm  and  style  of  Alexander  &  Co.,  and  that 
the  debt  in  the  declaration  mentioned  was  due  and  owing 
from  the  sidd  firm  of  Alexander  &  Co.  to  the  plaintiff. 
That  heretofore,  to  wit,  on  the  Ist  May,  1822,  the  defen- 
dant retired  from  the  said  copartnership,  and  one  Nathaniel 
Alexander  then  became  a  partner  in  the  said  firm,  and  the 
said  business  was  continued  to  be  carried  on  under  the 
firm  and  style  aforesaid,  whereof  the  plaintiff  then  had 
notice;  and  thereupon  afterwards,  in  consideration  that 
the  said  Nathaniel  Alexander  would,  with  the  assent  and 
knowledge  of  the  plaintiff,  when  he  should  become  part- 
ner as  aforesaid,  as  a  member  of  the  said  firm,  become 
liable  to  and  responsible  for  the  said  debt  so  due  and 
owing  as  aforesaid  to  the  plaintiff,  the  plaintiff  agreed  with 
the  said  firm,  and  with  the  defendant,  to  discharge,  and 
did  discharge,  the  defendant  from  all  liability  in  respect 
thereof:  That  the  said  Nathaniel  Alexander  did  become 
as  aforesaid  liable  to  and  responsible  for  the  said  debt  so 
due  and  owing  as  aforesaid,  whereby  the  defendant  became 
and  was  discharged  as  aforesaid. 

To  this  plea  the  plaintiff  replied,  that  he  did  not  agree 
with  the  said  firm  and  the  defendant  to  discharge,  nor  did 
he  discharge  the  defendant  from  all  Uability  in  respect  of 
the  said  debt  or  any  part  thereof,  in  manner  and  form  &c. ; 
on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,at  the  Middle- 
sex Sittings  after  Hilary  Term,  it  appeared  that  the  action 
was  brought  to  recover  from  the  defendant  the  sum  of 
18,150/.,  being  the  value  in  English  money  of  148,771 
sicca  rupees,  with  interest  thereon  from  from  the  30th 
April,  1832,  at  5  per  cent.,  alleged  to  be  due  to  the  plain- 
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f4  Pkas,  tifF  from  the  defendant,  as  one  of  the  partners  in  the  firm 
^    of  Alexander  &  Co.»  bankers  at  Calcutta,   under  the 
H^&T        following  circumstances. 

The  plaintiff.  Captain  Richard  Hart,  on  the  half-pay  of 
the  60th  Foot,  was  formerly  on  active  service  in  India,  and 
wms  employed  on  the  expedition  against  Java  in  1815, 
whence  he  remitted  considerable  sums  to  the  house  of 
Alexander  &  Co.,  to  be  deposited  with  them  on  his  ac- 
count.   The  accounts  current  rendered  by  Alexander  & 
Co.  lo  the  plaintiff  in  the  several  years  from  1816  to  1832 
were  put  in  evidence  on  the  part  of  the  plaintiff;  those  of 
the  years  1816,  1817,  and  1818  were  in  the  handwriting  of 
the  defendant.     The  account  of  1816  gave  the  plaintiff 
credit  for  a  past  balance  of  29,518  sicca  rupees;  and  the 
balance  to  his  credit  at  the  foot  of  that  account  was 
51,180  sicca  rupees.     The  balance  continued  to  increase 
through  all  the  subsequent  accounts,  until,  on  the  30th 
April,  1832,  it  amounted  to  148,770  sicca  rupees.    The 
rate  of  interest  allowed  to  the  plaintiff  varied  at  different 
periods,  ranging  between  the  rates  of  10  and  5  per  cent. 
In  1822  and  the  two  following  years  it  was  at  6  per  cent. ; 
in  1825  it  was  reduced  to  5.    In  the  year  1816  the  firm  of 
Akxander  &  Co.  consisted  of  the  following  members; 
Josias  Dupr^  Alexander,  the  defendant  Henry  Alexander, 
John  FuUarton,  and  Arthur  Jacob  Macan.      In   1818 
Josias  Duprd  Alexander  retired,  and  James  Young  and 
Thomas  Bracken  were  admitted  partners ;  and  notice  of 
this  change  in  the  firm  was  given  to  the  plaintiff  by  a  cir- 
cular letter ;  which  was  stated  to  be  the  custom  of  the  firm 
on  any  change  in  the  partnership.     In  1818  Mr.  Macan 
died,  and  George  Ballard  and  J.  C.  C.  Sutherland  were 
admitted  partners.     In  1822  the  defendant  retired  from 
the  firm,  and  Nathaniel  Alexander  was  admitted  a  partner. 
In  1825  Mr.  FuUarton  retired,  and  the  other  five  partners^ 
Young,    Bracken,  Ballard,  Sutherland,   and  Nathaniel 
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Atexander,  carried  on  the  busine«&  until  December  18S2,  Exek.  of  Pk», 
when   tbej   became   bankrupts.     No   direct  notice  was      ^        '  ^ 
proved  to  have  been  given  to  the  plaintiff  of  any  of  the         Hakt 
changes  in  the  firm,  except  as  above  stated ;  and  another    Albxandbb. 
gentleman,  also  a  customer  of  the  house,  who  was  called 
on  tbe  plaintiff's  part,  stated  that  he  bad  not  received 
any  notice  in  the  usual  way,  by  circular,  of  the  defendant's 
kaving  ceased  to  be  a  partner.     The  following  evidences 
however,  was  given  on  the  part  of  tbe  defendant,  for  the 
purpose  of  bringing  home  to  the  plaintiff  a  knowledge  of 
tbe  retfarement  of  the  defendant  from  the  firm,  and  of  the 
accession  of  Nathaniel  Alexander  in  his  room. 

The  defendant  came  from  India  to  England  in  1818, 
having  previously  executed  a  deed  by  which  he  was  to 
cease  to  be  a  partner  in  May  182^,  at  the  latest,  and 
Nathaniel  Alexander  was  to  be  admitted  on  his  retirement* 
On  the  6th  May^  1822,  the  dissolution  of  the  firm  by  the 
defendant's  retirement,  and  the  formation  of  the  new  part- 
nership, were  announced  in  the  Calcutta  Gazette.  In  the 
same  year,  the  defendant  became  a  candidate  for  the  office 
of  a  director  of  the  East  India  Company,  and  inserted 
thirteen  times  in  the  newspapers,  amongst  others  in  the 
Times  and  Courier,  an  address  to  the  proprietors  of  East 
India  Stock,  soliciting  their  suffrages,  and  stating  that  all 
his  connexion  with  mercantile  concerns  in  India  had 
ceased  (a) :  and  in  1823,  he  was  elected  a  director.  At 
this  period  the  plaintiff  (who  had  returned  to  England 
some  time  before,  but  at  what  precise  time  did  not 
appear)  was  resident  at  Hythe,  in  Kent,  and  was  a  sub- 
scriber to  a  reading  room  there,  at  which  the  Times  and 
Courier  newspapers  were  taken  in.  The  plaintiff  con- 
tinued to  receive  his  accounts-current  yearly,  through  the 
house  of  Fletcher,  Alexander,  &  Co.  of  London,  the  agents 
of  the  Indian  house,  until  the  year  1831:  the  respective 
rates  of  interest  charged  in  each  year  being  stated  in  such 


488  CASES  IN  THE  EXCHEQUER, 

Bat^rf  Pleas,  accounts.  In  October  1831,  the  plaintiff,  as  one  of  the  exe- 
cutors of  a  brother  of  his  who  had  died  in  Persia,  executed 
at  the  office  of  Fletcher,  Alexander,  &  Co.,  a  power  of 
attorney  to  Messrs.  Young,  Bracken,  Ballard,  Sutherland, 
and  Nathaniel  Alexander,  (describing  them  as  members  of 
the  house  of  Alexander  &  Co.),  to  get  in  property  of  the 
testator  in  India.  And  in  May  1833,  he  executed  another 
power  of  attorney  to  Mr.  Fullarton,  the  former  partner  in 
the  house  of  Alexander  &  Co.,  together  with  the  members 
of  the  firm  of  Bagshaw  &  Co.,  in  Calcutta,  "  to  receive  of 
and  from  James  Young,  Thomas  Bracken,  George  Ballard, 
J.  C.  C.  Sutherland,  and  Nathaniel  Alexander,  all  of  Cal- 
cutta, merchants  and  agents,  then  or  lately  carrying  on 
business  in  copartnership,  under  the  firm  of  Alexander  & 
Co.,"  all  dividends,  principal  and  interest,  &c.  &c.  due  to 
him,  the  plaintiff*,  on  the  balance  of  any  account  current, 
&c.,  and  to  vote  in  the  choice  of  assignees,  and  prove  under 
the  estate,  of  any  bankrupts  or  insolvents  indebted  to  him. 

The  Lord  Chief  Baron,  in  summing  up,  stated  the  law 
applicable  to  the  case  to  be  this :  that  where  a  partner 
retired  from  a  firm,  and  a  party  trading  with  the  firm, 
having  a  knowledge  of  that  fact,  went  on  trading  with  the 
firm,  and  entering  into  new  contracts,  by  taking  new  rates 
of  interest  or  otherwise,  he  thereby  acquitted  the  retired 
partner,  and  consented  to  take  the  remaining  partners  for 
his  debtors ;  and  that  such  was  the  case  even  though  no 
new  partner  came  in  on  the  retirement  of  the  old  one. 
His  Lordship  was  therefore  of  opinion,  that  if  the  plaintiff 
knew,  in  the  year  18S5,  when  he  received  his  account 
notifying  to  him  a  change  in  the  rate  of  interest,  that  the  de- 
fendant had  ceased  to  be  a  member  of  the  firm, — inasmuch 
as  with  that  knowledge  he  thus  made  a  new  contract  with 
the  continuing  partners,  the  defendant  was  thereby  dis- 
charged. And  he  observed  strongly  on  the  several  cir- 
cumstances proved  in  the  cause,  and  the  situation  and  re- 
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lations  of  the  parties,  as  leading  to  a  conclusion  that  the  Exch.  rf  pum, 
plaintiff  did  know  of  the  defendant's  retirement  from  the      ^ 
firm.     The  jury  having  found  a  verdict  for  the  defendant, 

Sir  W.  PoUett  now  moved  for  a  new  trial,  and  contended 
that  there  was  no  evidence  to  go  to  the  jury  to  shew  that 
the  plaintiff  had  agreed  to  discharge  the  defendant  from 
liability,  as  alleged  in  the  plea. — The  recent  cases  have 
settled  the  law  as  to  the  liability  of  retired  partners :  and 
it  follows  from  them,  that  if  the  creditor  has  distinct  notice 
of  the  retirement  of  one  partner,  and  the  substitution  of 
another  in  his  place,  and  acquiesces  in  that  arrangement, 
and  by  the  receipt  of  some  new  security,  or  by  some  other 
positive  act  done,  shews  that  he  adopts  the  new  firm  as 
his  debtors,  then,  and  not  otherwise,  the  retired  partner  is 
discharged.  Thompson  v.  Pereival  (a),  Kirwan  v.  Kir^ 
wan  {b\  The  effect  of  those  cases  was  to  shake  the 
authority  of  the  case  of  David  v.  Ellice  (c),  which  had 
proceeded  on  the  ground  that  there  must  be  some  con- 
sideration shewn  for  the  agreement  to  discharge  the 
retiring  partner  from  liability.  Here  it  is  clear  that  no 
direct  notice  to  the  plaintiff  of  the  change  in  the  firm  was 
proved.  [Pori^,  B. — Knowledge  is  sufficient.]  Then  the 
circumstances  to  prove  knowledge  were  merely  these : — 
1st.  The  publication  in  the  Calcutta  Gazette  of  the  dis- 
solution ;  but  as  the  plaintiff  was  resident  in  England,  that 
amounted  to  nothing.  Snd.  The  advertisement  of  the 
defendant's  address  to  the  proprietors  of  East  India  stock, 
in  the  newspapers  taken  in  at  the  Hythe  reading  room. 
But  surely  it  is  not  to  be  presumed  that  a  party  reads  the 
whole  of  every  newspaper  which  he  is  even  proved  to  have 
seen.  And  the  plaintiff,  not  being  a  proprietor  of  East 
India  stock,  would  not  be  interested  to  notice  this  ad- 

(a;  3  Nev.  &  M.  167 ;  5  B.  &         (c)  6  B.  &  Cr.  196;  7  D.  &  R. 
Ad.  925.  690. 

(6)2C.&M.6I7;  4Tyr.49l. 

VOL.  ir.  K  K  M.  W. 
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^...  'J  i'Mu..  vertiseinent.     Srd.  The  execution  of  the  powers  ofattor- 
.     ney.     Now  they  would  necessarily  be  gi^en  only  to  the 
KikKi         partners  who  were  in  India,  not  to  one  who  was  in  England ; 
and  would  therefore  have  been  in  the  same  terms  if  the  de- 
fendant had  continued  a  partner  the  whole  time.    At  the 
most^  they  furnish  an  inference  altogether  equivocal. 

Lord  Abinger,  C.  B. — My  opinion,  when  this  cause 
was  tried,  was  certainly  very  strongly  in  support  of  the 
verdict:  indeed,  I  considered  the  evidence  so  cogent,  that 
I  thought,  and  still  think,  it  would  not  be  easy  to  induce 
a  jury  to  find  a  different  one.  The  plaintiff  was  in  India 
in  1815;  it  is  not  shewn  that  he  was  in  England  before 
18)22,  when  he  is  residing  at  Hythe,  and  subscribing  to 
and  attending  the  reading-room  there.  As  far  as  appears 
from  the  evidence,  the  defendant  left  India  before  the 
plaintiff  did,  namely,  in  the  year  1819.  Now  I  think  it  is 
ajnatural  presumption  that,  when  a  man  has  invested  his 
money  in  Indian  securities,  he  takes  some  interest  in  what 
is  passing  in  India,  and  in  the  state  of  the  Indian  direction: 
and  from  my  own  experience  in  life  I  can  say,  that  a  per- 
son who  has  been  in  the  military  or  civil  service  in  India 
takes  great  interest  in  all  that  relates  to  that  country.  It 
would  therefore  be  highly  probable,  that  the  retirement  of 
a  partner  from  an  extensive  mercantile  firm  in  India  would 
be  known  to  all  persons  connected  with  Indian  affairs*  In 
the  year  1822,  the  defendant  inserts  in  thirteen  different 
newspapers  an  advertisement,  stating  that  he  is  a  can- 
didate for  a  seat  in  the  direction ;  and  in  the  following 
year  he  is  elected  a  director.  Now  by  the  law  of  the  land, 
a  person  cannot  be  a  director  of  that  company,  who  has 
any  interest  in  a  mercantile  house  :  and  is  it  then  too 
much  to  presume  that  this  circumstance  was  known  to  the 
plaintiff,  an  officer  and  a  gentleman  of  education,  who  had 
served  in  India,  and  who  had  invested  his  money  in  the 
house  to  which  the  defendant  had  belonged  ?    Surely  it 


EASTER  TERM,  7  WILL.  IT.  461 

b  not  an  overstrained  presumption  that  he  knew  this  to  be  Eich.  rf^^^a^ 
the  law.     It  appeared  furtheri  that  two  of  the  newspapers  ^ 

in  which  the  defendant's  advertisement  was  inserted  were  Hart 
taken  in  at  the  H} the  reading-room;  and  that  accounts  Alrxanoer. 
were  from  time  to  time  sent  to  the  plaintiff,  which  stated 
the  amount  of  interest  allowed  by  the  firm  on  their  de- 
posits. There  was  no  entry  of  any  new  transaction  after 
the  year  18:^4,  but  the  accounts  consisted  only  of  the 
addition  of  interest,  the  rate  of  which  was  several  times 
varied.  In  1831,  the  plaintiff,  wishing  to  send  a  power 
of  attorney  to  enable  parties  in  India  to  administer  his 
brother's  effects,  is  in  communication  with  Fletcher,  Alex- 
ander, &  Co.,  who  are  the  correspondents  of  the  Indian 
house ;  and  in  their  office  he  executes  the  power  of  attor- 
ney in  question,  in  which  all  the  partners  of  the  house  in 
India  are  particularly  specified,  and  from  which  it  may 
well  be  presumed  that  he  was  aware  of  the  persons  who 
then  formed  the  partnership  firm.  If  it  had  been  intended 
to  be  addressed  to  some  of  the  partners  only,  the  natural 
description  would  have  been  '^  to  A.  and  B.,  in  partner- 
ship with  others  in  the  firm  of  Alexander  and  Co.:"  but 
upon  the  face  of  this  instrument  the  presumption  is  that  the 
person  who  signed  it  must  have  been  aware  that  the  parties 
named  in  it  were  the  sole  partners  in  the  house.  After 
the  firm  failed,  the  plaintiff  executed  another  power  of 
attorney  to  Mr.  Fullarton,  who  had  left  the  partnership 
some  years,  to  receive  for  him  the  dividends  due  from  the 
other  members  of  the  firm.  These  circumstances  were  all 
strong  to  shew  the  great  probability,  that,  although  there 
was  no  direct  proof  of  notice  to  the  plaintiff  by  the  circu- 
lar letters,  he  took  such  an  interest  in  the  solvency,  credit, 
and  condition  of  his  debtors,  as  to  know  who  were  the 
partners  constituting  the  firm  at  the  several  periods  of 
time.  Under  all  these  circumstances,  could  I  say  that 
there  was  no  evidence  to  go  to  the  jury  that  the  plaintiff 
knew  the  fact  that  the  defendant  had  left  the  firm  ? — and 

K  K  S 
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Exeh.  of  Pleat,  if  go,  was  it  Unlikely  that  he  should  also  know  who  were 

the  partners  who  succeeded  him  ?  I  can  see  no  one  reason 
why  the  jury  should  have  inferred  that  this  gentleman  did 
not  attend  to  all  his  concernSi  and  did  not  .entertain  the 
least  curiosity  to  know  whether  the  defendant  continued 
a  partner.  I  think  there  was  eyidence,  and  very  strong 
eyidence,  to  go  to  the  jury  of  his  knowledge  of  that  fact ; 
and  having  that  knowledge,  the  rest  seems  necessarily  to 
follow. 

ParkEi  B. — I  also  think  there  ought  to  be  no  rule.  I 
see  no  misdirection,  and  I  think  there  was  evidence  to  go 
to  the  jury,  and  am  not  dissatisfied  with  their  yerdict.  It 
is  by  no  means  improbable  that  if,  in  David  v.  EUicCf  and 
Kirwan  v.  Kirwan,  the  question  had  been  left  to  the  jury, 
instead  of  being  determined  by  the  Court,  they  would  have 
drawn  the  same  conclusion  as  in  the  present  case.  The 
first  question  is,  whether  the  plaintiff  had  a  knowledge  of 
the  defendant's  retirement  from  the  firm,  so  as  to  found 
upon  that  knowledge  an  agreement  to  accept  the  new  firm 
as  his  debtors.  On  that  point  I  think  there  was  sufficient 
evidence  to  go  to  the  jury.  It  is  by  no  means  improbable, 
under  the  circumstances,  that  the  plaintiff  knew  the  fact 
that  the  defendant  had  become  an  East  India  director. 
The  conclusion  of  the  jury,  however,  rests  most  strongly 
on  the  fact  of  the  execution  of  the  power  of  attorney  in 
18S3,  as  shewing  an  adoption  of  the  insolvent  firm  in  India 
as  his  debtors,  instead  of  the  defendant,  a  solvent  person 
resident  in  England.  Then  I  think  there  was  also  evidence 
to  go  to  the  jury  that  be  knew  Nathaniel  Alexander  had 
become  a  partner,  and  that  he  agreed  to  accept  the  new 
members  of  the  firm  as  his  debtors,  and  to  discharge  the 
original  debtors.  There  was  the  fact  of  his  having  re- 
ceived accounts  from  the  year  1822  to  the  year  1832, 
during  which  period  the  firm  was  several  times  changed, 
and  the  rate  of  interest  was  varied  from  time  to  time. 


EASTER  TERM,  7  WILL.  IV.  49S 

This  was  evidence  to  go  to  the  jury  of  a  knowledge  of  the  Exch,^  PUas, 
persons  sending  such  accounts.  And,  as  I  have  already 
observed,  the  power  of  attorney  given  to  Fullarton,  to 
prove  the  plaintiff's  debt  against  the  insolvent  firm  in 
India,  is  strong  evidence  of  his  knowledge  of  the  persons 
composing  that  firm,  and  of  his  adoption  of  them  as  his 
debtors.  I  apprehend  the  law  to  be  now  settled,  that  if 
one  partner  goes  out  of  a  firm,  and  another  comes  in,  the 
debts  of  the  old  firm  may,  by  the  consent  of  all  the  three 
parties — the  creditor,  the  old  firm,  and  the  new  firm — be 
transferred  to  the  new  firm.  In  David  v.  EUice^  the 
retired  partner  was  held  liable ;  but  the  Court  was  sub- 
stituted for  a  jury  in  that  case,  and  I  much  doubt  whether 
twelve  merchants  would  have  determined  it  as  the  Court 
did.  The  authority,  however,  of  that  case,  as  well  as  of 
Lodge  V.  Dicas  (a),  has  been  much  shaken  by  Thompson 
V.  PercivaL 

BoLLAND,  B. — I  am  sorry  to  differ  with  my  learned 
Brothers,  but  in  this  case  I  think  there  was  no  evidence 
to  go  to  the  jury  to  found  the  conclusion  that  the  defen- 
dant was  discharged  from  liability.  No  doubt,  if  the 
plaintiff*,  having  notice  of  the  change  of  partnership, 
adopted  the  new  firm  as  his  debtors,  the  defendant  would 
no  longer  remain  liable.  But  clear  liabilities  can  be  re- 
moved only  by  clear  evidence  of  their  discharge ;  and 
looking  at  the  whole  of  this  evidence,  1  cannot  satisfy 
myself  that  it  was  sufficient  to  raise  more  than  a  proba^ 
bility  that  the  plaintiff*  knew  of  the  defendant's  retire- 
ment from  the  firm.  With  respect  to  the  advertisement  in 
the  newspaper,  we  all  know  that  a  man  is  not  bound  to 
look  at  all  the  newspapers  which  may  lie  in  the  reading- 
room  to  which  he  subscribes ;  nor  to  read  all  that  may 
appear  in  any  one  paper.     It  appears  to  me,  therefore, 

(a)  dB.&Ald.  611. 
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*"*;  iJ^^'  *^^  much  to  consider  the  fact  of  the  plaintiff  having  been 

a  subscriber  to  the  room  at  Hythe  as  evidence  of  his 
knowledge  of  the  change  of  partnership*  And  with  re- 
gard to  the  power  of  attorney,  it  was  not  necessary  to 
mention  in  it  the  names  of  all  the  persons  composing  the 
firm  of  Alexander  and  Co.,  and  I  think  one  would  expect 
that  the  only  names  that  would  be  mentioned  would 
be  those  of  such  members  of  the  firm  as  were  then  in 
India* 

Aldbrson,  B. — ^The  general  rule  is,  that  if  there  be  no 
misdirection  in  point  of  law,  unless  the  judge  who  tried 
the  cause  is  dissatisfied  with  the  verdict,  the  Court  does 
not  grant  a  new  trial.  Here  the  Lord  Chief  Baron  states 
that  he  concurs  in  the  finding  of  the  jury.  Now  some 
things  are  clear  in  the  case  :  it  is  clear  that  the  defendant 
left  the  firm  at  the  period  stated  in  the  plea,  and  also  that 
the  plaintiff  gave  credit  to  the  firm  of  Alexander  and  Co.^ 
no  matter  who  were  the  persons  who  from  time  to  time 
composed  the  firm :  and  I  think  there  was  evidence  from 
which  a  jury  might  infer  that  he  knew  of  changes  in  the 
firm  from  time  to  time  :  the  material  question  however  is, 
whether  he  knew  of  the  defendant's  having  left  it.  I  do  not 
think  there  is  much  weight  to  be  attached  to  the  fact  of  the 
newspapers  containing  the  defendant's  advertisement  being 
m  the  reading-room ;  I  do  not  see  why  it  is  to  be  inferred 
that  the  plaintiff  read  the  advertisement :  nevertheless,  I 
cannot  say  that  it  was  no  evidence  at  all  to  go  to  the  jury. 
The  execution  of  the  powers  of  attorney  is  the  strongest 
evidence ;  it  is  reasonable  to  suppose  the  plaintiff  looked 
at  them  before  he  executed  them,  and  they  would  give 
him  reason  to  suppose  that  the  defendant  had  retired 
from  the  firm,  and  that  Nathaniel  Alexander  had  become 
a  partner.  Although,  therefore,  I  cannot  say  that  if  I  had 
been  upon  the  jury  I  should  have  found  the  same  verdict, 
I  concur  in  refusing  the  rule. 

Rule  refused. 
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Etch,  of  PlstUt 
1837. 

Plummer,  Administratrix  of  M.  Thompson,  deceased,  r.     '^ 

Lee. 

mJEBT  on  an  award. — ^The  declaration  stated,  that  be-  Debt  on  an 
fore  the  making  of  the  submission  to  arbitration  therein-  declaration  ai- 
afker  next  mentioned,  certain  differences  had  arisen  and  fe5^ce«*had*" 
were  depending  between  the  plaintiff!  as  administratrix  as  V^"  between 

-  .J  ,  .  the  plaintiff,  at 

aforesaid,  and  the  defendant,  concerning  divers  sums  of  adminiitratrix 

of  M    T     and 

money  due  from  the  defendant  to  the  plaintiff*  as  adminis-  ti,e  defendant, 
tratrix  as  aforesaid,  and  of  and  concerning  part  of  which  ^^ce™^«>g  oer- 
sums  o^  money  there  had  been  a  settlement  on  a  certain  money  doe  from 
day  in  the  lifetime  of  the  said  M.  Thompson,  to  wit,  on  the  plaintiff,  ai 
the  I2th  day  of  July,  1833,  which  settlement  was  the  last  L^^^ITo?''' 

settlement  next  before  the  makin/r  of  the  award  therein-  ^^^^  ***«"  *»^ 
A  .  <«  .  ^^^  ■  settle- 

after  mentioned :  and  thereupon,  for  putting  an  end  to  ment  on  a  cer- 

the  said  differences,  the  plaintiff*,  as  executrix  as  aforesaid,  lifetime  of  the 
and  the  defendant,  theretofore,  to  wit,  on  the  11th  June,  Jjjf^  J^' &;;/'' 
18S5,  respectively  submitted  themselves  to  the  award  of '***"**  ••"'*" 

*  ment  wai  the 

one  J.  P.,  to  be  made  between  them  of  and  concerning  last  settlement 

the  said  diff*erence8.     And  the  plaintiff*  in  fact  saith,  that  m^iing  o?the^ 

the  said  J.  P.  having  notice  thereof,  and  having  taken  JjJ^*'*^^.*"**  ^^^ 

upon  himself  the  burthen  of  the  said  arbitrament,  after-  awarded  that 

wards,  to  wit,  on  the   13th  May,  1836,  made  his  certain  from  the  defen- 

award  between  the  plaintiff*,  as  administratrix  as  aforesaid,  puaQt^^j'50/;, 

and  the  defendant,  and  thereby  awarded  that  there  was  ^^^^  interest 

from  the  period 
of  the  said  Uui' 
mentioned  ssttlement.  The  defendant  pleaded,  first,  that  the  arbitrator  did  not  make  any  award 
concerning  the  premises  in  the  declaration  mentioned,  modo  et  formi ;  2dl7,  ^*t  the  day  in  the 
declaration  in  that  behalf  mentioned  was  not  the  day  of  the  last  settlement  next  before  the  making 
of  the  award;  3dly,  that  no  such  settlement  as  in  the  declaration  mentioned  was  at  any  time 
made.     It  appeared  that  the  date  of  the  last  settlement  was  not  in  dispute  between  the  parties. 

Heldf  that  the  second  issue  was  immaterial ;  and  the  jury  having  found  it  for  the  defendant,  the 
Court  awarded  a  repleader  as  to  that  issue. 

Heldf  also,  that  the  award  was  sufficiently  certain. 

Where  a  plea  raises  an  immaterial  issue,  but  contains  no  confession  of  the  cause  of  action,  the 
proper  course  is  to  award  a  repleader,  not  to  give  judgment  non  obstante  veredicto. 

Where  there  are  several  pleas  on  the  record,  on  which  issues  are  taken,  but  on  none  of  them 
the  cause  of  action  is  fully  confessed,  or  proved,  the  Court  may  award  a  repleader,  if  one  of  the 
issues  be  immaterial. 

On  a  judgment  of  repleader,  neither  party  is  entitled  to  costs. 
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Sxeh,  of  Pleas,  then  due  from  the  defendant  to  the  plaintiff,  as  adminis- 
tratrix as  aforesaid,  the  sum  of  150/.,  together  with  inter- 
est on  the  same  from  the  period  of  the  said  last^mentioned 
settlement,  on  payment  of  which  a  receipt  in  full  should 
be  given  :  of  which  said  award  the  defendant  afterwards, 
to  wit,  on  &c.,  had  notice.  The  declaration  then  averred 
that  although  the  plaintiff*,  as  administratrix  as  aforesaid, 
had  always  been  willing  to  receive  the  monies  so  awarded, 
and  on  payment  thereof  to  give  a  receipt  in  full,  the  de- 
fendant had  not  paid  tlie  same,  or  any  part  thereof,  &c. ; 
and  concluded  with  profert  of  the  letters  of  administration. 

Pleas,  first,  that  the  arbitrator  did  not  moke  any 
award  of  and  upon  the  premises  in  the  declaration 
mentioned,  in  manner  and  form,  &c. ;  secondly,  that  the 
day  in  the  declaration  in  that  behalf  mentioned  was  not 
the  day  of  the  last  settlement  next  before  the  making  of 
the  said  award,  in  manner  and  form,  &c. ;  thirdly,  that 
no  such  settlement  as  in  the  declaration  mentioned  was 
at  any  time  made :  on  which  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Middlesex  sit** 
tings  in  Hilary  Term,  the  plaintiff*  had  a  verdict  on  the 
first  and  third  issues,  and  the  defendant  on  the  second. 
On  a  subsequent  day,  IV.  //.  Watson  obtained  a  rule  to 
shew  cause  why  judgment  should  not  be  entered  for  the 
plaintiff*  non  obstante  veredicto  on  the  second  issue,  on 
the  ground  that  it  was  an  immaterial  one;  and  R.  V. 
Richards^  for  the  defendant,  also  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  award  was  un- 
certain, in  not  defining  which  was  **  the  last  settlement" 
referred  to  by  the  arbitrator.  Both  rules  now  came  on 
for  argument  together. 

Richards,  for  the  defendant. — The  award  is  uncertain 
on  the  face  of  it,  unless  aided  by  some  extrinsic  averment* 
The  period  from  which   interest  is  to  be  calculated  is 


EASTER  TERM,  7  WILL.  lY.  497 

wholly  unascertained.  Without  the  averment  in  the  de-  ^^k.  rfPUoi, 
claration  that  there  was  a  settlement  on  a  certain  day,  to 
wit,  the  12th  of  July,  how  could  the  defendant  know 
which  was  the  day  of  the  last  settlement  ?  Unless  that  is 
defined,  he  cannot  pay  money  into  Court.  The  defen- 
dant could  not  traverse  the  fact  of  a  settlement  having 
been  come  to,  since  he  admits  there  was  a  settlement* 
The  statement  of  the  precise  period  was  the  only  thing 
which  could  enable  him  to  perform  the  award.  This  was 
a  fact  which  could  only  be  in  the  knowledge  of  the  arbi- 
trator; and  it  is  no  answer  to  say  that  he  might  have  been 
called  to  shew  to  what  settlement  he  referred  ;  he  might 
have  died  before  the  trial.  An  award  must  be  certain  in 
its  terms,  or  capable  of  being  rendered  certain  without 
the  aid  of  extrinsic  averments :  Cargey  v.  Aitcheson  (a). 
The  averment  of  time  in  the  declaration,  therefore,  al- 
though laid  under  a  videlicet,  is  material,  and  the  decla- 
ration might  have  been  demurred  to  for  the  want  of  it. 
Without  it,  the  defendant  could  not  know  what  money 
had  been  paid  before  action  brought. 

Watson,  contra. — The  arbitrator  having  directed  a  pay- 
ment of  money,  with  interest,  since  the  date  of  the  last 
settlement,  the  date  or  time  of  such  settlement  is  not  ma- 
terial. This  is  a  substantial  allegation  of  the  declaration, 
not  matter  of  description,  and  therefore  the  addition  of 
the  videlicet  shews  the  day  to  be  immaterial.  If  money 
be  payable  on  a  certain  event,  it  cannot  be  necessary  in 
pleading  to  aver  the  day  of  the  happening  of  that  event ; 
and  if  the  day  be  made  parcel  of  the  issue  where  it  ought 
not  to  be,  it  is  immaterial.  Bennet  v.  Holbech  (6). 
[Parke,  B. — It  certainly  strikes  me  that  the  allegation  of 
the  time  is  quite  immaterial.     Alder  son,  B. — As  to  the 

(a)  2  B.  &  Cr.  1 70 ;  S.  C.  on  error,  2  Bing.  199.      (6)  2  Saund.  31?. 
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*«*•  ^^'"w*  objection  that  it  was  impossible  to  pay  money  into  Courts 

the  defendant  might  have  demanded  a  particular]. 
Thenj  in  the  next  placej  the  award  is  sufficiently  cer- 
tain. Id  certum  est  quod  certum  reddi  potest ;  the  omis- 
sion of  the  date  may  be  supplied  by  averment.  In  Beale 
T.  Beale,  Roll.  Abr.,  Arbitrement,  H.  14|  it  is  said,  *'  Si 
un  submission  soit  de  touts  controversies  touchant  un 
Toiage  al  mere,  et  un  obligation  oue  condition  pur  per- 
formance de  ceo ;  et  un  agard  est  fait  que  Tun  paiera 
son  parte  del  charge  del  voiage,  et  allowera  son  propor- 
tionable parte  del  losse  que  venera  al  niege  per  le  voiage 
sur  accompt ;  et  agard  oustre  de  Tauter  parte,  &c.  Co- 
ment  que  cest  agard  soit  de  luy  mesme  uncerten,  uncore 
en  tant  que  poet  estre  reduce  al  un  certentie,  ceo  est  un 
bon  agard.'*  That  case  is  not  distinguishable  in  principle 
from  the  present.  Another  rule  is,  that  nothing  shall  be 
intended  against  an  award.  Besides,  if  the  date  may  or 
may  not  be  uncertain,  this  uncertainty  ought  to  have  been 
pleaded.  Cargey  v.  Aiicheson,  Hanson  v.  lAversedge  {a). 
Suppose  the  award  had  directed  the  party  to  pay  interest 
from  the  death  of  A.  B.,  this  would  be  capable  of  proof  by 
allegation  and  evidence. 

Richards* — The  submission  was  of  all  matters  in  dif- 
ference. If,  then,  all  the  matters  in  evidence  are  not 
legally  determined  upon,  it  is  open  to  the  defendant  to 
take  advantage  of  the  omission,  under  the  traverse  of  the 
award  having  been  made  modo  et  form&.  Even  the  case 
put  on  the  other  side,  of  an  award  made  for  payment  of 
interest  from  the  death  of  an  individual,  would  be  bad  by 
reason  of  uncertainty.  It  is  impossible  to  tell  what  was 
operating  on  the  arbitrator's  mind  as  to  the  last  settlement ; 
and  as  the  award  points  to  several  settlements,  unless  the 

(a)  2  Vent.  242. 
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last  settlement  is  defined,  the  award  is  uncertain  and  bad.  Bxeh.  rf  pie^ 

1837. 
The  arbitrator  himself  was  the  only  person  who  could 

have  proved  his  own  meaning;  so  that  the  defendant  is 

only  changing  one  matter  of  controversy  for  another.    If 

the  arbitrator  had  referred  to  a  fact  that  might  be  known 

with  certainty  aliunde^  it  would  have  been  different;  but 

it  is  impossible  to  say  with  certainty  to  what  settlettiebthe 

intended  to  refer.     {Parke^  B. — May  not  the  award  be 

good  as  to  the  principal^  though  it  be  bad  as  to  the 

interest  ?]  * 

The  Court  intimated  that  it  was  matter  for  considera* 

tion  whether  it  would  not  be  necessary  to  award  a  replead^i 

instead  of  entering  up  judgment  non  obstante  veredicto, 

as  prayed ;  and  accordingly, 

Cur.  adv.  volt. 

The  judgment  of  the  Court  was  delivered  on  a  subse- 
quent day  in  the  term,  by 

Parke,  B. — [After  stating  the  pleadings,  he  continued]: 
The  first  question  to  be  disposed  of  is  the  rule  for  a  new 
trial. 

This  award  appears  to  the  Court  to  fall  within  the  prin- 
ciple laid  down  in  the  case  of  Cargey  v.  Aitcheson  (a).  It 
is  not  necessarily  uncertain.  If  the  time  of  the  last  settle- 
ment mentioned  in  the  award  was  uncertain,  or  matter  in 
dispute,  the  award  Would  have  been  bad.  We  need  not 
decide  whether  that  objection  would  have  been  open  to 
the  defendant  on  this  plea :  because,  admitting  that  it  was 
so,  it  appeared  distinctly  in  proof  that  the  date  of  the 
last  settlement  was  certain,  and  was  not  a  matter  in  dispute 
between  the  parties,  but  was  mutually  agreed  on  by 
them  both.  We  have  no  doubt,  therefore,  but  that  the 
award  is  good,  and  the  first  issue  properly  found  for 
the  plaintiff. 

(a)  2B.&C.170. 
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Exdk.  4  PUat,       The  next  question  is,  whether  the  second  issue  be  im- 
material, and  what  is  the  consequence  if  it  be  not  ? 

We  are  clearly  of  opinion  that  it  was  immaterial.  The 
precise  day  of  the  last  settlement  was  of  no  consequence, 
if  a  last  settlement  had  been  made  in  the  lifetime  of  the 
intestate,  and  before  the  reference.  If  there  had  been  no 
other  plea  on  the  record,  the  proper  course  would  have 
been  to  award  a  repleader,  and  not  to  have  given  judg- 
ment non  obstante  veredicto.  That  form  of  judgment 
proceeds  on  the  confession  in  the  plea,  and  the  insuffi- 
ciency of  the  avoidance :  but  in  this  plea,  there  is  no  con- 
fession^  on  which  judgment  can  be  given ;  it  raises  an 
immaterial  issue,  without  any  confession.  The  next  ques- 
tion to  be  considered  is,  whether  a  repleader  ought  to  be 
awarded,  as  there  is  another  proper  issue  raised,  and 
decided  for  the  plaintiff,  on  this  record,  on  which,  if  it 
stood  alone,  the  plaintiff  would  clearly  be  entitled  to  judg* 
ment.  In  the  case  of  Goodbume  v.  Bowman  (o),  it  is  for 
the  first  time  suggested,  that  if  an  immaterial  issue  be 
raued  by  one  plea,  and  the  cause  of  action  is  fully  con- 
fessed, or  proved,  on  another,  on  the  same  record,  the 
plaintiff  is  entitled  to  judgment  on  that  confession,  or 
proof,  and  a  repleader  would  not  be  awarded.  But  the 
present  case  is  distinguishable  from  that,  for  here  no  plea 
contains  a  confession  of  any  part  of  the  cause  of  action ; 
and  there  is  no  issue  upon  any  plea,  establishing  the  truth 
of  the  whole  of  it;  and  we  are  not  aware  of  any  precedent 
that  a  repleader  can  be  granted  as  to  pari :  consequently, 
as  there  can  be  no  judgment  on  a  confession,  there  must 
be  a  repleader.  To  save  the  expense  of  a  formal  judg- 
ment, the  parties  should  amend  without  costs  on  either 
side. 

The  following  was  the  rule  drawn  up : — **  It  is  ordered 
that  the  rule  for  a  new  trial  be  discharged;  and  it  is  fur- 

(a)  9  Bing.  532;  2  M.  &  Scott,  700. 
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ther  ordered  that  the  parties  be  at  liberty  to  amend  with-  ^ch.  t^PUat, 
out  payment  of  costs ;  but  if  the  defendant  does  not  amend 
within  a  week,  then  the  plaintiff  is  to  have  judgment  of 
repleader,  on  the  rule  for  judgment  non  obstante  vere- 
dicto.** 


Neither  party  amended,  and  the  plaintiff  signed  judg- 
ment of  repleader,  and  gave  a  new  rule  to  plead,  and 
served  a  demand  of  plea.  The  defendant  thereupon  took 
out  a  summons,  and  obtained  a  judge's  order,  to  stay  the 
proceedings  on  payment  of  debt  and  costs.  On  the  taxa- 
tion of  costs,  the  Master  decided  that  the  plaintiff  was 
entitled  to  the  general  costs  of  the  cause,  and  accordingly 
allowed  him  the  costs  of  trial,  of  the  first  and  third 
issues,  and  of  the  motion  for  a  new  trial,  but  disallowed 
him  the  costs  of  the  second  issue.  On  the  following  day 
the  plaintiff's  attorney  signed  final  judgment  for  want  of 
a  plea  on  the  repleader,  and  served  the  defendant's  attor- 
ney with  a  bill  of  further  costs  of  such  judgment.  On 
the  2nd  June, 

Itichards  obtained  a  rule  nisi  to  review  the  taxation, 
and  to  set  aside  the  judgment,  on  the  ground  that,  on  a 
judgment  of  repleader,  neither  party  was  entitled  to  any 
costs. 

Watson  shewed  cause. — The  order  was  to  stay  pro- 
ceedings on  payment  of  debt  and  costs;  the  question  is, 
what  are  those  costs  ?  Before  the  new  rules,  undoubtedly, 
there  were  no  costs  on  either  side  on  a  judgment  of 
repleader.  But  the  rule  of  H.  T.  2  Will.  4,  s.  74,  which 
directs  that  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's  costs,  appears  to 
have  introduced   a  new   general   principle  of  taxation. 
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BmOl  ^  Phot,  Before  the  new  niles^  the  costs  on  a  judgment  non 

obstante  veredicto  were  subject  to  the  same  rule  as  on  a 
repleader ;  Da  Cosia  v.  Clarke  (a) :  but  now,  if  there  were 
an  issue  going  to  the  whole  cause  of  actioni  on  a  judgment 
non  obstante  veredicto^  the  costs  of  the  issues  found  for 
the  plaintiff  would  be  taxed  for  him»  and  the  defendant 
would  be  entitled  to  costs  on  such  issue  found  for  him. 

Parke,  B. — No — the  Court  of  Common  Pleas  has  de- 
cided the  contrary  (a),  and  I  think  rightly.  The  party  is 
entitled  to  costs  where  he  was  so  entitled  under  the  statute 
of  Anne ;  he  canpot  have  the  costs  of  issues  found  for 
him  where  there  is  judgment  non  obstante  veredicto.  I 
think  the  new  rule  referred  to  makes  no  difference  here. 
It  is  not  one  of  the  parliamentary  rules^  therefore  could  not 
alter  the  law ;  all  that  it  did  was  to  put  a  proper  interpreta- 
tion on  the  statute  of  ^  Hen.  8,  c.  15,  setting  aside  those 
decisions  which  had  held,  that  where  a  defendant  succeeds 
on  part  of  a  divisible  cause  of  action,  he  is  not  entitled  to 
costs  for  that  part.  We  thought  that  was  wrong,  and 
therefore  the  rule  in  question  was  framed.  But  this  case 
must  follow  the  general  rule  of  a  repleader ;  the  parties 
must  begin  again  at  the  first  fault,  and  the  subsequent 
pleadings  go  for  nothing.  The  rule  must  therefore  be 
absolute  for  a  review  of  the  taxation ;  and  also  to  set  aside 
the  judgment,  but  without  costs ;  the  plaintiff  ought  not 
to  pay  the  costs  of  his  judgment,  as  the  defendant  did  not 
obtain  a  stay  of  proceedings. 

Rule  absolute  accordingly. 

(a)  2  Bos.  &  P.  376.  Bing.  667;  3  M.  &  Scott,  69 ;  2 

(Jf)  Goodbume   v.   Bowman,  9      Dowl.  P.  C.  206. 
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Exeh.  &f  Pkast 
1837. 

Doe  d.  Lewis  Lewis  r.  Rees  Dayies.  "^      t     ^ 

/vT  the  trial  of  this  ejectment,  at  the  Cardiganshire  Sum-  Ejectment— 
mer  Assizes,  1836,  before  Lord  Denman,  C.  J.,  the  lessor  ^^^^  ^ebedof 
of  the  plaintiff  established  a  clear  title  to  the  premises  in  f?^^f^rtMin 

*  ■^  Unas,  and  one 

question  as  heir-at-law ;  to  part  of  them  as  heir-at-law  of  A.  L.,  her 
his  mother^  Ann  Lewis  the  elderi  and  to  the  residue  as  of  another  part, 
heir-at-law  of  his  sister,  Ann  Lewis  the  younger.  '^'^T' 

The  defendant,  in  answer  to  this  case,  sought  to  esta-  preyioustothe 

,  marriage  of  A. 

blish  a  life  estate  in  the  premises,  under  an  indenture  of  L.thedaaKhtcr 
the  15th  of  November,  1822,  made  between  the  said  Ann  ^eisthNorem- 
Lewis  the  elder  of  the  first  part,  the  said  Ann  Lewis  the  ^'»  1®*£»  **y 

*^  ^    '  which,  after  re- 

younger  of  the  second  part,  himself  the  said  defendant  of  ciangthatA.D. 

the  third  part,  and  Lewis  Lewis  and  David  Davies  of  the  were  retpec- 

fourth  part ;  whereby,  after  reciting  that  Ann  Lewis  the  ^^^li^^'^J^ 

elder  and  Ann  Lewis  the  younger  were  respectively  en-  thepremUM, 

titled   to  the  premises  therein   described,  by  purchase  riagewaain- 

from  the  commissioners  under  an  enclosure  act,  and  that  blUw^n^^R^D. 

a  marriage  had  been  agreed  upon,  and  was  intended  to  ^^^  ^'  ^**  ^' 

be  had    and   solemnized  between   the  defendant  Rees  that  in  conti- 

Davies  and  the  said  Ann  Lewis  the  younger,  and  that  to  Oie^id  A. 

upon  the  treaty  for  the  marriage  it  had  been  agreed  upon  Se^?*R.B^ 

by  and  between  the  said  Ann  Lewis  the  elder  and  Ann  and  for  and  in 

Lewis  the  younger  in  manner  following ;  that  is  to  say,  the  said  intend- 

she  the  said  Ann  Lewis  the  elder  on  her  part  did  thereby  tnd"aijo*rcon- 

undertake  and  agree  to  convey  and  assure  unto  the  said  •Wer*tionofio#. 

to  each  of  them 
the  said  A.  D.  L. 
and  A.L.  by  L.L.  and  D.  D.  in  hand  paid,  they  the  laid  A.  D.  L.  and  A.  L.,  and  each  of 
them  did  grant,  bargain,  sell,  alien,  enfeoff,  and  conSrm  unto  the  taid  L.  L.  and  D.  D.,  their 
heirs  and  assigns,  (the  premises  in  question),  to  hold  unto  them  the  said  L.  L.  and  D.  D.,  their 
heirs  and  assigns,  upon  the  trusts  thereinafter  mentioned,  vif .,  to  the  use  of  the  said  R.  D.  and 
his  auigns  for  life,  with  divers  remainders  over.  The  indenture  was  duly  executed  by  A.  D.  L. 
A.  li.,  and  R.  D.,  and  the  marriage  tooJL  effect  soon  afker  the  execution  of  the  deed,  and  R.  D. 
had  possession  of  the  premises  up  to  the  time  of  the  trial,  in  July  1836.  The  deed  had  in- 
dorsed upon  it  a  memorandum  of  livery  of  seisin,  but  no  names  were  subscribed  to  it,  nor  was 
any  direct  evidence  given  of  livery  of  seisin  having  been  made,  nor  was  it  shewn  that  L.  L.  and 
D.  D.  (the  trustees)  were  in  any  way  related  to  the  settlors.  A.  D.  L.  died  In  1831,  and  A  L. 
ia  1835. 

Held,  that  this  deed  operated  as  a  covenant  to  stand  seised,  and  that  a  good  use  passed  to 
R.  D.,  the  husband. 

SetnbU,  that  possession  for  a  less  period  than  20  years  is  not  sufficient  to  leave  to  the  Jury  for 
them  to  presume  that  livery  of  seisin  haa  been  made. 
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Bx€h.  rf  pieoM,  Lewis  Lewis  and  David  Davies,  and  their  heirs,  in  trust. 
1837 

Jbr  the  uses  and  purposes  thereinafter  mentioned  and 

expressed  of  and  concerning  the  same,  in  consideration 
of  S/.  of  British  money,  to  be  paid  to  her  by  the  said 
defendant  at  or  before  the  execution  of  those  presents, 
the  said  messuage,  &c.,  (describing  the  premises  belong- 
ing to  Ann  Lewis  the  elder) :  and  the  said  Ann  Lewis 
the  younger  on  her  part  did  thereby  also  undertake  and 
agree  to  convey  and  assure  the  said^  ^c,  (describing  the 
premises  belonging  to  her),  to  the  same  trustees  and  their 
heirs,  subfect  to  the  same  uses  and  limitations  therein- 
after mentioned  :  it  was  by  the  said  indenture  witnessed, 
that,  in  consideration  of  the  sum  of  2L  to  the  said  Ann 
Lewis  the  elder  in  hand  well  and  truly  paid  by  the  said 
defendant  at  and  before  the  sealing  and  delivering  of 
the  said  indenture,  the  receipt  whereof,  and  that  the  same 
was  in  full  for  the  absolute  purchase  of  the  hereditaments 
thereinafter  granted  and  enfeoffed,  or  intended  so  to  be, 
and  the  fee-simple  and  inheritance  thereof  in  possession 
free  from  incumbrances,  she  the  said  Ann  Lewis  the 
elder  did  thereby  admit  and  acknowledge,  &c. ;  and  Jbr 
and  in  consideration  of  the  said  intended  marriage,  and 
of  the  [here  was  an  erasure  in  the  deed]  paid  by  the 
said  defendant  at  the  request  of  the  said  Ann  Lewis  the 
younger,  the  receipt  whereof  was  thereby  acknowledged ; 
and  also  for  and  in  consideration  of  the  sum  of  I0s»  of 
like  lawful  money  to  each  of  them  the  said  Ann  Lewis 
the  elder  and  Ann  Lewis  the  younger  by  the  said  Lewis 
Lewis  and  David  Davies  in  hand  respectively  paid  at  or 
immediately  before  the  execution  of  the  said  indenture, 
the  receipt  whereof  was  thereby  acknowledged :  she  the 
said  Ann  Lewis  the  elder,  so  far  as  related  to  the  said 
messuage,  &c.,  (her  part  of  the  preimses) ;  and  the  said 
Ann  Lewis  the  younger,  so  far  as  related  to,  &c.,  (her 
part  of  the  premises),  did,  and  each  of  them  did  grant, 
bargain,  sell,  alien,  enfeoff,  and  confirm  unto  the  said 
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Lewis  Lewis  and  David  Davies,  their  heirs  and  assigns,  ^'^^^J*^'^ 
all  and  singular,  &c.,  (the  premises  in  question),  with  their 


appurtenances,  in  as  large,  ample,  and  beneficial  a  manner 
as  the  said  Ann  Lewis  the  elder  and  Ann  Lewis  the 
younger  purchased  the  same  from  the  said  commis-  Davim. 
sioners;  together  with  all  houses,  &c.,  and  all  the  estate, 
&c.,  to  have  and  to  hold  the  same  respectively,  with  their 
appurtenances,  unto  the  said  Lewis  Lewis  and  David 
Davies,  their  heirs  and  assigns,  to  such  uses  and  upon 
such  trusts,  and  to  and  for  such  intents  and  purposes,  and 
subject  to  such  provisions  and  agreements  as  were  therein- 
after mentioned,  expressed,  and  declared  of  and  concern- 
ing the  same ;  that  is  to  say,  to  the  use  and  behoof  of  the 
said  Rees  Davies  and  his  assigns  for  and  during  the  term 
of  his  natural  life,  without  impeachment  of  waste,  and 
from  and  after  his  decease  remainder  to  the  use  of  Ann 
Lewis  for  life,  with  divers  remainder  over.  The  inden- 
ture was  admitted  by  the  lessor  of  the  plaintiff  to  have 
been  duly  executed  by  Ann  Lewis  the  elder,  Ann  Lewis 
the  younger,  and  Rees  Davies  the  defendant ;  and  it 
appeared  that  the  defendant  married  Ann  Lewis  the 
younger  shortly  after  the  execution  of  the  deed,  and  had 
been  in  possession  of  the  premises  from  thence  up  to  the 
time  of  the  trial,  a  period  of  about  fourteen  years.  The 
indenture  had  the  following  memorandum  indorsed 
thereon : — 

**  Be  it  remembered,  that  this day  of one 

thousand  eight  hundred  and  twenty-two,  peaceable  and 
quiet  possession  and  seisin  of  the  messuage  and  dwelling- 
house,  fields,  closes,  pieces  or  parcels  of  land,  and  all  the 
premises  within  granted  and  enfeoffed  was  delivered  by 
the  within  named  Ann  Lewis  the  elder  and  Ann  Lewis 
the  younger  to  the  within  named  Lewis  Lewis  and  David 
Davies,  to  hold  to  them  the  said  Lewis  Lewis  and  David 
Davies,  their  heirs  and  assigns,  according  to  the  tenor 

VOL.  11.  L  L  If.  w. 
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.£««*•  ^fPUat,  and  effect  of  the  within  deed,  in  the  presence  of  us 

whose  names  are  hereunto  subscribed.*' 

No  names  were  subscribed  to  this  memorandum,  and 
the  blanks  were  not  filled  up,  nor  was  any  direct  evidence 
given  of  livery  of  seisin  having  been  made,  nor  was  it 
shewn  that  Lewis  and  Davies  (the  trustees)  were  in  any 
way  related  to  the  settlors. 

It  was  contended  at  the  trial,  on  the  part  of  the  defen- 
dant, first,  that  the  length  of  possession  proved  was  suffi- 
cient evidence,  from  which  it  ought  to  be  left  to  the  jury 
to  infer  livery  of  seisin  ;  and  secondly,  that  the  convey- 
ance being  in  consideration  of  marriage,  the  instrument 
operated  as  a  covenant  to  stand  seised.  The  learned 
Judge,  in  order  to  save  the  necessity  of  another  trial,  left 
the  first  question  to  the  jury,  who  said  that  they  were 
satisfied  by  the  length  of  possession  that  livery  of  seisin 
had  been  made,  and  accordingly  found  for  the  defendant ; 
but  his  Lordship,  on  the  authority  of  what  is  said  by 
lAiiUdale,  J.,  in  Doe  v.  Tlie  Marquis  of  Cleveland  {a) ^ 
directed  the  verdict  to  be  entered  for  the  plaintiff,  and 
gave  the  defendant  leave  to  move  to  enter  a  verdict,  or 
for  a  nonsuit,  on  either  or  both  the  points  taken  at  the 
triaL 

J.  Wilson  having,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  accordingly, 

E.  V.  Williams  and  Nicholl  shewed  cause. — The 
learned  Judge  was  right  on  both  points  in  directing  the 
verdict  to  be  entered  for  the  plaintiff.  With  reference  to 
the  first  point,  the  question  of  livery  or  no  livery  ought 
not  to  have  been  submitted  to  the  jury  :  a  possession  for 
less  than  twenty  years  does  not  even  afford  prim&  facie 
evidence  from  which  livery  qf  seisin  can  be  inferred ;  there 

(a)  9  B.  &  Cr.  864. 
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was  therefore  no  evidence  of  livery  to  leave  to  the  jury,  ^^^jj /**'■'» 
and  they  were  wrung  in  finding  that  livery  had  Jb^en  made. 
Doe  d.  Wilkin9  v.  The  Marquis  of  Cleveland  is  sl  direct 
authority  to  shew  that  possession  for  a  less  period  than 
twenty  years  is  no  evidence  of  livery  of  seisin.  Lord 
Tenterden  there  says,  *'  The  length  of  time  which  has 
elapsed  since  the  feoffment,  (seven  3'ears),  was  not  suf- 
ficient to  justify  the  jury  in  presuming  that  livery  was 
made."  And  Litdedale,  J.>  says,  ''No  possession  short 
of  twenty  years  is  sufficient  to  warrant  a  jury  in  presuming 
the  fact  of  livery  of  seisin."  The  second  point  is  one  of 
a  little  more  difficulty,  but  on  an  examination  of  the 
authorities  it  will  be  found  that  the  instrument  in  question 
could  not  operate  as  a  covenant  to  stand  seised*  A 
covenant  to  stand  seised  to  uses  must  be  in  considera- 
tion of  blood  or  marriage ;  and  as  with  respect  to  the  con- 
sideration of  bloody  the  party  in  whose  favour  the  use  is 
to  be  raised  must  be  related  to  the  Covenantor;  so  with 
respect  to  that  of  marriagOi  the  person  in  whose  favour 
the  use  is  to  be  raised  must  be  a  party  to  the  marriage. 
But  here  Lewis  and  Davies^  the  trustees,  are  mere  strang- 
ers ;  as  between  the  settlors  and  them  there  is  neither  the 
consideration  of  blood  or  marriage.  In  Hore  v*Dix{d)f 
where  one  J.  P.,  being  seised  in  fee  of  certain  lands,  in  con- 
sideration of  natural  love  and  affection  for  his  son,  gave, 
granted,  and  enfeoffed  two  strangers  of  the  said  lands,  to 
hold  the  same  to  the  use  of  himself  for  life,  with  remainder 
to  his  son  in  tail ;  and  also  covenanted  with  the  strangers 
that  they  should  enjoy  the  lands  to  and  for  the  uses 
before  specified,  and  the  deed  was  never  executed  by 
livery ;  the  Court  decided,  by  their  first  resolution,  that 
no  estate  passed  to  the  trustees,  because  they  were 
strangers,  and  there  was  therefore  no  consideration  for 
raising  a  use  as  to  them.    And  they  resolved,  fifthly* 

(a)  2  Sid.  35. 
ll2 
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'**«*-^/^«»»  that  the  express  covenant  raised  no  use  in  the  covenan- 

teesi  for  tiie  same  reason.  It  is  true  that  in  Mr.  Serjeant 
WiiHaros's  (a)  note  to  Chester  v.  Wittan,  the  case  of  Hore 
▼.  Dis  {b)  is  said  to  be  overruled  by  that  of  Roe  y.  Tran- 
tnarr  (c) ;  but  when  the  two  cases  are  compared,  it  will 
be  found  that  all  that  the  learned  annotator  meant  to  say 
waff/  that  Hore  y.  Di»  was  overruled  as  to  the  point 
then  under  discussion  only,  namely,  as  to  the  resolution 
reported  to  have  been  come  to  in  that  case«  that  an  in- 
strument which  was  intended  to  operate  in  one  way  can- 
not ^be  construed  so  as  to  operate  in  another ;  and  in 
which  respect  Hore  v.  Dix  undoubtetUy  canaot  be  sup- 
ported; but  it  has  never  been  overruled  as  to  the  first 
resolution,  namely,  that  a  use  under  a  covenant  to 
atand  seised  cannot  be  raised  in  favour  of  a  stranger.  It 
is  said  by  Mr.  Sanders,  in  his  treatise  on  Uses  and 
Trusts  {d)t  that  if  a  man  covenant  to  stand  seised  for  the 
use  of  himself  for  life,  with  remainder  to  the  use  of  trus- 
tees, (who  are  not  his  relations),  for  the  purpose  of  pre- 
serving contingent  remainders,  no  use  would  vest  in  the 
trustees,  because  the  consideration  does  not  extend  to 
them.  And  where  property  was  conveyed  even  to  a 
relative  for  life,  with  a  general  leasing  power,  it  was  held 
that  the  power  was  void,  because  the  lessees  would  be 
strangers  in  blood  to  the  covenantor ;  Cross  v.  Fauster- 
ditch  (tf).  It  is  not  contended  that  the  word  ''grant*'  may 
not  be  construed  to  operate  as  a  covenant  to  stand  seised ; 
but  in  no  case  has  it  been  so  construed  where  the  grant 
has  been  to  strangers,  or  trustees  have  intervened  between 
the  grantor  and  those  intended  to  take  beneficially  under 
the  grant.     In  Osman  v.  Sheaf  {/),  a  grant,  with  a  letter 


(a)  2  Saund.  97,  n.  (I).  (d)  Page  83 ;  S.  P. Walk.  Con?. 

(6)  2  Sid.  25.  by  Coventry,  296,  n. 

(c)  Willes  Rep.  682 ;    S.  C.  2  (e)  Cro.  Jac.  181. 

Will.  76.  (/)  3  Lev.  370. 
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of  attorney  to  deliver  seisin,  which  was  not  afterwards  E*A.  rf  PUat, 
delivered,  was  held  to  operate  as  a  covenant  to  stand 
seised ;  but  in  that  case  the  grant  was  to  a  relative.  SO|in 
Baierv.Lade  (a),  where  the  words  ''give  and  grant** were 
held  to  have  a  similar  operation,  the  grant  was  to  the  grant- 
or's own  son.  The  case  of  Thome  v.  Thorne  (&)  will  be 
relied  on  on  the  other  side,  in  which,  a  graftt  to  trustees 
to  stand  seised  to  the  use  of  the  grantor's  brothers  is  re- 
ported to  have  been  held  to  operate  as  a  covenant,  to 
stand  seised ;  but  that  case  is  very  distinguishable  from 
the  present.  In  the  first  place,  it  was  the  decision  of  a 
Court  of  Equity,  and  there  is  nothing  to  shew  that  the 
conveyance  was  not  made  for  a  valuable  consideration,  in 
wlilch  case  that  Court  would  have  decreed  its  perform- 
ance, notwithstanding  it  may  have  been  void  at  law ;  aiKU 
secondly,  there  was  in  that  case  an  express  covenant  from 
the  grantor  that  the  cestui  que  trust  should  enjoy  acoord- 
ing  to  the  estates  limited  to  them  by  the  deed,  a  reason 
which  is  assigned  by  Chief  Baron  Comyn  (c)  for  the  deci- 
sion come  to  in  that  case ;  besides  which,  the  case  is  very 
shortly  reported  ;  there  is  nothing  to  shew  that  the  trus- 
tees were  not  the  relatives  of  the  grantor,  and  Vernon  is 
notoriously  inaccurate.  In  the  case  now  before  the  Court 
there  is  no  such  covenant;  fur  the  recited  undertaking 
from  Ann  Lewis,  the  elder  and  younger,  to  convey  the 
premises  to  the  trustees  in  trust  for  the  uses  thereinafter 
declared,  does  not  amount  to  a  covenant  that  the  cestui 
que  trust  shall  enjoy.  [Parke^  B. — That  part  of  the  deed 
is  by  way  of  recital  only,  and  cannot  amount  to  a  cove- 
nant that  the  defendant  shall  enjoy].  In  Doe  v.  Simp' 
son  {d)y  although  one  of  the  grantees  was  a  stranger,  yet 
the  other  was  one  of  the  parties  to  the  marriage ;  and  it  is 
sufficient  if  the  consideration  of  blood  or  marriage  arises 

(a)  3  Lev.  291.  (d)  2  Wilson,  226 ;  S.C.WiUes, 

(6)  1  Vera.  141.  672,  by  the  name  of  Dot  ?.  Salk- 

(c)  Com.  Di^.  Goyenant,  O.  2,     eld. 
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^^^^/*"'  from  any  one  of  the  grantees,  for  then,  the  whole  use  is 

executed  in  the  one  from  whom  the  consideration  arises  (a). 
Besides,  in  that  case,  there  was  also  an  express  covenant 
in  the  deed  that  the  lands  granted  **  should  remain  and 
continue  unto  the  uses,  intents,  and  purposes  aforesaid, 
and  according  to  the  true  intent  and  meaning  thereof.** 
In  Roe  V.  Tranmarr  (i),  the  grant  was  to  a  relative,  the 
grantor's  brother,  and  there  also  there  was  an  express 
Covenant  that  the  grantor  had  power  to  grant,  and  that 
all  conveyances  and  assurances  of  the  lands  in  question 
should  enure  to  the  uses  of  that  deed.  With  respect  to 
Sleigh  V.  Melham(c),  which  may  also  be  cited  on  the 
other  side,  although  in  that  case  the  covenant  and  grant 
were  made  to  and  with  the  strangers,  yet  no  estate  or 
interest  whatever  was  given  to  them ;  the  covenant  was 
not  that  they  should  enjoy,  but  to  and  with  them  that  the 
intended  wife  should  enjoy.  And  there  also  was  in  that 
ttine  an  express  covenant  from  the  settlor  that  the  premises 
should  remain  and  be  to  and  for  the  uses  mentioned  in 
the  deed.  At  all  events,  the  instrument  in  question  can- 
not be  construed  to  operate  as  a  covenant  to  stand  seised 
with  respect  to  the  mother's  part  of  the  property;  for, 
the  deed  states  the  consideration  for  the  grant  of  her  part 
to  have  been  a  money  considerationi  and  to  shew  that  the 
real  consideration  was  her  daughter's  marriage  would  be  to 
shew  a  consideration  inconsistent  with  the  deed,  which  can- 
not be  done ;  Peacock  v.  Monk  (c/j.  Had  the  considera- 
tion stated  been  money  and  divers  other  considerations^ 
the  case  would  have  been  different. 

J.  Wilson,  contra. — As  to  the  first  point,  the  question 
of  livery  or  no  livery  was  a  question  of  fact  for  the  jury,  and 
wasproperly  left  to  them  to  decide.  [Parke,  B. — Was  there 

(a)  2  Roll.  Abr.  784 ;  Pi.  2  &  4.         (c)  1  Lutw.  782. 
{b)  2  Wil8.  76  ;  S.  C.  WiUes,         W)  1  Vcs.  sen.  128. 
682. 
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any  evidence  of  livery  in  this  case  to  go  to  the  jury  ?  and  Exdi,  of  PiioM, 
if  there  was,  will  not  a  single  day's  possession  be  equally 
evidence  of  livery  ?]  The  case  referred  to  on  the  other 
side,  of  Doe  d.  Wilkins  v.  The  Marquis  of  Cleveland  (a), 
cannot  be  considered  an  authority  in  point ;  the  question 
before  the  Court  in  that  case  was,  whether  evidence  of 
,  the  hand-writing  of  one  attesting  witness  was  properly 
received,  without  its  having  been  first  proved  that  such 
witness  was  dead.  What  is  reported  to  have  been  said  in 
that  case  by  Lord  Tenterden  and  littledahi  J.,  as  to  pos- 
session for  less  than  twenty  years  not  being  evidence  of 
livery,  was  not  only  perfectly  extrajudicial,  but  expressly 
contrary  to  what  is  laid  down  in  Bac.  Abr,  tit.  Evidence^ 
6i8.  But  even  should  the  Court  think  that  the  jury  drew 
a  wrong  conclusion  on  the  evidence  before  them,  still,  as 
their  decision  is  already  consistent  with  equity  and  justice, 
and  the  real  merits  of  the  case,  the  Court  will  not  disturb 
their  finding ;  Wilkinson  Y.Payne  (6) ;  for  there  is  no  doubt 
that  the  defendant  would  be  relieved  in  a  Court  of  Elquity. 
[^Parke,  B. — The  position  stated  in  the  margin  to  that  case 
is  too  general,  and  cannot  now  be  supported].  Secondly, 
a  use  arose  in  this  case  by  virtue  of  the  deed  to  the 
defendant  for  life,  which  is  a  sufficient  answer  to  the 
ejectment.  The  question  here  is,  whether  a  settlor  can 
covenant  with  strangers  for  the  benefit  of  his  relatives,  so 
as  to  raise  a  use  in  favour  of  his  relatives.  It  is  not 
contended  that  a  covenant  made  to  a  stranger  would  raise 
a  use  in  his  favour,  but  that  a  covenant  to  A.i  a  stranger, 
that  the  covenantee  shall  stand  seised  for  the  use  of  B.,  a 
relative,  raises  a  good  use  in  B.,  the  relative.  [Parke,  B. — 
The  plaintifl!*  does  not  say  that  a  covenant  to  a  stranger 
that  a  relative  shall  enjoy,  is  void,  but  that  a  covenant  to 
a  stranger  that  he  the  stranger  shall  enjoy,  though  for  the 
use  of  a  relative,  is  void].     Here  the  settlors  clearly  in- 

{a)  9  B.  &  G.  864.  ih)  4  T.  R.  846. 
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Ew*.  rf  PUa$t  tended  to  give  the  defendant  a  life  estate  in  the  premises, 

and  Roe  v.  Tfanmarr{a)^  and  Doe  v.  Salkeld{b),  are 
authorities  to  shew  that  the  Court  will  be  very  astute, 
and  struggle  hard  to  construe  deeds  so  as  to  effectuate 
the  intention  of  the  parties.  [Parke,  B. — Does  not  Lord 
Chief  Justice  Willes  decide  the  latter  case  on  the  ground 
of  there  being  an  express  covenant  that  the  lands  should 
go  to  the  grantee  ?]  He  puts  it  both  ways,  on  the  ground 
of  the  grant,  as  well  as  on  that  of  there  being  an  express 
covenant.  In  Walker's,  HaU{e),  a  feoffment  and  grant  in 
consideration  of  marriage,  where  no  livery  was  made,  in 
order  to  effectuate  the  intention  of  the  parties,  was  con- 
strued to  amount  to  a  covenant  to  stand  seised.  In  Doe 
Y.  Simpson  {d),  one  of  the  grantees  was  a  stranger,  and 
yet  the  grant  was  held  to  operate  as  a  covenant  to  stand 
seised.  But  Thome  v.  Thome  (^),  and  Sleigh  r. 
Metham  if),  are  both  expressly  in  point.  The  grant 
in  Thome  v.  Thome  was  to  trustees  to  the  use  of  the 
grantor's  relatives,  and  it  was  held  to  be  a  good  covenant 
to  stand  seised.  The  report  in  Vernon,  though  short, 
is  accurate,  as  appears  by  reference  to  the  Register's 
book(^).     The  decree  expressly  states  the  deed  to  be 


(a)  Willes,  682$  S.C.  2  Wils.         (c)  2  Lev.  213. 
75.  {d)  2  Wilg.  22. 

(6)  WiUes,  672;  S.  C.  2  Wils.         (f)  1  Vcrn.  141. 
22.  (f)  1  Lutw.  782. 

(g)  Thome  v.  Thome,  Reg^istrar's  Book,  22nd  February,  1682. 
The  bill,  which  was  by  Henry      and  Robert  Hanke,  Etqr$,,  since 


Thome  against  Roger  Thome 
and  Michael  Warren,  stated,  that 
on  the  2nd  Decenaber,  13  Car.  1, 
JohnThome,  plaintiff's  uncle,  did, 
by  deed  for  the  settling  and  con- 
tinuing in  his  name  and  blood, 
and  for  other  good  causes  and 
considerations,  all  bis  lands  called 
New  Mill,  S(c.,  give,  grant,  enfeoff, 
and  confirm  unto  Edmund  Cudmore 


deceased,  and  their  heirs,  all.  Sic, 
in  trust  to  the  uses  following : — 
To  the  use  of  himself  for  lifct 
remainder  to  the  use  of  Sarab 
May,  his  only  daughter  and  heir, 
and  the  heirs  of  her  body;  re- 
mainder to  the  use  of  Henry 
Thome  and  the  defendant  Roger 
Thome,  brothers  of  the  said  John 
Thome,  and  one  John  Thome,  son 
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good  as  a  covenant  to  stand  seised,  and  it  contains  no  Bttek.  ^  Pleat, 

1837. 
statement  whatever  respecting  the  covenant  referred  to 


of  Zachary  Thorne,  another  brother 
of  the  said  John  Thomei  and  the 
heirs  of  their  bodies,  equally  to  be 
divided  between  them.  That  the 
settlor  diedy  and  thafr  Sarah  May 
is  also  dead,  and  her  issue.  That 
Henry  Thome,  brother  of  the 
grantor,  died  before  Sarah  May, 
leaving*  John  Thome,  his  eldest 
son  and  heir,  and  brother  to  the 
plaintiff*,  which  John  Thome  is 
dead  without  issue,  and  plaintiff* 
is  the  next  son  and  heir  of  the 
said  Henry  and  John  Thome; 
and  the  defendant  Roger  Thome 
being  living,  and  also  John  Thome, 
son  of  Zachary,  the  lands  descend- 
ed to  them  and  the  plaintiff*,  as 
tenants  in  common.  That  the  de- 
fendant Roger  Thome  having  for 
some  inconsiderable  sum  bought 
of  John  Thorne,  the  son  and  heir 
of  Zachary,  who  was  eldest  bro- 
ther and  heir  of  John  the  grantor, 
who  died  without  issue,  all  his 
right  to  the  aforesaid  lands,  the  de< 
fendant  pretends  that  the  aforesaid 
deed  of  settlement  was  not  sufficiently 
executed,  and  therefore  the  plain- 
tiff* hath  no  title  to  the  same,  or 
any  part  thereof,  and  hath  entered 
on  the  premises  and  receives  the 
profits  of  them,  and  having  gotten 
the  deed  of  settlement  refuses  to 
let  the  plaintiff  have  a  third  part  of 
the  premises.  The  bill  prayed  that 
the  plaintiff*  might  enjoy  a  third 
part  of  the  premises,  and  have 
an  account  of  the  yearly  value 
thereof,  and  of  the  profits  since 
the  defendant  hath  received  the 
same,  and   that  the  lands  may 


be  set  out  and  divided  according 
to  the  purport  of  the  sud  settle- 
ment. 

The  defendant  Roger  Thome  ad- 
mitted that  he  haih  in  his  custody 
a  writing,  dated  2ud  December, 
13  Car.  1,  purporting  to  be  a 
grant  of  the  lands  by  John  Thome 
to  Cudmore  and  HankeUo  the 
uses  in  the  bill,  and  to  which  a 
seal  is  affixed  and  the  name  John 
Thome  thereunto  subscribed,  and 
is  mentioned  to  he  sealed  and  de* 
livtred  by  John  Thome,  but  6e- 
lietfet  it  was  never  executed  mo  a$  to 
convey  the  estate  thereby  intended  to 
he  conveyed,  and  that  in  the  writing 
there  is  a  power  of  revocation  re- 
served to  the  said  J.  Thome  of 
the  whole  contents  thereof;  that 
John  Thome  did  by  deed  indented, 
24th  February,  20  Car.  1,  grant 
and  convey  part  of  the  premises 
to  the  defendant,  his  heirs  and  as- 
signs, by  way  of  mortgage ;  that 
the  money  was  not  paid;  that 
J.  Thorne  died  seised  in  fee-sim- 
ple of  all  the  rest.  That  the  pre* 
mises  whereof  he  died  seised,  <2e- 
scended  to  Thomas  May  his  grand- 
son, who,  dying  without  issue,  it 
came  to  John  Thome,  eldest  ton  and 
heir  of  Zachary,  who  was  eldest 
brother  to  John  (grantor),  who 
died  seised,  who  thereupon  en- 
tered on  the  premises,  and  for 
valuable  consideration  conveyed 
to  the  defendant  Roger  Thome  in 
fee  by  lease  and  release ;  and  the 
defendant,  being  a  purchaser,  doth 
claim  the  same,  and  the  profits 
thereof,  since  the  purchase,  and  i$ 
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Egeh.  of  Phat,  by  the  reporter.     Sleigh  v.  Metham  {a)  is  also  a  case 

where  trustees  intervened ;  there  a  grant  to  trustees  for 
the  use  of  an  intended  wife  was  held  to  amount  to  a  cove- 
nant to  stand  seised,  and  though  many  objections  were 
taken  to  the  deed  in  that  case,  it  was  never  once  sug- 
gested that  the  fact  of  the  grantees  being  strangers  in- 
validated it.  As  to  the  case  of  Hore-  v.  Dix  (6),  it  is 
treated  as  entirely  overruled,  as  well  in  the  learned  note 
to  Chester  y.Willan  (c),  as  in  a  note  in  the  first  volume  of 
Mr.  J|irroan's  edition  of  Bythewood's  Precedents  in  Con- 
veyanoy.  But  even  supposing  an  express  covenant  to  be 
necessary,  here  the  agreement,  whereby  the  settlors  un- 
dertake to  convey  and  assure  the  premises  to  and  for  the 
uses  and  limitations  mentioned  in  the  deed,  amounts  to 
such  a  covenant.  [Parke,  B. — That  part  of  the  deed  is 
by  way  of  recital  only,  and  cannot  amount  to  a  covenant, 
or  raise  a  use :  it  is  purely  executory]. 

Cur.  adv.  yoit 


The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — This  case  was  argued  before  my  brothers 


adviied  that  the  plaintiff  hath  no  title 
to  the  premises. 

Whereupon,  and  upon  long  de- 
bate of  the  matter,  and  upon  pro- 
ducing of  the  aforesaid  deed  of 
settlement,  the  Court  declared 
that  the  same  was  a  good  convey- 
ance, and  did  amount  to  a  covenant 
to  ttand  seised,  and  the  uses  and 
estates  thereby  limited  and  created 
were  weU  raised,  and  the  plaintiff 
was  well  and  duly  entitled  to  a 
third  part  of  all  and  every  the 
lands  and  premises  thereby  so 
settled  and  conveyed  as  aforesaid, 
and  ought  to  enjoy  the  same,  not- 
withstanding the  defendant's  pre- 
tended purchase  from  the  heir-at- 


law  of  the  sud  John  Thome,  the 
same  being  with  full  knowledge 
and  notice  of  the  aforesaid  deed 
of  settlement ;  and  therefore  doth 
think  fit,  and  so  order  and  decree, 
tliat  the  defendant  Roger  Thome, 
from  the  time  of  the  pluntiff 'sen- 
try into  and  becoming  entitled  to 
the  aforesaid  lands,  do  account  for 
a  third  part  of  the  rents  before  the 
Master.  Commission  of  partition 
ordered  to  issue.  Injunction  pre- 
viously granted  against  commit- 
ting waste  continued. 

(a)  1  Lutw.  782. 

(b)  1  Sid.  25. 

(c)  2  Saond.  97,  a.  n.  (1). 


EASTER  TERM,  ^  WILL.  IV.  515 

Bolland  and  Gurney  and  myself,  in  the  course  of  the  la^tt  Eteh,  rf  piea$, 
term,  on  shewing  cause  against  a  rule  nisi  to  enter  a  Hon-  _  ' 

suit.  It  was  an  ejectment  brought  to  recoTer  a  small  estate 
in  Cardiganshire.  Ann  D.  Lewis  was  seised  of  a  part  of 
the  landsi  her  daughter  Ann  Lewis  of  another  part;  Ann 
Lewis  married  the  defendant.  The  defendant  went  to 
live  with  his  wife's  mother  upon  the  marriage,  and  con- 
tinued to  live  with  her  until  and  after  her  death,  which 
happened  about  1831,  and  down  to  this  time.  The  de- 
fendant's wife  died  about  1835.  The  lessor  of  the  plain- 
tiff was  the  heir-at-law  both  of  Ann  D.  Lewis  and  Ann 
Lewis,  and  sought  to  recover  the  land  in  question  in  that 
character. 

On  the  marriage  of  Ann  Lewis,  in  December,  1822,  a 
settlement  was  executed,  which  was  drawn  in  a  very  inar* 
tificiai  manner,  and  on  the  legal  operation  of  which  the 
principal  question  in  the  case  depends. 

[The  learned  Baron  here  stated  the  deed]. 

The  defendant  raised  three  objections  to  the  rigUt  of 
the  lessor  of  the  plaintiff  to  recover,  and  contended  that 
he  was  entitled  to  the  whole  estate  by  virtue  of  the  settle* 
ment: — First,  because  the  deed  operated  as  a  feoffment, 
as  livery  of  seisin  might  be  presumed  by  the  jury  from  the 
fact  of  possession  by  the  defendant.  And,  secondly,  if  it 
was  not  to  be  presumed,  that  the  deed  would  operate  as  a 
covenant  to  stand  seised.  Thirdly,  he  also  contended, 
that  as  to  the  share  of  the  daughter,  the  mother  was 
tenant  in  possession,  and  that  the  deed  would  operate  as 
a  grant  of  the  reversion.  Upon  referring,  however,  to  the 
evidence,  it  appears  that  there  was  no  proof  that  the  mo- 
ther was  tenant  to  the  daughter,  and  therefore  this  ob- 
jection fails. 

Lord  Denman,  before  whom  the  cause  was  tried,  was 
of  opinion,  in  conformity  with  the  decision  of  Doe  d. 


616  CASES  IN  THE  EXCHEQUER, 

Bjceh.  rfPUas,   Wilkins  V.  Marquis  of  Cleveland  {a\  that  the  possession 

ought  not  to  be  left  to  the  jury  as  evidence  of  livery  of 
seistin,  as  it  was  for  a  less  period  than  twenty  years;  but, 
in  order  to  save  expense,  he  left  the  question  to  the  jury, 
who  found  the  fact  that  livery  of  seisin  was  made ;  but  not- 
withstanding that  finding,  his  Lordship  directed  a  Terdict 
for  the  plaintiff,  reserving  to  the  defendant  liberty  to 
move  to  enter  a  nonsuit,  and  he  also  reserved  the  qitestion 
as  to  the  operation  of  the  deed. 

As  we  are  all  of  opinion  that  the  deed  operated  as  a 
covenant  to  stand  seised,  it  is  not  necessary  to  deeide  whe- 
ther the  evidence  of  possession  ought  to  have  been  left  to 
the  jury  or  not;  hut  we  by  no  means  wish  to  be  onder- 
stood  as  intimating  any  doubt  as  to  the  propriety  of  the 
decision  of  the  Court  of  King's  Bench  in  the  biise  cited ; 
that  is,  in  effect,  that  if  the  fact  of  livery  of  seisin  h  sought 
to  be  inferred  from  possession  alone ,  such  possession  ought 
to  have  existed  for  twenty  years. 
The  question  then  is,  as  to  the  effect  of  the  settlement 
The  rules  as  to  the  exposition  of  deeds,  and  their  ope- 
ration in  a  manner  different  from  that  intended,  are  now 
fully  settled,  and  very  distinctly  stated  in  the  judgment  of 
Lord  Chief  Justice  WilleSf  in  the  two  cases  of  Doe  v.  Sal- 
keld  and  Roev,  Tranmarr^b),  and  more  particularly  in 
the  latter.  It  is  there  stated,  that  in  more  recent  times 
the  Judges  have  been  much  more  liberal  than  formerly, 
and  have  had  more  consideration  for  the  substance,  the 
passing  of  the  estate,  according  to  the  intent  of  the  parties, 
than  the  shadow,  namely,  the  manner  of  passing  it.  And 
it  is  laid  down,  in  respect  to  covenants  to  stand  seised, 
that  there  is  no  conveyance  that  admits  of  such  a  variety 
of  words;  and  that  it  is  sufficient,  if  these  five  things 
cpncur, — That  there  be  a  deed  ;  words  sufficient  to  make 
a  covenant ;  that  the  grantor  must  be  actually  seised  at  the 

(a)  9  B.  &  Cress.  864.  (b)  Willes,  673,  682. 
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time;  that  his  intent  be  plain  to  raise  the  use ;  and  that  ExeK^PUat, 
there  be  a  proper  consideration  to  raise  it. 

In  the  present  case,  all  these  circumstances  are  found. 
There  i^  a  deed ;  the  word  *' grant"  is  sufficient  to  make 
a  coTjcpant ;  the  two  grantors  were  both  seised;  the  in- 
tent th^t  the  husband  was  to  have  the  use  for  life  is 
abundantly^ clear;  and  the  marriage  with  the  daughter  is 
uoquestippablj  a  sufficient  consideration. 

The  only  objection  which  can  be  raised  as  to  the  ope- 
rat|oi|  of  the  deed  is,  not  that  the  intent  to  raise  an  use 
was  npt,pl|un,  but  that  the  intent  was  to  raise  that  use  out 
of  the  sci/da  of  the  trustees,  and  not  out  of  that  of  the 
grantors }  and  tliat  such  intent  could  not  operate,  as  the 
trustees,  could  not,  it  is  admitted,  take  any  estate  at  all : 
and.this  objection  was  grounded  on  the  authority  of  the 
CBB^^f  Hort  V.  Dix{a)i  where  it  was  held  that  a  covenant 
with  strangers,  that  they  should  hold  the  land  to  the  use 
of  the  grantor  for  life,  with  remainder  to  the  son,  was  void. 
But  liord  Chief  Justice  JVilles  considers  this  very  objec- 
tion in  the  case  oi  Roe  v.  Tranmarr^  and  intimates  his  dis- 
satisfaction with  that  decision  upon  this  point.  He  says 
that  be  should  have  been  of  another  opinion,  "  because,  in 
a  covenant  to  stand  seised,  the  estate  properly  arises  out 
of  the  estate  of  the  grantor,  and  his  intent  that  it  should 
no/,  I  think,  signifies  nothing :  for  though  his  intent  is  to 
be  regarded  what  estate  is  to  pass,  and  to  whom,  it  is  not 
at  all  to  be  regarded  as  to  the  manner  of  passing  it,  (of 
which  he  is  supposed  to  be  ignorant) ;  if  it  were,  it  would 
overturn  almost  all  the  cases."  And  though  the  learned 
Chief  Justice  distinguishes  the  case  then  under  considera- 
tion from  that  of  Hore  v.  Dix  and  Samon  v.  Jones  {b)^ 
there  can  be  no  doubt  but  that  the  learned  editor  of  the 
valuable  edition  of  Saunders's  Reports  is  right  in  stating, 

(a)  1  Sid.  25.  (6)  2  Vent.  918. 
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Exek.  rf  Pleat,  in  his  note  in  Chester  v.  Willan  (a),  that  Hore  v.  Dix  and 
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.  Samon  v.  Jones  are  in  efTect  overruled  by  this  decision. 

It  is  true  that  in  most,  indeed^  I  believe^  all,  of  the  cases, 
there  has  either  been  a  grant  to  the  relation  without  the 
intervention  of  trustees,  or  there  has  been  a  covenant  that 
the  relations  should  hold  and  enjoy ;  but  it  is  clear  that 
the  decisions  have  not  proceeded  on  the  ground  that  one 
of  those  were  essential.  In  the  cases  of  Doe  v.  Salkeld 
and  Roe  v.  Tranmarr^  in  which  there  was  such  a  covenant. 
Lord  Chief  Justice  Willes  mentions  its  existence ;  but  it 
18  evident  he  does  not  rely  upon  it  as  necessary  to  the 
judgment.  And  in  the  case  of  Thome  v*  Thorne{b\ 
Lord  Keeper  North  decided  expressly,  and  without  diffi- 
culty, that  the  grant  to  trustees  to  stand  seised  to  the  use 
of  three*  brothers  in  consideration  of  blood,  worked  as  a 
covenant  to  stand  seised ;  and  the  express  covenant  that 
the  cestui  que  trust  should  enjoy  was  not  taken  notice 
of;  and  the  report  is  confirmed,  as  we  were  informed  by 
Mr.  Wilson  in  the  course  of  the  argument,  by  a  reference 
to  the  Register's  book.  This  case  is  an  authority  pre- 
cisely in  point,  and  is  so  much  in  unison  with  the  more 
liberal  spirit  and  sound  reason  of  the  more  modern  deci- 
sions on  this  subject,  that  we  do  not  hesitate  to  abide 
by  it. 

The  rule  must  therefore  be  absolute  to  enter  a  nonsuit. 

Rule  absolute  to  enter  a  nonsuit  (c). 

(a)  2  Saund.  97»  a*  of  a  marriage  by  words  inpraserUi 

{b)  I  Vernon,  14 1 .  were  held  to  operate  as  a  cofenant 

(c)  In  Doe  v.  Williamt,  5  B.  &  to  stand  seUed. 
Ai.  733,  articles  in  contemplation 
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Lanoridge  f.  Levy. 

V/ASE. — The  declaration  stated, that  whereas  one  George   in  case,  the  de- 
Langridge,  the  father  of  the  plaintiff,  on  the  1st  of  June,   that  L.,  the  fa-' 
1833,  at  the  request  of  the  defendant,  bargained  with  him  p^aindff!*'bar. 
to  buy  of  him  a  certain  gun,  to  wit,  for  the  use  of  himself  gained  wUh  the 

,  .  .  .  defendant  to 

and  his  sons,  at  and  for  a  certain  pnce,  to  wit,  the  sum  of  buy  of  him  a 
24/.,  and  the  defendant  then,  by  falsely  and  fraudulently  g^^'ul^  Tf  himi 
warranting  the  said  gun  to  have  been  made  by  Nock,  and  ««»f  •»*  his 

®  ®  ^  ^  '  sons;  and  the 

to  be  a  good,  safe,  and  secure  gun,  then  sold  the  said  gun  defendant  then, 
to  the   said  George  Langridge,   for  tl)e   use  of  himself  fraudulently 
and  his  sons,  for  the  said  sum  of  2iL  then  paid  by  the  J'^^o^hafe^"" 
said  George  Langridge  to  the  defendant  for  the  same :   *»^«n  ™«'*e  ^y 

M*y  and  to  be  a 

whereas  in  truth  and  in  fact  the  defendant  was  guilty  of  good,  Mfe,  and 
great  breach  of  duty,  and  of  wilful  deceit,  negligence,  and  'oidThe^gun  tT 
y  improper  conduct,  in  this,  that  the  said  gun,  at  the  time  ^f 'Jl^^f  .^Ij" 
of  the  said  warranty  and  sale,  was  not  made  by  Nock,  nor  his  sons,  for 

,         p  ,  ,  ,  24/.;  whereas 

was  It  a  good,  safe,  and  secure  gun,  but,  on  the  contrary  sn  truth  and  in 
thereof,  was  made  and  constructed  by  a  maker  very  in-  ^^^^'Jtts'^gtiUy 
ferior  as  a  gun-maker  to  Nock,  and  was  then  and  at  all  of  great  breach 

°  of  duty,  and  of 

times  a  very  bad,  unsafe,  ill-manufactured,  and  dangerous  wilful  deceit, 

gun,  and  wholly  unsound  and  of  very  inferior  materials;  improper  con" 

of  all  which  premises  the  defendant,  at  the  time  of  the  fh^^^J^he^n' 

making  of  the  said  warranty,  and  of  the  said  sale,  had  full  ^^  not  ^^^ 

1  11  1  .  All         1   ••/»%•      r  by  N.,  nor  was 

knowledge  and  notice.    And  the  plaintiff  in  fact  says,  that  a  good,  safe, 
he,  knowing  and  confiding  in  the  said  warranty,  did  use  JUj  on^it!ecml' 
and  employ  the  said  gun,  which  but  for  the  said  warranty  ^'^^  thereof, 

^     "^  o      »  ^        ^    ^g,  made  by  a 

he  would  not  have  done :  and  that  afterwards,  to  wit,  on  very  inferior 

maker  to  N., 
and  was  a  bad, 
unsafe,  ilUmanufactured  and  dangerous  gun,  and  wholly  unsound  and  of  very  inferior  materials; 
of  all  which  the  defendant,  at  the  time  of  such  warranty  and  sale,  had  notice:  and  that  the  plain- 
tiff, knowing  and  confiding  in  the  sidd  warranty,  used  the  gun,  which  but  for  the  warranty  he 
would  not  have  done  ;  and  that  the  gun  being  in  the  hands  of  the  plaintiff,  by  reison  and  wholly 
in  consequence  of  its  weak,  dangerous,  and  insufficient  construction  and  materials,  burst  and  ex- 
ploded: whereby  the  plsdntiff  was  greatly  wounded,  &c.,  and  wholly  by  means  of  the  premises, 
breach  of  duty,  and  improper  conduct  of  the  defendant,  lost  the  use  of  his  hand: — Held,  (after 
▼erdict  for  the  plaintiff  on  the  plea  of  not  guilty,  and  on  other  pleM  deoiTHig  the  warranty,  and 
that  the  gun  was  unsafe,  &c.),  that  the  action  was  maintainable. 
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Eseh.  of  Pleat,  the  10th  December,  18.35,  the  said  gun  being  then  in  the 
hands  and  use  of  the  plaintiff,  by  reason  and  wholly  in 
consequence  of  the  weak^  dangerous,  and  insufficient  and 
unworkmanlike  manufacture,  construction,  and  materials 
thereof,  then  and  whilst  the  said  gun  was  so  in  use  by  the 
plaintiff,  burst  and  exploded,  became  shattered,  and 
Went  to  pieces;  whereby  and  by  reason  whereof  the 
plaintiff  was  greatly  cut»  wounded,  maimed,  &c.  &c.,  and 
wholly  by  means  of  the  premises,  breach  of  duty,  and  im- 
proper conduct  of  the  defendant,  lost,  and  is  for  ever 
deprived  of  the  use  of  his  hand,  &c.  &c. 

Pleas,  first,  not  guilty;  secondly,  that  the  defendant 
did  not  warrant  the  said  guu  to  be  made  by  Nock,  and  to 
be  a  good,  safe,  and  secure  gun,  in  manner  and  form,  &c. ; 
thirdly,  that  the  gun  was  not  a  bad,  unsafe,  ill-manufac- 
tured, and  dangerous  gun,  and  wholly  unsound,  and  of 
▼ery  inferior  materials,  as  in  the  declaration  alleged ; 
fourthly,  that  the  gun  did  not  by  reason  and  wholly  in 
consequence  of  the  weak,  dangerous,  and  insufficient  and 
unworkmanlike  manufacture,  construction,  and  materials 
thereof,  burst,  &c.,  as  in  the  declaration  alleged : — on  all 
which  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Somersetshire 
Summer  Assizes,  1836,  it  appeared  that  in  June,  1833, 
the  plaintiff's  father  saw  in  the  shop  of  the  defendant,  a 
gun-maker  in  Bristol,  a  double-barrelled  gun,  to  which 
was  attached  a  ticket  in  these  terms  : — '*  Warranted,  this 
elegant  twist  gun,  by  Nock,  with  case  complete,  made  for 
his  late  Majesty  George  IV. ;  cost  60  guineas :  only  25 
guineas.'*  He  went  into  the  shop,  and  saw  the  defendant, 
and  examined  the  gun.  The  defendant  (according  to 
Langridge*8  statement)  said  he  would  warrant  the  gun  to 
have  been  made  by  Nock  for  King  George  IV.,  and  that 
he  could  produce  Nock's  invoice.  Langridge  told  the 
defendant  he  wanted  the  gun  for  the  use  of  himself  and 
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his  sons,  and  desired  him  to  send  it  to  his  house  at  Knowle,  Exeh,  of  Phot, 

1 837, 

about  two  miles  from  Bristol,  that  they  might  see  it  tried. 
On  the  next  day,  accordingly,  the  defendant  sent  the  gun 
to  Langridge*s  house  by  his  shopman,  who  also  on  that 
occasion  warranted  it  to  be  made  by  Nock,  and  charged 
and  fired  it  off  several  times.  Langridge  ultimately 
bought  it  of  him  for  24/.,  and  paid  the  price  down.  Lang- 
ridge the  father  and  his  three  sons  used  the  gun  occasion- 
ally ;  and  in  the  month  of  December  following,  the  plain- 
tiff, his  second  son,  having  taken  the  gun  into  a  field  near 
his  father's  house  to  shoot  some  birds,  putting  in  aa  or- 
dinary charge,  on  firing  off  the  second  barrel,  it  exploded, 
and  mutilated  his  left  hand  so  severely  as  to  render  it 
necessary  that  it  should  be  amputated.  There  was  con- 
flicting evidence  as  to  the  fact  of  the  gun's  being  an  in- 
secure one,  or  of  inferior  workmanship.  Mr.  Nock,  how- 
ever, proved  that  it  was  not  manufactured  by  him.  The 
defendant  also  denied  that  any  warranty  had  been  given. 
The  learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
the  defendant  had  warranted  the  gun  to  be  made  by  Nock, 
and  to  be  a  safe  and  secure  one ;  secondly,  whether  it  was 
in  fact  unsafe  or  of  inPerior  materials  or  workmanship,  and 
exploded  in  consequence  of  being  so ;  and  thirdly,  whether 
the  defendant  warranted  it  to  be  a  safe  gun,  knowing  that 
it  was  not  so.  The  jury  found  a  general  verdict  for  the 
plaintiff,  damages  400/. 

In  Michaelmas  Term,  Erie  moved  in  pursuance  of  leave 
reserved  by  the  learned  Judge,  and  obtained  a  rule  nisi 
fur  a  nonsuit,  on  the  ground  that  no  duty  could  result  out 
of  a  mere  private  contract,  the  defendant  being  clothed 
with  no  official  or  professional  character  out  of  which  a 
known  duty  could  arise;  and  that  the  injury  did  not  arise 
so  immediately  from  the  defendant's  act  as  that  it  could 
form  the  subject  of  an  action  on  the  case  by  the  plaintiff, 

VOL.  II.  MM  M.  W. 
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Exek.  9f  Pk4u,  between  whom  and  the  defendant  there  was  no  prtyity  of 

contract — In  Hilary  Tern, 


B&mpady  Seijt,  and  BaU  shewed  catrse. — Thi^  declara- 
tion discloses  a  sufficient  cause  off  action  against  the  defen- 
dant. The  object  of  the  action  on  the  case,  given  by  the 
Statute  of  Westminster,  was  to  meet  every  case  of  indi- 
vidual and  particular  wrong  as  it  might  arise,  on  the  well- 
known  principle  that,  if  any  subject  sustained  a  wrong  by 
the  tinjustifiable  act  of  another,  he  ought  to  have  a 
remedy,  ft  is  no  objection,  therefore,  that  this  particular 
action  may  not  have  been  brought.  Nor  is  it  material, 
after  verdict,  that  the  dec1a:ration  may  be  informally  drawn, 
if  on  the  face  of  it  a  sufficient  cause  of  action  be  disclosed. 
Although  the  contract  is  set  out  in  the  declaration,  the 
action  is  not  brought  upon  that  contract,  on  which  'un» 
doubtedly  the  son  could  not  sue.  But  the  action  on  the 
case  is  peculiarly  applicable  to  cases  where  the  party  can* 
not  sue  on  the  contract,  but  where  out  of  the  breach  of  it 
a  wrong  has  resulted  to  the  plaintiff.  The  statement  of 
the  contract  is  merely  introductory ;  it  is  however  thus  far 
important,  that  it  shews  the  defendant  had  notice  that 
Langridge  the  father  bought  the  gun  for  the  use  of  his 
sons:  and  it  is  alleged  also,  that  the  plaintiff  knew  of  and 
con6ded  in  the  warranty.  In  Chapman  v.  Pickersgill  (a), 
where  it  was  first  held  that  case  lay  for  maliciously  suing 
out  a  commission  of  bankruptcy  which  was  afterwards 
superseded,  WUmot,  C.  J.,  says — *'  It  is  said  this  action 
was  never  brought,  and  so  it  was  said  in  Ashby  v.  White  ; 
I  wish  never  to  hear  this  objection  again.  This  action  is 
for  a  tort ;  torts  are  infinitely  various,  not  limited  or  con- 
fined, for  there  is  nothing  in  nature  but  may  be  an  instru- 
ment of  mischief."  Here  it  is  clear  that  if  the  plaintiff 
cftonot  sue  for  this  injury,  no  other  person  can,  and  there 

(a)  2  \rils.  146. 
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h  a  wrong  without  a  remfedy.    But  the  principle  on  whidh  Bxeh.  ^^^^ 
H  i^  contended  that  this  action  may  be  supported,  is,  that     >       ^  '  ^ 
wherever  by  the  circumstances  of  the  transaction  a  duty     LAii6»ift6i 
18  imposed  upon  the  defendant,  and  by  a  breach  of  that         hisir. 
duty  (as  distinguished  from  a  contract)  an  injury  happens 
io  the  plaintiff,  he  may  sue.     This  duty  may  either  afM 
6ut  of  a  contract,  Or  it  may  be  iniposed  by  law :  and  th6 
present  case  may  be  rested  on  both  these  grounds*  [if 
should  be  observed,  that  it  does  not  follow  that  because  A 
contract  exists,  an  action  of  tort  may  not  be  maintainecl 
6ven  by  the  party  to  the  contract.]   Thus,  in  Masi  r* 
Ooodson  (a),  a  count  on  an  agreement  in  writing,  that 
the  plaintiff  should  build  a  yard  in  the  defendant's  olosOi 
and  lay  out  201.  upon  it,  and  that  the  plaintiff  should  dn^' 
joy  it  for  his  life,  averred  that  the  plaintiff  did  build  thtf 
yard^  &e.,  and  enjoyed  the  s^me  for  some  years  as  aii 
easement,  and   assigned  for  breach  that  the  defendant 
wrongfully  and  injuriously  obstructed  him  in  the  enjoy-> 
ment  of  such  easeAient :  ahd  this  was  held  to  be  a  good 
oOunt  in  tort,  and   well  joined  with  a  count  in  trover* 
There  the  plaintiff  might  have  sued  directly  on  the  coih 
tract ;  yet  he  was  held  entitled  to  sue  in  tort  for  a  breadU 
of  the  duty  arising  out  of  it.     In  Everard  v.  Hopkins  {b)§ 
the  declaration  stated,  that  the  defendant  being  a  common 
chirurgeon,  had  undertaken  the  cure  of  the  plaintiff's  ser- 
vant, being  hurt  with  a  cart  wheel,  and  that  by  agreement 
between  them,  he  was  to  have  five  marks  for  the  said  cure ; 
and  alleged  that  he  was  not  only  careless  of  the  cure, 
but  applied  unwholesome  medicines,  &c.,  whereby  the' 
plaintiff  lost  the  service  of  his  servant  for  a  year :  it  Was 
held,  on  demurrer,  that  this  count  was  good ;  and  it  was 
also  said,  that  the  servant,  though  he  could  not  sue  upon 
the  agreement,  might  have  an  action  upon  the  case  for  the 
applying  of  unwholesome  medicines  to  him.     Soi  in  an 

(a)  3  Will.  348.  (b)  2  Bulstr.  332. 
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iU<fu^^i^kiis,  acdott  OD  the  case  by  a  man  and  his  wife  against  a  surgeon 

for  an  injury  to  the  wife  by  reason  of  the  defendant's  im- 
proper and  unskilful  treatment,  it  was  held  sufficient  to 
state  in  the  declaration  that  the  defendant  was  retained 
aa  a  surgeon  for  reward,  and  entered  on  the  cure,  without 
alleging  %  whom  he  was  retained,  or  was  to  be  paid: 
Pippin  and  Wife  v.  Sheppard  (a).     Richards^  C.  B.,  there 
aays : — *•  From  the  necessity  of  the  thing,  the  only  person 
who  can  properly  sustain  an  action  for  damages  for  an  in- 
jury done  to  the  person  of  the  patient,  is  the  patient  him- 
self, for  damages  could  not  be  given  on  that  account  to  any 
other  person,  although  the  surgeon  may  have  been  retained 
and  employed  by  him  to  undertake  the  cure.     The  party 
employing  the  surgeon  can  have  nothing  to  do  with  this 
action."    So  here,  the  father  could  recover  only  for  the 
breach  of  the  contract,  and  nothing  for  the  injury  to  his 
son,  except  so  far  as  he  might  be  able  to  shew  a  loss  of 
bis  services.      In  Vin.  Abr.,  Actions,  (Case,  Disceit), 
O.  b,  2,  this  case  is  put,  which   is  also  referred  to   in 
Everard  v.  Hopkins: — "  If  I  deliver  my  horse  to  a  smith 
to  shoe,  and  he  deliver  him  to  another  smith,  who  pricks 
bim,  I  may  have  action  upon  the  case  against  him,  though 
I  did  not  deliver  the  horse  to  him :" — citing  12  E.  4,  13  a, 
pL  9.    Another  case  tliere  stated  is,  where  a  party  delivers 
goods  to  A.,  who  delivers  them  to  B.  to  keep  for  his  use, 
and  B.  wastes  them ;  the  owner  may  have  an  action  on  the 
case  against  B.,  tiiough   he  did  not  deliver  them  to  him. 
In  these  cases   the  only  contract  was  with  the  original 
bailee ;   yet  an  action  on  the  case  was  held  maintainable 
against  the  second. 

But,  in  the  second  place,  a  duty  was  imposed  bylaw  on 
the  defendant,  not  knowingly  to  sell  an  article  calculated  to 
do  injury.  Where  a  party  undertakes  to  furnish  that  which 
by  his  misconduct  may  become  dangerous  to  another,  he 

(a)  11  Price,  400. 
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is  bound  in  law  to  take  reasonable  care  that  it  is  so  sup-  Exeh.  tf  Pleat, 

1837. 
plied  as  not  to  be  injurious.     The  law  imposes  such  a 

duty,  though  there  may  be  no  contract  at  all.  It  is 
analagous  to  the  liability  of  a  party  who  puts  dangerous 
animals,  knowing  their  disposition^  into  a  place  where 
they  are  likely  to  do  injury;  Dixon  v.  Bell  (a).  He  who 
carelessly  or  wrongfully  exposes  another  to  danger  by  fire 
arms  is  in  a  like  predicament.  Suppose  there  were  no 
contract  in  this  case,  and  it  appeared  that  the  defendant 
had  put  the  gun  into  the  plaintiff*s  hand  to  fire  it  off, 
knowing  it  to  be  unsafe;  can  it  be  said  that  he  would  not 
be  liable  if  any  injury  resulted  ?  If  a  party  sold  a  vicious 
dog  under  a  representation  that  he  was  a  quiet  one,  and 
being  taken  home  hy  the  buyer,  he  bit  his  child ;  would  not 
the  seller  be  liable  for  this  injury  ?  The  law  imposes  on  all 
persons  who  deal  in  dangerous  commodities  or  instruments, 
an  obligation  that  they  should  use  reasonable  care,  much 
more  that  they  should  not  supply  them  knowing  them  to 
be  likely  to  cause  injury.  [^Parke,  B.,  referred  to  Williams 
V.  East  India  Company  (6).  Alderson^  B. — There  are 
many  cases  which  establish  that  the  act  of  an  unconscious 
agent  is  the  act  of  the  party  who  sets  him  in  motion.  If 
your  declaration  had  averred  that  the  father  was  an  un- 
conscious agent  in  the  transaction,  that  is,  that  he  be- 
lieved the  gun  to  be  safe,  it  would  have  brought  you 
within  that  principle].  It  is  averred  that  it  was  delivered 
to  the  father,  for  the  use  of  the  sons,  on  an  undertaking 
from  the  defendant  that  it  was  a  safe  one ;  as  against  him, 
therefore,  it  is  not  necessary  to  shew  that  the  father 
believed  it  to  be  so ;  at  all  events,  after  verdict,  the  alle- 
gation is  sufficient.  Suppose  A.  sells  oxalic  acid  as  Epsom 
salts ;  B.,  discovering  the  error,  puts  it  back,  and  goes  to 
inform  A.  of  it ;  in  the  mean  time  C.  takes  it ;  would  B.*f 
knowledge  affect  C.'s  right  of  action  against  A.  ?     [Alder-- 

(a)  5  M.  &  Sel.  198.  (h)  3  But,  192. 
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fixfh^  4  /v<^  zon^  B. — It  \%  averred  that  the  injury  arose  wholly  by  the 

breach  of  duty  of  the  defendant ;  that  negatives  the  in- 
ference that  it  was  in  any  degree  by  breach  of  duty  in  the 
father]*  The  onus  is  on  the  defendant  to  shew  that  the 
plaiDtifTis  not  entitled  to  recover:  priin&  facie,  every  roan 
who  suffers  an  injury  is  entitled  to  recover  against  the 
party  who  eaused  it,  and  who  must  be  taken  to  have  ia- 
Idpded  the  natural  consequences  of  his  injurious  act. 

l^fle  and  Butti  pontr4« — There  is  no  such  known  right 
HI  the  English  law  as  is  contended  for  on  the  other  side^ 
wberet)y  the  plaintiff  is  entitled  to  receive  damages  from 
tl^e  defendant,  with  whom  he  made  no  contract.  The 
^Degatioiii  that  the  gun  was  delivered  for  the  use  of  the 
ipns,  is  not  a  direct  and  traversable  allegation ;  it  is  laid 
under  a  videlicet,  and  is  wholly  immaterial.  If  the  contract 
had  been  denied,  it  would  have  been  sufficient  to  prove  4 
cpntr^ct  in  fact,  without  proving  the  statement  that  thfi 
gMi|  w^i  bought  for  the  sons'  use.  The  introduction  of 
tb^t  allegation,  therefore,  cannot  affect  the  d?feodant*# 
legal  liability.  At  all  events,  the  declaration  should  hav^ 
s^ewn  that  it  was  bought  for  the  use  of  the  sons  in  some 
li^wful  and  necessary  employment, — as  in  the  service  of  tho 
father, — and  so  used ;  as  it  stands,  it  must  be  taken  that  the 
plaintiff  used'  it  merely  for  his  amusement,  and  without  the 
father's  authority,  |t  is  consistent  with  all  that  is  stated, 
that  the  plaintiff,  having  he^rd  of  the  warranty,  i^nd 
having  become  aware  of  the  unsafe  state  of  the  gun, 
may  have  taken  it  from  its  place  of  custodyi  and  of  his 
own  act  loaded  and  fired  it  off,  when  it  exploded.  AU 
these  presumptions  ought  to  have  been  excluded,  ia 
order  to  give  the  plaintiff  a  ri^ht  of  action.  The  spedcU 
damage  can  give  no  cause  of  action,  if  no  breach  of  4^ty 
be  shewn  down  to  that  point.  The  plaiptiff  must  sh^w  a^ 
breach  of  a  public  duty,  or  a  violation  of  a  private  right 
existing  between  himself  and  the  defen4^ut, — i^pd  then 


BASTSa  TEEM,  7  WILL.  IV.  52T 

£ollow.8  the  damage,  which  completes  the  cause  of  action ;  ^ck.  %f^^^' 

but  the  damage  cannot  be  prayed^  in  aid  to  support  the  ^ 

previous  paj  t  of  the  case :  and  here  it  i«  in  the  statement    Lahoridge 

^  Iff 

of  the  special  damage   that   it   is   said  the  injury  was        Levt. 

caused  by  the  breach  of  duty  and  improper  conduct  of 
the  defendant.  No  doubt,  whenever  an  instrument  is 
immecUaiely  dangerous,  and  is  so  placed  as  to  be  likely 
to  do  an  injury  to  any  of  the  public,  the  party  who 
l^kcea  it  there  is  liable  for  auch  injury.  But  here,  for 
aught  that  appears,  the  gun-  was  delivered  to  the  father 
unloaded.  And  the  contract  of  warranty  raises  no  found- 
ation of  public  duty :  it  is  a  mere  representation  at  the 
time ;  and  there  is  no  authority  that  it  was  in  breach  of 
any  pubHc  duty,  or  could  have  subjected  the  defendant 
ta  any  public  proceeding.  In  all  the  cases  referred  to 
on  the  other  side,  it  was  alleged  as  a  fact,  and  is  no- 
ticed by  the  Court,  that  the  instrument  was  at  the  time 
actually  dangerous.  So  also,  in  the  cases  relating  to 
the  setting  of  loaded  spring  guns,  or  other  weapons  di- 
rectly dangerous.  Iloit  V.  Wilkes  {a),  Birdv.  Holbrooi{b), 
Towasend  v.  Wathen  (c).  So,  ferocious  animals  are  imme- 
diately and  necessarily  dangerous.  But  there  are  other 
eases  which  may  be  put,  more  in  analogy  with  the  present. 
Suppose  a  chain  cable  were  sold  with  a  warranty  of  its  being 
secure,  when  in  fact  it  was  imperfect,  and  the  vessel  being 
in  a  storm,  the  cable  islet  go,  and  breaks;  could  it  be  con- 
tended that  the  capcain  and  each  of  the  crew,  if  injured  in 
consequence,  would  have  a  right  of  action  against  the 
seUer?  So,  supposing  the  owner  of  an  unruly  horse, 
knowing  his  disposition,  sold  him  with  a  warranty  that  he 
was  quiet  to  drive,  and  the  buyer  lent  him  to  a  friend,  who 
pul  other  persons  into  the  carriage,  and  he  ran  away,  and 
averturned  and  injured  them ;  would  the  seller  be  liable  to 

(a)  3  B.  &  Aid.  308 .  607- 

(6)  4  ^n^  696^  1  Mod.  9^  P.        (e)  9  East,  277. 
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Exeh.  iff  PUas,  each  of these  persons? — Such  liabililies  would  be  carried  to 
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an  extent  wholly  indefinite.    The  distinction  is  this:  is  the 

instrument  or  other  thing  immediately  dangerous  or  mis- 
chievous by  the  act  of  the  defendant^  or  is  it  such  as  may 
become  so  by  some  furtlier  act  to  be  done  to  it  ?    Thus,  in 
the  well  known  case  o(  Scott  v.  Shepherd  {a),  the  squib  was 
immediately  dangerous^  and  the  injury  done  by  it  furnished 
a  right  of  action.     So  there  is  a  known  head  of  actions 
for  negligence  '^  in  keeping  his  fire ; "  Com.  Dig.  Action 
upon  the  case  for  negligence,  (A.  6);  because  fire  is  a 
known  immediate  cause  of  mischief.     The  nearest  case  to 
the  present  is  that  of  Witte  v.  Hague  (6).     There,  A.,  an 
engineer!  having  been  employed  by  B.  to  erect  a  steam 
boiler  and  other  apparatus  on  premises  adjoining  to  the 
manufactory  of  C,  and  C.'s  property  having  been  injured 
in  consequence  of  the  explosion  of  the  boiler  by  reason  of 
the  insufficiency  of  the  materials  of  which  it  was  composed ; 
and  it  being  found  as  a  fact  by  the  jury  that  A.  was  per- 
sonally present,  and  that  his  servants  had  the  management 
of  the  apparatus,  at  the  time  of  the  accident,  it  was  held 
that  C.  might  maintain  an  action  on  the  case  against  A. 
for  the  injury;  but  the  Court  intimated  an  opinion,  that  if 
the  jury  had  negatived  the  fact  of  A.'s  management  of  the 
apparatus,  though  the  accident  arose  from  the  imperfection 
of  the  materials,  he  would  not  have  been  primarily  liable. 
The  general  principle  is,  that  the  damage  must  be  a  proxi- 
mate consequence  from  the  act  of  the  defendant: — here  no 
privity  is  shewn  between  the  defendant  and  the  plaintiff, 
and  the  gun  is  made  to  produce  the  damage  by  the  spon- 
taneous and  unauthorized  act  of  the  plaintiff.     [Par^e,B. 
— The  question  is,  whether  a  person  to  whom  the  repre- 
sentation of  the  defendant  is  indirectly  made,  may  not 
also  bring  an  action.     Suppose  it  be  made  to  the  one  in 
order  to  be  communicated  to  the  other?]     Then  it  ought 

(a)  3  WUi.  403.  (b)  2  DowL  &  Ryl.  SB. 
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to  be  SO  averred.  [Parke,  B. — May  not  that  be  collected  Exeh.  of  Pktu, 
from  the  allegations  in  this  declaration?]  There  is  no 
statement  that  the  representation  was  made  by  the  defen- 
dant to  the  plaintiff,  or  that  it  was  conveyed  to  him  by  his 
father^  or  that  the  father  was  an  intermediate  agent  for  the 
purpose  of  conveying  it.  If  the  defendant  had  authorized 
the  father  to  make  the  representation  to  the  plaintiff,  it 
might  and  ought  to  have  been  averred  that  the  defendant 
so  represented  to  the  plaintiff:  but  all  that  is  alleged  is, 
that  the  father,  at  the  time  of  the  sale,  told  the  defendant 
it  was  for  the  use  of  himself  and  his  sons.  It  is  just  the 
same  as  the  case  of  the  purchaser  of  a  horse  for  himself 
and  his  friends,  or  of  a  stage  coach  for  the  use  of  the  pro- 
prietors and  all  the  passengers.  In  the  cases  cited  on  the 
other  side,  of  Everard  v.  Hopkins^  and  Pippin  v.  Shep^ 
hard,  there  was  a  direct  act  of  misfeasance  done  by  the 
defendant  to  the  plaintiff.  So,  in  fVilliama  v*  East  India 
Company,  the  action  was  between  the  parties  to  the 
contract.  Scoit  v.  Lara  (a),  Ward  v.  Weeks  (6),  Vicars  v# 
Wilcocks{c)t  are  authorities  to  shew  that,  in  order  to 
support  an  action  for  a  false  representation,  the  injury 
must  be  the  natural  and  legal  consequence  of  the  false 
statement  of  the  defendant. 

Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  wa» 
delivered  by 

Parke,  B. — In  this  case  a  motion  was  made  to  arrest 
the  judgment,  after  a  verdict  for  the  plaintiff.  [His  Lord- 
ship stated  the  declaration,  and  proceeded] : — It  is  clear  that 
this  action  cannot  be  supported  upon  the  warranty  as  a 
contract,  for  there  is  no  privity  in  that  respect  between  the 
plaintiff  and  the  defendant.     The  father  was  the  contract- 

(a)  Peake*s  N.  P.  C.  296.    (6)  7  Bingh.  211.    (c)  8  East,  I. 


^^1^7^^^^  iog  party  nnitb  tht  defi^ndant,  and  caa  alone  aue  upon  that 

Qpntraet  foi:  the  breach  of  it. 

The  question  then  is,  whether  enough  is  stated  on  this 
record  to  entitle  ti>e  plaintiff  to  sue,  tjtiough  not  on  the 
CQBtract;  and  we  are  of  opinion  that  there  ia>  and  that  the 
pr^sei;il  action  may  1^  supported. 

We  are  not  prepared  to  rest  the  case  i^pon  on^  of  the 
gro«^lds  on  which  the  learned  counsel  for  the  plaintiflr 
sought  to  support  his  right  of  action,  namely,  that  whece* 
f^er  a  duty  is  imposed  on  a  person  by  contract  or  other<v 
w.lsei  aad  tli^t  duty  is  iriolated,  any  oi^e  who  is  injured  by 
the  viglaition  of  it  may  have  a  remedy  against  the  wrong'* 
doer :  we  think  this  action  may  be  supported  without  laying 
down,  a  principle  which  would  lead  to  that  indefinite  extent 
cf  liability,  bq  atrongly  put  in  the  course  of  the  argument 
qn  the  part  of  the  defendant;  and  we  ahoujd  pause  befoore 
we  Blade  a  precedent  by  our  decision  which  would  be  an 
l^Uthprity  for  an  action  against  the  veiylors,  even  of  such 
V)flytr«manta  and  articles  aa  are  dangerous  in  themaelvea^ 
9^  the  suit  of  any  person  whomsoever  into  whoaye  himds 
thfy  Height  happen  to  pass,  and  who  should  be  injured  there* 
by^  We  do  not  feel  it  necesaigry  to  go  to  that  length,  and 
our  judgment  proceeds  upon  another  ground*     If  the 
instrument  in  question,  which  is  not  of  itself  dangerous, 
but  which  requires  an  act  to  be  done,  that  is,  to  be  loaded,  in 
order  to  make  it  so,  had  been  simply  delivered  by  the  de- 
fendant, without  any  contract  or  representation  on  his  fs^tt^ 
to  the  plaintiff,  no  action  would  have  been  maintainable 
ler  any  subaequent  damage  which  the  plaintiff  might  beve 
suatained  hy  the  use  of  it.    But  if  it  had  been  deliv,ered 
by  the  defendant  to  the  plaintiff,  for  the  purpose  of  b^ixig  f  a 
used  bff  htm,  with  an  accompanyiQg  representation  to  bin^ 
diat  he  might  safely  so  use  it,  and  that  representation  hl^4 
hetaaJHalse  ia  the  drfendcmlCs  knomMge,  and  the  plaintiff 
had  acted  upon  the  faith  of  its  being  true,  and  had  received 
damage  thereby,  then  there  i«  no^  question  hut  ^%\  an 
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action  would  have  lain,  upon  the  principle  of  a  num^roM^  ^p*,  «rp<^ 

el^sB  of  casesy  of  which  the  leading  one  is  that  of  Pasley     v_^  .'.^ 

V«  Freeman  (a) ;  which  principle  is,   that  a  mere  naked     LA»iiiii»fla 

falsehood  ia  not  enough  to  give  a  right  of  action ;   but         J^M^Vt 

if  it  be  a  falsehood  told  with  an  intention  that  it  should 

be  acted  upon  by  the  party  injured,  and  thai  act  ii)uat 

produce  damage  to  hirn ;   if,  instead  of  being  deUvere4 

to  the  plaintiff*  immediately,  the  instrurpent  \i^  bf?i| 

placed  in  th^  hands  of  a  third  person,  for  ih^  purpose  qf 

being  (iet,ivere4  io  and  then  used  by  the  plaintiff ^  the  like 

fal^e  representation  being  knowingly  ipade  tp  the  inter-i 

miediate  person  to  be  communicated  to  the  plaintiff,  ancll 

the  plaintiff  had  acted  upon  it,  there  can  be  no  doubt  but 

that  the  principle  would  equally  apply,  and  the  plaintiff 

wopld  hav^  had  his  remedy  for  the  deceit ;  nor  could  i| 

make  any  difference  that  the  third  person  alsQ  waa  is^n 

tended  by  (he  defendant  tq  be  deceived ;  nor  does  therci 

seem  to  be  any  substantial  distinction  if  the  instrument  b^ 

deliverc^d,  in  order  to  be  so  used  by  the  pl^iintiflT,  thoiigh 

it  dpes  not  i^ppear  that  the  defendant  intended  the  fMlse 

representation  itself  to  be  communicated  to  him.    Tbere^ 

is  a  f^se  representation  made  by  the  defendant,  with  i^  view 

th(^t  the  plaintiff  should  use  the  i^strum^ni  {n  a  dangerpu^ 

vay,  |ind,  unless  the  representation  had  been  made,  the 

di^ngerous  act  would  never  have  been  done^ 

If  thb  view  of  the  law  be  correct,  there  is  no  dopbt  biit 
that  the  facts  yrhich  upon  this  record  must  be  taken  ^ 
have  foMnd  by  the  ji^ry  bring  this  case  within  the  pripciple 
of  those  referred  to.  The  defendant  has  knowwgly  sold 
the  gun  to  the  father,  ybr  the  purpose  of  being  used  by  the 
plaintiff  hy  loading  and  discharging  it,  and  has  knowingly 
made  a  false  warranty  that  it  might  be  safely  done,  in 
order  to  effect  the  sale ;  and  the  plaintiff,  on  the  faith  of 
that  warranty,  and  believing  it  to  be  true,  (for  this  is 

(a)  3  T.  R.  61. 
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£Mft.  ^  Pleat,  the  meaning  of  the  term  confiding)^  used  the  gun,  and 

thereby  sustained  the  damage  which  is  the  subject  of 
this  complaint.  The  warranty  between  these  parties  has 
not  the  effect  of  a  contract ;  it  is  no  more  than  a  repre- 
sentation ;  but  it  is  no  less.  The  delivery  of  the  gun 
to  the  father  is  not,  indeed,  averred,  but  it  is  stated 
that,  by  the  act  of  the  defendant,  the  property  was  trans- 
ferred to  the  father,  in  order  that  the  son  might  use  it ; 
and  we  must  intend  that  the  plaintiff  took  the  gun  with 
the  father's  consent,  either  from  his  possession  or  the  de- 
fendant's ;  for  we  are  to  presume  that  the  plaintiff  acted 
lawfully,  and  was  not  a  trespasser,  unless  the  contrary 
appear. 

We  therefore  think,  that  as  there  is  fraud,  and  damage, 
the  result  of  that  fraud,  not  from  an  act  remote  and  con- 
sequential, but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured. 

We  do  not  decide  whether  this  action  would  have  been 
maintainable  if  the  plaintiff  had  not  known  of  and  acted 
upon  the  false  representation;  nor  whether  the  defendant 
would  have  been  responsible  to  a  person  not  within  the 
defendant's  contemplation  at  the  time  of  the  sale,  to  whom 
the  gun  might  have  been  sold  or  handed  over.  We  decide 
that  he  is  responsible  in  this  case  for  the  consequences  of 
his  fraud  whilst  the  instrument  was  in  the  possession  of  a 
person  to  whom  bis  representation  was  either  directly  or 
indirectly  communicated,  and  for  whose  use  he  knew  it 
was  purchased. 

Rule  discharged. 
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Bxek.  rf  PUat, 
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Levy  r.  Price.  ^      v     ^ 

XN  this  case  a  writ  of  ^ror  coram  vobis  was  sued  out  on  The  new  rales 

V  .  of  U.  T.  2  W. 

the  17th  of  Februacylasty  and  notice  thereof  was  given  4,  t.  83,  and  H. 

/  T  4  W  4  1. 0 

to  the  plaintifTs  alftorney  on  the  22nd;  on  the  19th  April  do  not  apply  to 
it  was  allowed,  but  on  that  same  day,  at  an  earlier  hour,  *'~"|*°  JjJo, 
the  plaintiff  levied  on  the  defendant's  goods  under  a  fieri  coram  TobU  it 

therefore  a  iu- 
facias.  perMdeas  from 

the  time  of  no* 
tice  that  it  if 

Mansel  had  obtained  a  rule  to  set  aside  the  fieri  facias  •««<*  o«^  f®*   ^ 
for  irregularity,  and  to  stay  tlie  proceedings  on  the  judg-  allowance  only, 
ment,  and  referred  to  Birch  v.  Trisie(a)  as  an  authority  c.96,1.  i/re^ 
that  a  writ  of  error  coram  vobis  was  not  within  the  sta-  q'^'^^og^Min 

error,  doet  noC 

tutes  requiring  bail  in  error.  »ppJy  to  erron 

iu  £icL 

Humfrey  shewed  cause. — Under  the  rules  of  H.  T. 
2  W.  4,  s.  83,  and  H.  T.  4  W.  4,  s.  9,  the  writ  of  error 
was  a  supersedeas  only  from  the  time  of  allowance,  not 
from  the  time  of  notice ;  and  under  the  6  Oeo.  4,  c.  96, 
8.  1,  the  defendant  ought  to  have  put  in  bail  in  error. 

Parke,  B. — Birch  v.  Trisie  is  a  distinct  authority  that 
the  statute  of  James  does  not  apply  to  errors  in  fact ;  and 
the  6  Oeo.  4  is  in  pari  materia  with  it.  Nor  do  the  new 
rules  apply  to  the  case  of  errors  in  fact.  The  plaintiff 
ought  therefore  to  have  applied  to  the  Court  for  leave  to 
take  out  execution :  and  the  rule  must  be  absolute. 

Rule  absolute ;  no  action  to  be  brought. 


(a)  8£ait,411. 
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Tht  tbcriCT 
nuatt  apply  to 
tht  Court  yndev 
tbe  tnttrpleader 
Act»  In  cbt  term 
Btit  aftor  tht 
claim  it  madt, 
aod  MMm  tnougfa 
to  tmdilt  tilt 
otbtr  parties  to 
abew  caoit  in 
tbtt  ttrm.    If 
bt  doetnoC, 
dthtr  tht  nilt 
will  bt  dU- 
chiigedvOff  ht 
must  pay  tht 
eottsofboth 
of  tht  other 
parties. 


BeAL£  r.  OvfeRTON. 

X  HIS  wa8  a  sherifTd  interpleader  rule.  Willmore^  (or 
the  elaimanti  objected  that  the  aheriflf  came  too  late.  It 
appeared  that  he  went  itito  possession  on  the  25th  Novem^ 
bar;  shortly  afterwards  he  received  notice  that  the  pro- 
perty on  the  premises  belonged  to  a  trustee  utider  th6 
marriage  settlement  of  the  defendant's  wife,  but  he  never- 
theless remained  in  possession  until  the  28th  January, 
when  he  applied  to  the  Court.  The  statement  on  the  part 
of  the  sheriff  was,  that  the  rule  had  not  been  obtained 
soonerj  in  consequence  of  a  defective  statement  in  his  affi* 
davit.  WiUmore  cited  Cook  v.  Alkn  (n),  and  Ridgway  t. 
Fisher  {b)y  as  authorities  to  shew  that  the  sheriff  was 
bound  to  apply  much  more  promptly  than  he  had  done 
in  this  case. 


Waison  appeared  for  the  execution  creditor^  and  BM 
fcKT  the  sheriff. 

Parke,  B. — The  application  is  so  late,  that  either  the 
rule  must  be  discharged,  in  which  case  the  sheriff  will  be 
liable  to  an  action,  or  he  must  pay  the  costs  of  both  the 
other  parties.  He  ought  to  come  in  the  term  next  after 
the  claim  is  made,  in  sufficient  time  to  enable  the  other 
pairties  to  shew  cause  in  that  term. 

Rule  accordingly. 


(a)  1  C.  &  M.  642;  2  Dowl. 
P.  C.  II. 


(b)  1  Har.  &  WoU.  189. 
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Sidk.  ifFUdMf 

L  AN  MAN  Y.  Lord  AUDLEY. 

JJASENT  moYed  for  a  rule  calling  upon  the  executors  Thepravliotki 
of  the  late  Lord  Audley  to  shew  cause  why  judgment  4*w.  4° "  that' 
should  not  be  entered  up  on  a  cognovit  given  by  the  tea-  '^****^^S?™" 
tator.     It  appeared  that  the  cognovit  was  dated  on  the  Court  or  a 
8th  of  February^  1833,  and  Lord  Audley  died  on  the  15th  « judgment  to 
January,  1887.     Before  the  recent  rule  of  H.  T.  4  W.  4,  ^^^^ 
8.8,  if  the  application  had  been  made  to  a  judge  in  the  P"?^y»^ 
Yacstion  after  the  party  died,  to  enter  judgment  as  of  the  caMiwii«i«iili 
preceding  term,  it  would  have  been  in  time.     Archb.  Pr.  jct/fth>^Mrt- 
383, 566.     [Lord  Abingtr^  C.  B. — ^You  might  haYe  moYed 
in  Hilary  Term].     The  plaintiff  did  not  then  know  that 
Lord  Afidley  was  dead,  and  some  time  elapsed  before  he 
was  able  to  ascertain  whether  he  had  made  a  will,  and  who 
were  the  executors,  the  trill  haYingbeen  proYcd  in  Ireland. 
A  similar  application  was  made  two  years  ago  to  the  Court 
of  King's  Bench  to  enter  up  judgment  t)n  a  warrant  of  at- 
torney, in  the  case  of  Harrison  y.  The  Executors  of  Sir 
George  Naylor,  and  that  Court  granted  a  rule  nisi,  but 
no  cause  was  shewn,  the  executors  liaYing  paid  the  money. 
[Lord  Abinger^  C.  B. — The  old  notion  was,  that  as  a 
term  was  one  day,  judgment  might  be  entered  up  on  any 
day  of  the  term  if  the  defendant  was  proYcd  to  be  alive 
at  any  time  within  the  term ;  but  here  the  plaintiff  does 
not  come  within  the  following  term.    This  could  not  hare 
been  done  under  the  old  ruHs,  and  I  do  not  see  why  it 
should  be  done  now].    The  Court  are  empowered  by  the 
proviso  in  Rule  3  of  H.  T.  4  W.4^  to  order  judgment  to 
be  entered  up  nunc  pro  tunc. 

Parke,  B.— No;  I  apprehend  the  new  rule  for  enter- 
ing up  judgment  nunc  pro  tunc  applies,  as  formerly,  to  the 
cases  where  the  delay  is  only  of  the  Court,  as  where  a  case 
*HiB  been  argued,  and  some  delay  has  arisen  thereby.    In 
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Exeh.  qf  Pleat,  this  case  it  is  the  plaintiff's  own  laches.     You  must  take 
1837* 

your  remedy  in  the  ordinary  way. 


Lamman 

V, 

LordAuDLBY. 


The  rest  of  the  Court  concurred. 


Motion  refused. 


Th«  warden  of 
Dover  Cattle 
having  rt  turned 
oepi  corpus  to  a 
writ  of  capiat, 
a  rule  to  bring 
in  tbe  body  wat 
tenred,  which 
expired  on  the 
28th  of  No- 
▼ember.    A  no- 
tice of  juttifi- 
cation  of  bail 
wat  given  on 
the  6th  of  De- 
cember, which 
the  plaintiff't 
attorney  re- 
turned, ta)  ing 
that  the  body 
rule  had  ex- 
pired, and  the 
warden  wat 
in  contempt. 
Two  subsequent 
notices  were 
given,  and  the 
plaintiff's  attor- 
ney attended  on 
each  occasion, 
and  after  pro- 
testing that  the 
proceedings 
were  irregular, 
opposed  the 
Jusii6caiion  of 
h^W:— Held, 
that  this  was 
no  waiver  of 
the  warden's 
contempt,  and 
that  the  plain- 
tiff was  after- 
wards in  a 
condition  to 
move  for  an 
attachment 


Smith  V.Andrews. 

zIl  writ  of  capias  directed  to  the  warden  of  Dover 
Castle  was  issued  on  the  30th  of  September,  on  which  the 
defendant  was  arrested  on  the  8th  of  November,  and  gave 
a  bail-bond  on  the  10th.  The  warden  accordingly  re- 
turned cepi  corpus,  and  a  rule  to  bring  in  the  body  was 
served  on  the  2^nd,  returnable  on  the  S8th  of  November. 
Bail  was  put  in  on  the  5th  of  December,  and  a  notice  of 
justification  was  given  on  the  6ih,  which  the  plaintiff's 
attorney  returned,  stating  that  the  body  rule  had  expired, 
and  that  the  warden  was  fixed.  A  subsequent  notice 
was  given  on  the  17th  to  justify  bail  at  chambers,  which 
also  the  plaintiflf*s  attorney  returned,  saying  that  the 
notice  was  irregular.  He  however  attended  at  the 
judge's  chambers,  at  the  same  time  protesting  that  the 
proceedings  were  irregular,  and  opposed  the  bail,  and  one 
of  them  was  rejected.  A  subsequent  notice  was  given  for 
the  5th  of  January,  when  the  plaintiff's  attorney  again 
attended  and  protested  against  the  proceedings  as  irre- 
gular, and  applied  for  costs  on  the  rejection  of  the  bail  on 
the  former  occasion.  The  bail  were  allowed  to  justify,  and 
on  the  6th  a  plea  was  delivered  at  the  office  of  the  plain- 
tiff's attorney,  which  was  never  returned.  On  the  13th  of 
January  the  warden  was  applied  to  for  the  payment  ol 
the  debt  and  costs,  and  a  bill  of  costs  was  delivered,  which 
did  not  contain  any  mention  of  or  charge  for  opposing  the 
justification  of  bail ;  and  the  plaintiff's  attorney  did  not 
communicate  to  the  warden  the  fact  that  the  bail  had 
justified.  Tbe  warden,  under  the  threat  of  an  attach- 
ment, paid  the  amount  of  debt  and  costs. 
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W.  H.  Watson  on  a  former  day  in  this  term  obtained  a  -£'<?*•  rffieat, 

1837. 
rule  to  shew  cause  why  the  plaintiff  or  his  attorney  should 

not  pay  over  to  the  warden  the  amount  of  the  debt  and 

costs  which  he  had  so  paid.     Against  this  rule^ 

Kelly  now  shewed  cause. — The  plaintiff  was  in  a  condi- 
tion to  move  for  an  attachment  at  the  time  the  money  was 
paid  by  the  warden ;  and  the  money  was  paid  in  lieu  of  and 
to  prevent  the  attachment.  The  rule  to  bring  in  the  body 
having  expired  on  the  28th  of  November,  and  bail  not  hav- 
ing been  put  in,  the  warden  was  in  contempt  on  the  29th, 
and  liable  to  an  attachment.  The  defendant  had  no  power 
to  put  in  bail  in  vacation  without  consent,  and  no  consent 
was  given;  therefore  the  justification  of  bail  was  altogether 
irregular :  Sayers  v.  Tolfree  (a).  Attending  and  opposing 
bail  was  no  waiver,  as  the  plaintiff's  attorney  protested  at 
the  time  that  the  whole  proceeding  was  irregular :  Hawkins 
V.  Plomer  (i).  Holt  v.  Meddawcroft  (c).  [Parke,  B. — ^Was 
not  the  acceptance  of  the  plea  a  waiver  of  the  irregularity, 
and  an  admission  that  the  defendant  was  then  in  Court  ?] 
Without  considering  how  far  the  mere  delivery  of  a  plea 
and  the  non-return  of  it  is  a  waiver  of  all  past  irregulari- 
ties, there  could  be  no  waiver  here,  as  the  knowledge  of 
the  delivery  of  the  plea  is  denied. 

Waison,  contra. — The  delivery  and  non-return  of  the 
plea  was  an  admission  that  the  defendant  was  then  in 
Court.  Under  the  circumstances  of  this  case,  an  attach- 
ment for  not  bringing  in  the  body  would  have  been  irre- 
gular. In  Ilex  V.  The  Sheriff  of  Middlesex  (df),  it  was 
held  that  an  attachment  against  the  sheriff  for  not  bring- 
ing in  the  body  after  the  defendant  had  surrendered  is 
irregular,  though  the  surrender  be  not  made  until  after 

(a)  1  Price,  2.  (c)  4  Mau.  &  Selw.  467. 

(b)  2  Sir  W.  Black.  1064.  {d)  2  Mau.  &  Selw.  562. 

VOL,  II,  N  N  M.  W. 
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Exeh,  of  Pleas,  the  rule  for  bringing  in  the  body  has  expired.     The  rule 

of  H.  T.  3  Will.  4,  does  not  apply,  as  this  was  a  rule 
to  bring  in  the  body,  and  not  an  order ;  it  stands,  there- 
fore, on  the  old  practice,  and  the  case  cited  is  a  direct 
authority.  If  an  application  for  an  attachment  had  been 
made  in  this  case,  no  attachment  would  have  been  grant- 
ed, inasmuch  as  material  facts  were  concealed  from  the 
warden,  there  having  been  no  mention  in  the  bill  of  costs 
of  any  item  for  opposing  and  searching  for  bail,  which,  if 
there  had  been,  would  have  put  the  warden  on  the  alert, 
and  induced  him  not  to  pay  the  money. 

Parke,  B. — The  application  is  answered  as  to  the  irre- 
gularity, and  I  think  the  plaintiff  was  in  a  condition  to 
moTC  for  an  attachment  at  the  time  he  obtained  the  amount 
of  debt  and  costs  from  the  warden ;  but  the  bill  of  costs 
should  have  contained  items  for  searching  for  and  oppos- 
ing bail,  and  the  costs  of  justifying;  and  then  it  is  clear  the 
warden  would  not  have  paid  the  money,  but,  if  an  attach- 
ment had  issued,  would  have  moved  to  set  it  aside  on  pay- 
ment of  costs.  By  the  omission  to  insert  this  he  has  been 
misled.  It  is  not  clear  from  the  affidavits  that  there  was 
any  acceptance  of  the  plea.  The  rule  cannot  be  granted  on 
the  terms  prayed  for«  but  it  must  be  suspended,  in  order  to 
give  time  for  an  application  to  be  made  on  behalf  of  the  de- 
fendant, that  the  bail  may  justify  on  an  affidavit  of  merits. 
If  no  such  application  can  be  made,  either  on  behalf  of 
the  bail  or  of  the  defendant,  the  plaintiff's  attorney  must 
receive  all  proper  costs,  to  be  taxed  by  the  Master,  out  of 
the  amount  of  the  debt  and  costs  paid  by  the  warden,  and 
refund  the  residue  to  the  warden. 

BoLLAND,  B.,  and  Alderson,  B.,  concurred. 

The  affidavit  of  merits  was  afterwards  supplied,  and  the 
rule  was  made  absolute  to  repay  the  money  to  the  warden 
on  the  above  mentioned  terms. 
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Exvh,  of  Pltoi, 
1837. 

Harris  v.  Butler.  ^*^-v— ' 

C/ASE. — The  first  count  of  the  declaration  stated  that  Case.  The 
before  and  at  the  making  of  the  indenture  of  apprentice-  stated  that 
ship  thereinafter  mentioned,  to  wit,  on  the  6th  day  of  Jg^n^^'J^*' 
September,   1834,  one  Matilda  Harris,  then  being  the  daughter  and 

.  i..*v».ti  ienrant  of  the 

daughter  and  servant  of  the  piamtin,  with  the  consent  piamtiff,  with 
of  the  said  plaintiff,  became  and  was  the  apprentice  of  \^l  ^^l\l^ 
one  Adeliza,  then  being  the  wife  of  the  defendant,  for  a  became  the 

'  o  '  apprentice  of 

certain  time,  to  wit,  the  term  of  two  years,  for  the  purpose  one  A.,  the  wife 
of  learning  the  art  or  business  of  a  milliner  and  dress-  dant,  for  the 
maker,  in  consideration  of  a  certain  sum,  to  wit,  the  sum  yewal^foroie 
of  29L,  then  paid  by  the  said  plaintiff  to  the  said  defend*  purpose  of 

leaminff  the 

ant  in  that  behalf;  and  on  the  terms  that  the  said  Adeliza,  business  of  a 
with  the  consent  of  the  said  defendant,  should  find  and  ^nsideradon 
provide  the  said  Matilda,  whilst  she  should  be  such  ap-  f^^^f  •'^*^*'^ 
prentice,  with  meat  and  drink  and  lodging ;  and  that  the  and  in  con- 
said  plaintiff  should  find  and  provide  his  said  daughter  the  said  A., 
with  suitable  clothing  and  with  other  necessaries  during  ]|^*,^of  JijI^**"" 
the  said  term.     Nevertheless,  the  said  defendant  contriv-  defendant, 

should  find  and 

ing,  and  wrongfully  and  unjustly  intending,  to  injure  and  provide  the 
prejudice  the  said  plaintiff,  theretofore,  to  wit,  on  &c.,  and  ^^^^^^  ^r|„|^ 
whilst  the  said  Matilda  was  such  apprentice  of  the  said  '"**  lodging; 

'^ '  nevertheless, 

Adeliza  as  aforesaid,  debauched  and  carnally  knew  the  ^be  defendant 
said   Matilda ;  whereby  she   became   very  sick   and  ill,  whereby  she 
and  wholly  incapable  of  serving  the  said  Adeliza  as  such  in^Mbie  of*"** 
apprentice,  or  of  learning  the  said  art  or  business ;  and  "fT^'Jf  ***• 
thereby  the  said  plaintiff  wholly  lost  the  benefit  which  he  ofiearnhig  the 
ought  to  have  derived  and  acquired  from  the  said  sum  of  &c,&c,:— Held 
money  so  paid  by  him  as  aforesaid,  and  from  the  said  ^^^  °°  demur- 
Matilda  being  taught  and  instructed  in  the  said  art  and 
business  ;  and  also  suffered  and  underwent  great  anxiety 
of  mind  by  reason  of  the  illness  of  his  said  daughter;  and 
hath  been  forced  and  obliged  to  pay,  lay  out,  and  expend 
divers  sums  of  money,  &c.,  in  and  about  the  providing  of 

N  N  2 


rer. 
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^^\Kf^'"*  physic  and  medicine,  and  the  nursing  and   taking  care 

of,  and  endeavours  to  cure  the  said  Matilda  Harris, 
and  taking  care  of  her  during  her  said  illness,  &c. ;  and 
had  wholly  lost  the  benefit  of  the  service  of  the  said 
Matilda  Harris,  so  being  his  daughter  and  servant  as 
aforesaid^  in  his  necessary  affairs  and  business.  The 
second  count  stated  that  the  plaintiff*,  at  the  request  of  the 
defendant,  suffered  and  permitted  the  said  Matilda  Har- 
ris, then  being  the  daughter  and  servant  of  the  said  plain- 
tiff^, and  an  infant,  to  wit,  of  the  age  of  sixteen  years,  and 
accustomed  to  be  employed  by  the  plaintiff*  in  his  aff*airs 
and  business,  to  go  and  reside  in  the  house  of  the  defend- 
ant, and  to  be  furnished  with  board  and  lodging  there  for 
the  purpose  of  being  taught  and  instructed  in  the  business 
of  a  milliner  by  the  said  Adeliza,  then  being  the  wife  of 
the  defendant,  for  certain  consideration  and  reward  there- 
fore paid  by  the  plaintiff*  to  the  said  defendant ;  and  there- 
upon it  became  and  was  the  duty  of  the  defendant  to  take 
due  and  proper  care  of  the  said  Matilda  Harris,  being  the 
daughter  and  servant  of  the  plaintiff^,  and  of  her  morals 
and  health,whilst  she  should  remain  in  the  house  of  the  said 
defendant,  so  that  the  said  plaintiff*  might  not  be  injured 
or  prejudiced  by  reason  of  the  improper  treatment  by 
the  defendant  of  the  said  daughter  and  servant  of  the 
plaintiff.  Nevertheless,  the  defendant,  contriving,  &c., 
theretofore,  to  wit,  on  the  day  and  year  aforesaid,  and 
on  divers  other  days  and  times  &c.,  whilst  the  said 
Matilda  Harris  was  residing  in  the  house  of  the  said 
defendant,  and  being  furnished  with  board  and  lodg- 
ing, and  receiving  instruction  as  aforesaid,  debauched 
and  carnally  knew  the  said  Matilda  Harris,  so  being  the 
daughter  of  the  said  plaintiff;  whereby  the  said  Matilda 
Harris  became  and  was  very  ill,  and  incapable  of  con- 
tinuing in  the  house  of  the  said  defendant,  and  being  so 
taught  and  instructed  as  aforesaid ;  and  it  became  and 
was  necessary  that  the  said  Matilda  Harris   should  be 
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removed  from  the  house  of  the  said  defendant^  where  the  ^c^-  *>/  ^'mi* 
said  Matilda  Harris  was  residing,  and  that  the  said  plain- 
tiff should  receive  her  again  into  his  house,  and  should 
supply  her  with  board  and  lodging  and  necessaries,  and 
should  supply  physic  and  medicine  for  the  said  Matilda 
Harris  during  her  illness,  whereby  &c.,  (concluding  as  in 
the  first  count). 

Plea  to  each  count,  that  the  said  Matilda  Harris  was 
not,  at  the  said  times  when  &c.,  the  servant  of  the  plaintifi; 

Special  demurrer,  stating  for  causes  that  the  defendant 
had,  by  his  plea  to  the  first  count,  alleged  that  the  said 
Matilda  Harris  was  not,  at  the  said  times  when  &c.,  the 
servant  of  the  plaintiff";  whereas  it  was  not  alleged  m  that 
count  that  the  said  Matilda  Harris,  at  the  time  of  the 
committal  of  the  grievances  in  that  count  mentioned,  was 
the  servant  of  the  plaintiff^;  nor  was  the  declaration 
founded  solely  on  the  loss  of  the  service  of  the  said  Ma^ 
tilda  Harris,  nor  was  it  material  or  necessary  to  the  sup- 
port of  it  that  the  said  Matilda  Harris  should  have  been 
such  servant  at  the  time  of  the  committing  of  the  griev- 
ances ;  and  also  that  the  pleas  did  not  confess  and  avoid 
the  allegations  in  the  declaration,  or  traverse  the  same; 
and  also  that  the  pleas  should  have  concluded  to  the 
country,  and  not  with  a  verification. 

Joinder  in  demurrer. 

HugheSi  in  support  of  the  demurrer. — This  is  not  a 
common  action  for  seduction,  but  a  special  action  on  the 
case,  founded  on  a  contract  between  the  defendant  and  the 
plaintiff*,  by  which,  in  consideration  of  a  sum  of  money  paid 
to  the  defendant,  a  benefit  was  to  be  derived  by  the  plain- 
tiff*, not  immediately  but  indirectly,  and  which,  in  conse- 
quence of  the  wrongful  act  of  the  defendant,  the  plaintiff* 
has  wholly  lost,  [^Parkcy  B. — The  declaration  does  not 
state  that  the  defendant  contracted.  If  you  had  gone 
upon  the  contract  you  should  hav6  declared  in  assumpsit]. 
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Exch.  of  Pleas,  The  Fule  that,  to  maintain  an  action  for  an  injury  of  this 
^  '  ^  nature,  the  parties  must  stand  in  tiie  relation  of  master 
Harris  and  servant  at  the  time  of  the  injury,  applies  only  to 
Butler.  actions  per  quod  servitium  amisit*  The  loss  here  is  inde- 
pendent of  the  service.  In  Hallr.  Hollander  (a),  Bayley^ 
J.^  suggested  an  action  of  this  nature.  He  says,  "  In  this 
case  it  was  proved  that  the  father  did  not  necessarily  incur 
any  expense ;  if  he  had  done  so,  I  am  not  prepared  to  say 
that  he  could  not  have  recovered  upon  a  declaration  de- 
scribing as  the  cause  of  action  the  obligation  of  the  father 
to  incur  that  expense.**  In  Booth  v.  Charlton^  and  Joknn 
son  V.  M^Adantf  cited  in  Dean  v.  Peel  (6),  Wilson,  J.,  is 
stated  to  have  held  at  Nisi  Prius,  that  where  the  daughter 
was  under  age,  the  action  was  maintainable,  though  she 
was  not  part  of  her  father's  family  at  the  time  she  was 
seduced.  In  Speight  v.  Oliviera  (c),  where  A.,  with  in- 
tent to  seduce  the  servant  and  daughter  of  B.,  hired 
her  as  his  servant,  and  by  that 'means  obtained  possession 
of  her  person,  it  was  held  that  B.  might  maintain  an  action 
against  A.  for  such  seduction.  [Parhe,  B. — There  the 
wrong  was  done  under  colour  of  a  contract,  and  the  de- 
fendant's fraud  did  not  destroy  the  original  relationship 
between  the  father  and  the  child.  In  the  cases  cited  in 
Dean  v.  Peel,  though  the  daughter  was  not  at  her  father's 
house  at  the  time,  she  was  only  casually  absent  on  a  visit, 
with  an  animus  revertendi;  and  as  Lord  Ellenborough 
observed,  ''In  those  cases  the  implied  relationship  of 
master  and  servant  continued."  Formerly  the  action  of 
seduction  was  held  not  to  be  maintainable  without  proof 
that  the  relationship  of  master  and  servant  existed,  and  in 
all  cases  some  service  was  held  necessary.  That  rule  was 
afterwards  so  far  relaxed,  that  if  the  child  was  a  minor, 
but  of  an  age  capable  of  acts  of  service,  such  service  it 


(a)  4  B.  &  C.  660.  ib)  5  East,  47- 

(c)  2  Stark.  N.  P.  C.  493. 
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was  held  might  be  presumed.  Here  the  declaration  Exeh.  of  PUat, 
admits  that  she  was  not  in  her  father's  service,  for  it 
states  the  injury  to  have  been  done  whilst  she  was  the 
apprentice  of  the  defendant's  wife,  and  whilst  she  was 
residing  in  his  house.  You  do  not  shew  on  your  declara- 
tion any  contract  by  the  defendant  to  take  care  of  the 
daughter's  morals,  nor  does  the  law  imply  any  such  pro- 
mbe  to  the  father].  The  declaration  states  that  the  plain- 
tiff has  paid  to  the  defendant  a  sum  of  money  for  the  in- 
struction of  his  daughter,  and  for  her  board  and  lodging, 
and  he  is  deprived  of  that  advantage  by  the  conduct 
of  the  defendant.  [Lord  Abingerf  C.  B. — Does  it  follow 
that  she  is  not  to  have  her  board  and  lodging  still  !  But 
suppose  a  man  to  take  a  lodging  for  his  son  or  daughter, 
does  the  law  imply  a  contract  to  take  care  of  their  morals  ? 
Parke,  B. — There  may  be  a  duty  arising  out  of  the  con- 
tract of  apprenticeship,  but  you  do  not  state  such  a  con- 
tract between  the  defendant  and  the  plaintiff.  Neither 
do  you  shew  any  other  facts  from  which  a  contract  by  the 
defendant  to  take  care  of  the  daughter's  morals  may  be 
implied]. 

Lord  Abinger,C.B. — If  the  declaration  can  be  amended 
by  stating  anything  from  which  a  duty  express  or  implied 
might  arise,  you  may  have  leave  to  amend  on  payment  of 
costs. 

Leave  to  amend  within  a  week,  otherwise 

Judgment  for  the  defendant. 
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Ejceh.  of  Pleats 
18^7. 


Morgan  v.  Seaward  and  Others. 

^ASE  for  the  infringement  of  a  patent.  The  declara- 
tion stated,  that  one  Elijah  Galloway,  before  and  at  the 
time  of  the  making  of  the  letters  patent,  and  of  the  com- 
mitting of  the  grievances  by  the  defendants  as  thereinafter 


If  a  patent  be 
taken  out  for 
several  inven- 
tions, which 
are  claimed  as 
improvetnentif 
and  the  jury 

find  that  one  of  mentioned,  was  the  true  and  first  inventor  of  certain  im- 

them  IS  not  an 

improvement,  provcmcnts  in  Steam -engines,  and  in  machinery  for  propel- 
altogether  void.  ^^&  vessels,  which  improvements  were  applicable  to  other 
^ed^thata*'  purposes  ;  and  thereupon  his  late  Majesty,  King  George 
few  months  4,  by  letters  patent,  dated  2nd  July,  1829,  (reciting  as 
ofa  patent  for  therein  mentioned),  gave  and  granted  to  the  said  E.  Gal- 
fn  M^dte*™****  loway,  his  executors,  administrators,  and  assigns,  his  li- 
cence and  authority  that  he  and  they,  by  himself  and  them- 
selves, or  by  his  and  their  deputy  or  deputies,  servants  or 


agents,  or  such  others  as  he  or  they  should  at  any  time 
agree  with,  during  the  term  of  fourteen  years  therein  ex- 


wheels,  two 
pair  of  the 
wheels  were 
made  for  the 
plaintiff  (to 
whom  the  pa- 
tent was  after« 

wards  assigned)   pressed,  should  make,  use,  exercise,  and  vend  his  said  in- 

hy  an  ensineer 

and  his  work-     vention,  and  enjoy  the  whole  profit  and  advantage  thereof 

men  at  his  own 
manufactory, 
under  the  di- 
rections of  the 
patentee,  and 
under  an  in- 
junction of  se- 


within  England  and  Wales,  and  in  all  his  majesty's  colo- 
nies and  plantations  abroad,  &c.  Provided  always,  and 
the  said  letters  patent  were  upon  this  condition,  that  if  at 
any  time  during  the  term  thereby  granted  it  should  be 
"®*^yj^?®  *°8?"  made  appear  that  the  grant  was  contrary  to  law,  or  preju- 
for  them  by  the  dicial  or  inconvenient  to  his  Majesty's  subjects  in  general, 
when  finished,  ^^  that  the  said  invention  was  not  a  new  invention  cu  to  the 
taken^to'^ieces  P^^^*^  ^^^  ^^^  cxercise  thereof  in  England^  and  in  his 
packed  up,  and    Majesty's  colonies  and  plantations  abroad,  or  not  invented 

shipped  for  a  .  . 

foreign  port,       and  found  out  by  the  said  E.  Galloway,  the  letters  patent 

where,  accord- 
ing to  the 
plaintiff's  di- 
rections, they 
were  put  to- 
gether, and 
used  (after  the 
date  of  the 
patent)  in 

steam-boats  belonging  to  a  company  of  which  the  plaintiff  was  the  manager  and  a  principal  share- 
holder:—>//«/</,  that  this  was  not  such  a  publication  of  the  invention  as  to  avoid  the  patent. 


should  forthwith  cease,  determine,  and  be  void.  The  de- 
claration, after  setting  forth  the  whole  of  the  letters  pa- 
tent, proceeded  to  allege  the  making  and  enrolment  of  the 
specification  by  Galloway,  the  patentee,  an  assignment 
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from  him  to  the  plaintiff,  dated  16th  October,  1829,  and  Exch.  cf  PUa», 
an  infringement  of  the  patent  by  the  defendants,  by  an  ^ 

imitation  of,  and  additions  and  alterations  in,  that  part  Morgan 
of  the  invention  which  consisted  in  machinery  for  pro-  Seaward. 
pelling  vessels.  The  defendants  pleaded,  first,  not  guilty ; 
secondly,  that  the  said  £.  Galloway  did  not  by  an  in- 
strument in  writing  particularly  describe  and  ascertain 
the  nature  of  his  said  alleged  invention,  and  in  what  man- 
ner the  same  was  to  be  performed,  in  manner  and  form  as 
in  the  declaration  alleged ;  thirdly,  that  the  alleged  inven- 
tion in  the  declaration  mentioned  was  not  an  improvement 
in  steam-engines ;  fourthly,  that  it  was  not  an  improvement 
in  machinery  for  propelling  vessels ;  fifthly,  that  the  al- 
leged invention  was  not,  at  the  time  when  the  letters  patent 
were  granted,  new,  and  that  the  said  £.  Oalloway  was  not 
the  true  and  first  inventor  thereof;  and  sixthly,  that  the 
alleged  invention  was  and  is  of  no  use,  benefit,  or  advan- 
tage to  the  public  whatsoever:  on  all  which  pleas  issues 
were  joined. 

The  specification  enrolled  by  Galloway,  the  patentee, 
described  the  improvement  in  steam-engines  to  consist  in  a 
mode  of  giving  a  rotatory  motion  to  the  fly-wheel  by 
means  of  an  alternating  motion  produced  by  the  rotatory ; 
and  the  improvement  in  machinery  for  propelling  vessels 
to  consist  of  an  improvement  in  paddle-wheels,  whereby 
the  float  boards  or  paddles  are  made  to  enter  and  come 
out  of  the  water  at  positions  the  best  adapted,  as  far  as 
experiments  have  determined  the  angle,  for  giving  full 
effect  to  the  power  applied.  And  at  the  end  of  the  spe- 
cification, after  having  described  the  manner  in  which  the 
machinery  worked,  he  said—*'  My  claim  is  for  the  mode 
hereinbefore  described  of  giving  the  required  angle  to 
the  paddles  by  means  of  the  rods,  stems,"  &c.  &c. 

At  the  trial  before  Alderson,  B.,  at  the  London  Sittings 
after  Trinity  Term,  1836,  the  following  evidence  was 
given  as  to  the  question  whether  there  was  a  publication 
of  the   invention    before   the   date   of   the   patent: — In 
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Etek.  of  Pleat,  the  month  of  February,  1829,  one  Curtis,  a  machine- 
^  '  ^  maker  at  Bermondsey,  began  to  make  for  Morgan,  the 
Morgan  plaintiff,  in  his,  Curtis 's,  manufactory,  two  pair  of  paddle- 
Seaward,  wheels,  on  the  principle  for  which  the  patent  was  after- 
wards taken  out ;  receiving  his  instructions  from  time  to 
time  from  Galloway.  One  pair  was  completed  in  April, 
and  the  other  in  June,  1829,  and  Curtis  was  then  paid  for 
them  by  the  plaintiff.  Curtis*s  ordinary  workmen  were 
employed  upon  them,  but  he  received  directions  from  Gal- 
loway that  no  other  person  should  see  them,  as  he  was 
about  to  take  out  a  patent.  One  Williams,  a  workhig 
mechanic,  came  on  one  occasion  into  the  manufactory 
when  the  men  were  at  work  upon  the  wheels,  and  saw 
them,  but  a  complaint  being  made  on  the  subject,  he 
was  never  again  admitted,  nor  were  they  seen,  so  far 
as  appeared  in  evidence,  by  any  other  stranger.  When 
the  wheels  were  finished,  they  were  taken  to  pieces  and 
packed  in  boxes,  and  shipped  for  Trieste,  where  they 
arrived  in  July,  and  were  received  by  an  agent  of  the 
plaintiff:  from  thence  they  were  embarked  for  Venice, 
where  they  were  put  together,  and  in  September  they 
were  started  from  Venice  to  Trieste,  in  boats  belonging  to 
the  Venice  and  Trieste  Steam  Company,  of  which  the 
plaintiff  was  the  manager  and  a  principal  owner.  The 
instructions  for  entering  the  caveat  for  the  patent  were 
given  in  the  beginning  of  March,  and  it  was  taken  out  on 
the  2nd  July. 

The  learned  Judge  expressed  his  opinion  that,  on  these 
facts,  the  defendants  were  entitled  to  a  verdict  on  the 
fifth  issue,  and  accordingly  so  directed  the  jury,  giving 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  on 
that  issue,  if  the  Court  should  be  of  a  contrary  opinion. 
The  great  mass  of  the  evidence  given  in  the  cause  was 
directed  to  the  questions,  whether  the  plaintiff's  invention 
as  to  the  steam-engines  was  of  any  use,  and  whether  the 
specification  sufficiently  described  the  invention  in  the 
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paddle-wheels^  so  as  to  enable  a  workman  of  ordinary  and  -SxcA.  ofpkas^ 
competent  skill  and  knowledge  to  construct  them,  and  to  ^ 

obtain  the  required  angle.     The  jury  ultimately  found  on       Moroam 
the  several  issues  as  follows:  on  the  first,  second,  and      seawaro. 
fourth,  for  the  plaintiff;  and  on  the  third  for  the  defen- 
dants ;  and  the  sixth  issue  was  thereupon  also  entered  for 
the  defendants. 

In  Michaelmas  Term,  Sir  F.  Pollock  moved  pursuant 
to  the  leave  reserved,  and  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  entered  for  the  plaintiff  on 
the  fifth  issue  (a),  and  also  why  the  plaintiff  should  not 
have  judgment  non  obstante  veredicto  on  the  third  issue, 
and  the  sixth  issue  should  not  be  entered  for  him,  on 
the  ground  that  the  inutility  of  one  part  of  the  inven<* 
tion  could  not  vitiate  the  patent  as  to  the  whole ;  citing 
Brunton  v.  Hawkes  (6),  Lewis  v.  Marling  (e),  and  Haworth 
V.  Hardcastle  (d).  The  Attorney^General,  for  the  defen- 
dants, also  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  on  the  second  issue  was  contrary 
to  the  evidence.    In  Hilary  Term, 

The  Aitomey'Generalj  D.  Pollock,  Alexander,  and 
Jervis,  shewed  cause  against  Sir  F.  PollocKs  rule. — ^If 
the  third  issue  be  a  material  one,  having  been  found  for 
the  defendant,  the  finding  on  the  other  issues  becomes 
immaterial  The  question  is,  therefore,  whether  the  in* 
utiliiff  of  an  invention,  or  a  material  part  of  it,  which  is 
claimed  as  an  improvement,  does  or  does  not  defeat  the 
patent  right.  Now,  the  statute  of  the  21  Jac.  I.e.  3,  was 
in  all  respects  a  restraining  statute.  Lord  Coke,  in  his 
commentary  upon  it  (e),  states  that,  at  common  law,  there 

(a)  On  this  point  he  produced  (b)  4  B.  &  Aid.  541. 

affidavits  of  the  plaintiff  and  others,  (c)  10  B.  &  Cr.  22;  5  Man.  8c 

explanatory  of  the  evidence  given  R.  66. 

at  the  trial;  but  as  the  Court,  in  (d)  1  Bing.  N.  C.  182;  4  M.  & 

giving  judgment,  did  not  act  upon  Scott,  720. 
them,  it  seems  to  be  unnecessary         (e)  3  Inst.  184. 
to  refer  to  them. 
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Etch,  qf  Pieoi,  must  be,  in  order  to  support  a  monopoly,  "  urgens  neces- 

^  '  ^     sitas  et  evidens  utilitas.'*    And  there  is  nothing  in  the 

Morgan       statute  to  invest  the  Crown  with  a  larger  power  than  it 

Vm  

Sbaward.  possessed  at  common  law*  The  grant  itself  also  recites 
that  the  party  is  the  inventor  of  an  improvement :  the  plea 
denies  that  it  is  an  improvement,  so  far  as  the  plaintiff 
claims  it  as  to  steam-engines  ;  the  jury  have  found  that  it 
is  not  so ;  the  patent  is  therefore  void  as  to  this  part,  in- 
asmuch as  the  Crown  has  been  deceived  in  its  grants 
having  made  it  on  the  faith  of  the  suggestion  that  the 
machine  was  an  improvement  in  steam-engines.  And  if 
void  for  that  part,  it  is  void  altogether :  the  claim  is  for 
one  entire  invention;  and  if  a  party  takes  out  a  patent  for 
several  subjects,  he  perils  the  whole  on  the  validity  of 
each ;  Brunton  v.  Hawkes  (a).  A  patent  for  a  useless 
manufacture  is  '^  hurtful*'  and  *^  inconvenient,''  within  the 
meaning  of  the  statute  ;  since  it  precludes  all  the  rest  of 
the  public  from  enjoying  the  benefit  of  real  improvements 
in  the  subject-matter  of  the  patent  during  the  term  of 
the  exclusive  grant.  A  review  of  the  authorities  on  the 
subject  leads  to  the  same  conclusion.  In  Edgeberry  v. 
Stephens  (6),  it  is  said  that  ''  the  act  intended  to  encou- 
rage new  devices  useful  to  the  kingdom,  whether  learned 
by  travel  or  study ;"  and  therefore  it  was  held  that  a 
patent  might  be  granted  for  an  invention  new  in  England, 
though  it  had  been  before  practised  beyond  sea.  In 
Boulton  V.  Bull  (c).  Eyre,  C.  J.,  says  of  the  invention 
which  was  there  the  subject  of  discussion  (Boulton  and 
Watt's  method  of  lessening  the  consumption  of  steam) — 
''It  professes  to  lessen  the  consumption;  and  to  make 
the  patent  good,  the  method  must  be  capable  of  lessening 
the  consumption  to  such  an  extent  as  to  make  the  inven- 
tion useful^  In  /{.  V.  Arkwright  {d),  BuUer,  J.,  says : — 
*'  What  is  there  in  the  specification  that  can  lead  you  to 

(a)  4  B.  &  Aid.  641.  (c)  2  H.  Bl.  498. 

(6)  2  Salk.  447.  {d)  Davies's  Patent  Cases,  118. 
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say  you  must  make  use  of  three  things  for  one  of  the  ma-  Exck,  of  puob, 
chines,  and  three  for  the  other,  and  which  three  for  one  ^ 

or  the  other  ?  And  eren  if  it  were  so,  what  is  to  become  Morgan 
of  the  other  four  ?  If  those  are  of  no  use  but  to  be  thrown  seawardw 
in  merely  to  puzzle,  I  have  no  difficulty  to  say,  upon  that 
ground  atone,  the  patent  is  void.*'  So,  in  Huddart  v. 
Grimshaw  (a),  Lord  Ellenborough  says : — '^  If  the  com*' 
bination  in  its  nature  be  essentially  new;  if  it  be  produc- 
tive of  a  new  end,  and  beneficial  to  the  public^  it  is  that 
species  of  invention  which,  protected  by  the  king's  patentj 
ought  to  continue  to  the  person  the  sole  right  of  vending 
it."  In  Manton  v.  Parier  (6),  and  again  in  Bovill  v. 
Moore  (e),  Gibbs,  C.  J.,  lays  it  down  expressly^  that  in 
order  to  support  a  right  to  the  exclusive  enjoyment  of  any 
invention,  the  party  must  shew  ^'  not  only  that  it  is  new^ 
but  that  it  is  useful  to  the  public.'*  Walker  y.  Congreve  (d) 
carries  the  principle  still  further:  there  Leach,  V.  C.^ 
said  that  the  particular  invention^  though  new,  was  not  of 
such  a  nature  as  to  come  within  the  statute,  for  that  it  did 
not  exhibit  such  proof  of  skill  and  invention  as  entitled  it 
to  the  protection  of  the  law.  In  Hill  v.  Thompson  (e), 
Dallas f  J.,  having  directed  the  jury  that  the  law  on  the 
subject  of  patents  required,  first,  that  the  invention  must 
be  novel ;  secondly,  that  it  must  be  useful ;  and,  thirdly, 
that  the  specification  must  be  intelligible ;  that  direction 
was  expressly  adopted  and  acquiesced  in  by  LordEldon  (/)• 
In  Bloxam  v.  Elsee  (g),  and  Lewis  v.  Davis  (/i),  Lord 
Tenterden  also  left  it  as  a  distinct  point  to  the  jury  whe- 
ther the  invention  was  useful;  and  such  has  been  the 
uniform  course  at  nisi  prius.  In  Haworth  v.  Hardcastle{i)t 

(a)  Dav.  Patent  Cases,  279.  (/)  3  Meriv.  629. 

(6)  Id.  330.  (g)  1  Car.  &  P.  665  J   By.  & 

(c)  Id.  399.  M.  187. 

(cO  Gods.  Patent  Laws,  68,  n.  {h)  3  Car.  &  P.  602. 

(e)  8  Taunt.  375 ;    2  Moore,  ( 0  1  Bing.  N.  C.  182 ;  4  M.  & 

424 ;  S.  C.  3  Meriv.  622.  Scott,  720. 
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Exeh.  of  PUas,  where  the  jury  found  that  the  invention  (certain  machinery 
^  *  ^  for  drying  calicoes)  was  new,  and  useful  on  the  whole, 
Morgan  but  that  it  was  not  useful  in  some  cases  for  taking  up  the 
Sbaward.  cloth  (it  being  stated  in  the  specification  that  the  cloth 
might  be  taken  up  again,  by  the  same  machinery,  after 
having  been  extended  for  the  purpose  of  drying),  the  Court 
undoubtedly  sustained  a  verdict  in  favour  of  the  patent. 
That  case,  however,  is  distinguishable ;  for  the  Court  ex- 
pressly decided  on  the  ground  that  the  jury  had  not  nega- 
tived or  intended  to  negative  that  the  patent  was  useful, 
in  the  generality  of  cases,  for  the  purposes  stated. 

The  case  on  which  the  plaintiff  will  place  the  greatest 
reliance,  is  that  of  Lewis  v.  Marling  (a).  There  the 
patentee  of  an  improved  machine  for  shearing  cloths, 
claimed  as  his  invention  **  the  application  of  a  proper 
substance  to  brush  the  surface  of  the  cloth  to  be  shorn  :** 
the  brush,  however,  turned  out  to  be  useless  ;  but  it  was 
held  that  this  did  not  vitiate  the  patent,  because  the  spe- 
cification had  not  described  it  as  an  essential  part  of  the 
machine.  {^Alderson^  B. — There  may  be  a  great  differ- 
ence between  the  case  of  a  complicated  machine,  one 
part  of  which  may  be  useless,  and  a  case  where  one  of  the 
distinct  portions  of  an  invention  is  useless].  Lewis  v. 
Marling  is,  on  that  ground,  clearly  distinguishable  from 
the  present  case.  But  besides,  the  patentee  has  here 
explicitly  claimed  this  as  an  improvement  in  steam-en- 
gines. That  amounts  to  the  same  as  if,  in  describing  a 
complicated  machine,  he  had  claimed  any  particular  part 
of  it  as  an  essential  part.  On  this  ground,  therefore,  it  is 
submitted  that  the  patent  is  void  altogether. 

The  second  question  is  as  to  the  novelty  of  the  inven- 
tion. The  rule  of  law  is,  that  if,  after  a  party  has  com- 
pleted his  invention,  and  before  taking  out  his  patent,  he 
thinks  fit  to  put  it  into  use  or  practice,  that  will  avoid  his 

(a)  10  B.  &  Cr.  22 ;  6  M.  &  Ry.  66. 
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exclusive  right.     The  nature  of  the  use  must  have  been  E*ch.  rfPUa$, 
such  as  would  invalidate  a  patent  for  the  same  invention^  ^  '  -* 

if  taken  out  by  another  person.  Tennant^s  case  (a)i  R.  v.  Moroak 
Arhjorighty  Brunton  v.  Howies ^  Woody.  Zimmer{]b).  Here  seaward. 
the  facts  shew  that  there  was  such  a  use  and  exercise  of 
the  invention  as  amounted  to  a  publication.  It  is  said  that 
all  that  was  done  by  the  plaintiff  was  for  the  purpose  of 
experiment.  It  rather  appears  that  it  was  by  way  of  ven." 
iure.  The  wheels  were  sent  to  Trieste  by  the  plaintiff, 
not  as  the  patentee^  but  as  the  agent  of  the  company^  in 
order  that  the  company  might  purchase  them^  not  merely 
that  they  might  try  the  capability  of  the  invention :  and 
the  patent  was  taken  out  within  a  month  or  two  after* 
wards,  before  any  answer  was  returned  from  Trieste. 
The  new  manufacture  intended  by  the  statute  is  something 
which,  at  the  time  when  the  patent  is  taken  out,  has  not 
been  known  to  others  than  the  patentee;  the  restriction 
is  not  confined  to  cases  where  it  has  been  previously 
vended,  or  even  used,  in  the  ordinary  sense  of  the  word. 
The  previous  inowledgCj  and  the  use  thereby  acquired, 
is  a  publication  sufficient  to  avoid  the  patent.  If  these 
wheels,  when  completed,  had  been  publicly  exhibited, 
could  the  patent  have  been  sustained  ?  By  such  exhibi- 
tion, the  invention  would  have  ceased  to  be  new^  although 
it  had  never  been  brought  into  actual  exercise. 

Sir  F.  Pollock^  Sir  W.  Follett,  and  BuU,  in  support  of 
the  rule. — First,  the  plaintiff  is  entitled  to  a  verdict  on 
the  fifth  issue.  Upon  the  evidence  given  at  the  trial, 
there  was  nothing  to  go  to  the  jury  to  shew  such  a  want  of 
novelty  as  avoided  the  patent,  either  by  force  of  the 
statute  or  by  the  terms  of  the  grant.  The  requisite  of 
novelty  in  an  invention  was  a  restriction  first  introduced 
by  the  statute  of  James.    [Parke,  B. — ^That  appears  ques- 

(fl)  Davies's  Patent  Cases,  429.  (6)  Holt's  N.  P.  C.  68. 
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Exek.  rf  PUas,  tionftble :  Lord  Coke  seems  to  speak  of  it  as  one  of  those 

1837.  .  . 

V     requisites  of  a  monopoly  which  existed  before  the  statute]. 

Morgan  It  IS  submitted  that  he  is  only  commenting  upon  the  seve- 
Seaward.  1*^1  restrictions  imposed  by  the  statute  itself.  Then,  all 
which  the  statute  requires  in  this  respect  is,  that  the 
grant  shall  be  **  to  the  first  and  true  inventors  of  such 
manufactures  which  others  at  the  time  of  the  making  of 
the  grant  did  not  t»e."  And  all  that  the  letters  patent 
themselves  require,  is,  that  the  invention  shall  be  new  as 
to  the  public  use  and  exercise  thereof  in  England  or  the 
colonies.  Now,  it  does  not  appear  from  the  evidence  that 
there  was  any  use  whatever  of  this  invention,  in  the  ordi- 
nary sense  of  the  word,  in  England.  The  machine  itself 
was  never  used  :  and  if  the  invention  be  considered  to  be 
not  the  machine,  but  the  method  of  constructing  it,  that  was 
brought  into  use  only  on  one  specific  occasion,  and  that 
only  by  way  of  experiment,  and  with  the  view  of  using  the 
machine  itself  out  of  the  kingdom.  It  has  been  said  on 
the  other  side,  that  it  could  not  have  been  by  way  of  ex- 
periment, because  the  shipment  of  the  machines  abroad 
was  made  only  a  month  or  two  before  the  date  of  the  pa- 
tent. But  the  period  of  six  months  which  is  given  after 
the  date  of  the  patent,  for  enrolling  the  specification,  is 
given  for  the  very  purpose  that  the  patentee,  having  se- 
cured his  right,  may  have  an  interval  in  which  to  perfect 
his  experiments,  before  he  is  obliged  to  describe  or  ascer- 
tain by  his  specification  the  precise  nature  and  details  of 
his  invention.  Nay,  he  is  even  bound,  if  during  that  in- 
terval he  make  any  further  discovery,  to  communicate  it 
to  the  public ;  Crossley  v.  Beverly  (a).  Suppose  the  ma- 
chines had  been  made  by  the  plaintiff  himself,  and  then 
sold  to  the  company :  would  that  have  been  a  publication  ? 
Clearly  not.  Then  he  has  an  equal  right  to  employ  another 
to  make  them ;  he  does  not  sell  to  that  other  the  privilege 

(a)  9  B.  &  Cr.  63. 
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of  making  them  for  himself,  but  merely  employs  him  to  ^^^^^*^> 
construct  them,  paying  him  the  price  of  the  materials  and  - 

labour.  Moreover,  he  is  employed  with  a  knowledge  that  Moroak 
a  patent  is  about  to  be  taken  out,  and  therefore  that  the  scAWAmBu 
method  of  construction  is  a  matter  to  be  kept  secret ;  and 
accordingly  he  is  bound  by  a  pledge  of  secrecy.  It  is  in  all 
respects  the  same  as  if  the  machine  had  been  made  by  the 
plaintiff  himself^  in  his  own  workshop,  in  a  case  where 
he  could  have  made  it  by  his  own  skill  and  labour.  The 
plaintiff  does  not,  by  licence  or  otherwise,  permit  others 
than  himself — strangers — to  use  either  the  machine  or  the 
method  of  construction  in  England :  he  does  not  sell  or  pub- 
lish in  any  way  the  method  of  construction :  and  he  sells  the 
machine  but  to  be  used  abroad.  TAe  public  have,  before 
the  date  of  the  patent,  no  means  whatever  of  discovering 
the  invention.  As  to  Galloway's  publication  to  the  plaintiff^ 
that  was  under  the  intended  contract  of  assignment,  and 
was  clearly  no  publication  to  the  world.  The  cases  re- 
ferred to  on  the  other  side  are  all  distinguishable.  In 
Woody.  Zimmer,  the  article  for  which  the  patent  was 
granted  had  been  publicly  vended.  In  Tennanfs  case,  it 
had  been  used  for  several  years  by  another  manufacturer; 
the  patentee  was  therefore  certainly  not  ''  the  first  and 
true  inventor."  The  same  observation  applies  to  the  case 
of  Arkwright's  patent.  Lewis  v.  Marling  was  a  stronger 
case  than  the  present.  [Alderson^  B. — It  is  certainly  a 
most  important  question,  what  are  the  limits  of  what  a 
man  may  do  without  its  being  a  publication,  and  a  ques- 
tion on  which  much  remains  to  be  discovered :  the  law  is 
in  a  very  confused  state.  In  the  case  of  Lewis  v.  Marling, 
I  should  certainly  have  entertained  very  considerable 
doubts.  If  the  question  is  to  be  put  altogether  on  the 
ground  of  the  public  use  of  the  invention,'  how  did  Dr. 
Brewster  lose  the  benefit  of  his  invention  of  the  Kaleido- 
scope because  it  had  been  previously  published  in  a  book? 
VOL.  II.  o  o  M.  w. 
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*«*•  ^^«"»  It  had  not  been  used,  though  it  was  made  known  to  aU 
^  '  ^     the  world  before.     If  Dr.  Hall  had  published  his  disco^ 
MoROAM       yeries  in  a  book,  I  apprehend  that  would  have  put  an  end 
Seaward,      to  Dollond's  patent,  although  Dr.  Hall  had  never  made 
an  object  glass  in  his  life.     Much  obscurity  has  been  in- 
troduced into  this  question  by  the  use  of  loose  expressions 
Und  dicta].    The  knowledge  and  means  of  knowledge  of 
the  public  amount  to  the  same  thing :  in  this  case  the  pub- 
lic had  neither. 

Secondly. — It  may  be  admitted,  that  if  a  patent  be  taken 
Out  for  a  machine  or  thing  which  is  to  perform  a  particular 
operation,  and  it  does  not  perform  that,  and  is  therefore 
tiseless  with  reference  to  the  specific  purpose  for  which  tie 
patent  is  granted,  that  will  avoid  the  grant.  But  here  it 
is  not  pretended  that  the  plaintiff's  steam  engine  is  abso- 
lutely useless,  or  even  worse  to  use  than  one  of  a  different 
construction  in  the  same  circumstances:  and  there  is  a 
wide  difference  between  the  case  of  an  article's  not  being 
useful  because  there  is  already  another  in  the  market 
which  will  as  well  answer  the  purpose,  and  may  be  cheaper, 
ini  that  of  an  article  which  is  useless  because  it  professes 
to  effect  a  particular  purpose^  and  does  not  effect  it.  The 
cases  relied  on  by  the  other  side  will  be  found  to  apply  to 
the  latter  state  of  circumstances.  It  is  said  that,  this 
being  a  patent  for  several  inventions,  by  upholding  one  of 
them  when  the  other  is  useless,  the  patentee  obtains  a 
monopoly  of  the  whole,  and  so  deprives  the  public  of  the 
benefit  of  applying  the  former  to  some  other  useful  com- 
bination. But  the  answer  is  that  which  is  given  by  the 
Court  in  Lewis  v.  Marling,  that  the  statute  imposes  no 
such  condition  as  that  the  invention  shall  be  in  all  parts 
useful.  "  The  condition  is  that  the  thing  shall  be  new, 
not  that  it  shall  be  useful ;  and  although  the  question  of 
its  utility  has  been  sometimes  left  to  a  jury,  I  think  the 
condition  imposed  by  the  statute  has  been  complied  with 
when*  it  has  been  proved  to  be  new."    Per  Parke,  J-,  in 
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▼.  Marling  (a).     If  the  grant  be  according  to  the  J^ch.  of  PUat, 
terms  of  the  act  of  Parlia  ment,  and  the  grantee  complies  ^ 

with  any  further  condition  which  the  Crown  may  think  fit  Moroam 
to  annex  to  the  grants  that  is  all  that  is  necessary.  And  seaward. 
if  this  be  true  of  a  single  invention  composed  of  several 
parts,  as  was  the  case  of  Lewis  v.  Marling,  a  fortiori  it  is 
true  of  several  distinct  improvements  comprised  in  one 
patent,  where  one  only  is  found  not  to  be  useful.  The 
restraint  in  the  statute  as  to  general  inconvenience  cannot 
apply  to  such  a  case ;  and  the  commentary  of  Lord  Coke 
on  that  clause  is,  at  the  present  day,  absolutely  absurd. 
The  only  question  is,  on  what  terms  the  grant  is  made ; 
the  Court  cannot  superadd  any  condition: — and  good 
reason  may  be  assigned  why  the  statute  should  impose  no 
condition  of  utility.  Wherever  a  thing  be  new  or  not  is  a 
pure  question  of  fact ;  but  whether  it  be  useful  or  not, 
with  reference  to  previously  existing  things  of  the  same 
kind,  is  a  question  of  opinianf  and  a  question  admitting  of 
all  possible  shades  and  degrees  of  difference.  Here,  for 
instance,  it  may  be  that  this  engine  consumes  so  much 
more  fuel  than  others  of  a  different  construction,  that  it 
is  not  therefore  worth  while  to  use  it,  although  it  may  be 
abstractedly  a  certain  improvement  in  the  construction  of 
steam  engines.  [Alderson,  B. — ^The  Attorney-  General  puts 
it  thus  : — if  the  invention  be  useless,  its  being  a  monopoly 
tnakes  it  mischievous,  inasmuch  as  it  prevents  other  persons 
from  adding  to  it,  so  as  to  make  a  useful  combina- 
tion.] It  might  be  for  a  jury  to  say  whether,  in  such  a 
case,  the  addition  did  not  make  it  the  invention  of  the 
supposed  pirate.  When  a  party  obtains  a  patent,  the  pre- 
sumption is  that  the  Crown  has  looked  at  the  invention, 
and  found  it  a  fit  subject  for  a  patent :  if  by  matter  ex  post 
facto  it  appears  that  it  stands  in  the  way  of  a  greater  im- 
provement, that  may  be  ground  of  repeal ;  but  usefulness 

(a)  10  B.  &  Cr.  28. 
oo2 
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Exeh.  of  Pleat,  is  Dot  made  a  condition  of  the  grant,  either  by  the  statute  or 

^    in  the  letters  patent  themselves.   The  public  are  not  bound 

Morgan       to  adopt  that  part  of  the  invention  which  is  useless;  but  they 

mm 

Seaward,     are  not  entitled  to  reject  that  part,  and  at  the  same  time  to 
use  the  other  as  they  please.     But,  at  all  events,  the  whole 
subject  of  the  patent  ought  to  be  shewn  to  be  useless,  in 
order  to  avoid  the  grant.     The  infringer  is  bound  to  shew 
that  the  inventor  has  done  the  public  no  good.     On  prin- 
ciple, therefore,  this  point  would  appear  to  be  against  the 
defendants.  But  it  is  said  the  authorities,  at  least  those  an- 
tecedent to  Lewis  V.  Marling f  are  in  their  favour.  Although^ 
however,  it  has  been  usual  for  judges  to  put  the  ques- 
tion of  utility  to  the  jury,  there  is  no  case  wliich  has  de- 
cided that  a  defendant  can  avail  himself  of  the  non-utility 
of  the  invention  as  a  distinct  ground  of  defence.     Manton 
V.  Parker  is  the  only  case  which  bears  the  semblance  of 
being  an  authority  to  that  effect.     But  there  the  word 
useful  plainly  meant,  useful  for  the  particular  purpose  for 
which  the  patent  was  taken  out :  the  case  is  certainly  no 
authority  that  the  plea  of  no  improvement  is  a  defence. 
The  same  observation  applies  to  Haworth  v.  Hardcastle, 
Boulton  V.  Bull,  and  to  the  other  cases  cited  from  Davies. 
In  Hill  V.  Thompson^  as  appears  by  the  report  of  the  case 
at  law,  the  question  of  usefulness  was  not  in  fact  left  to  the 
jury.     Huddart  v.  Grimshaw  was  determined  on  the  ques- 
tion of  novelty.     On  the  other  hand,  the  authority  of  Lord 
Tenter denBJiA  Parke,  J.,  in  Lewis  v.  Marling,  is  directly  in 
favour  of  the  plaintiff. 

Cur.  adv.  vult. 

In  the  present  term,  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — [After  stating  the  pleadings,  his  Lordship 
proceeded]. — The  first  question  in  this  case  is,  whether 
the  verdict  for  the  defendant  on  the  fifth  plea  ought  to  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff,  pursuant 
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to  the  leave  reserved  by  my  Brother  Alderson.     Unless  E'c*.  rf  Pleat, 
this  question  should  be  disposed  of  in  favour  of  the  plain-      ^     ^   '^ 
tiff,  it  would  be  unnecessary  to  consider  whether  the  plain-       Morgan 
tiff  be  entitled  to  judgment  non  obstante  veredicto,  on  the      Seaward. 
third  and  sixth  pleas;  for  if  the  verdict  on  the  fifth  plea 
were  to  remain  undisturbed,  that  would  be  an  answer  to 
the  action.     The  course  which  was  taken  with  respect  to 
this  plea  on  the  trial,  was  to  ascertain  the  facts,  upon  which 
the  learned  judge  gave  his  opinion  in  favour  of  the  defen- 
dant, but  at  the  same  time  reserved  liberty  to  the  plaintiff 
to  move  to  enter  a  verdict  in  his  favour,  if  the  Court  should 
be  of  opinion  that  the  facts  ought  to  have  been  left  to  the 
jury;  that  is,  that  they  were  such,  that  the  jury  might 
infer  from  them  that  there  had  been  no  use  or  publication 
of  the  invention,  so  as  to  destroy  the  novelty  of  the  patent. 
The  evidence  was,  that  before  the  date  of  the  patent 
(which  was  the  2nd  of  July,  1829),  Curtis,  an  engineer, 
made  for  Morgan  two  pair  of  wheels  upon  the  principle 
mentioned  in  the  patent,  at  his  own  factory;  Galloway, 
the  patentee,  gave  the  instructions  to  Curtis  under  an  in<^ 
junction  of  secrecy,  because  he  was  about  to  take  out  a 
patent.    The  wheels  were  completed  and  put  together  at 
Curtis's  factory,  but  not  shewn  or  exposed  to  the  view  of 
those  who  might  happen  to  come  there :  after  remaining  a 
short  time,  the  wheels  were  taken  to  pieces,  packed  up  in 
cases,  and  shipped  in  the  month  of  April  on  board  a  ves- 
sel in  the  Thames,  and  sent  for  the  use  of  the  Venice  and 
Trieste  Company,  of  which  Morgan  was  managing  di- 
rector, and  which  carried  on  its  transactions  abroad,  but 
had  shareholders  in  England.    Curtis  deposed  that  *'  they 
were  sold  to  the  company,'*  without  saying  by  whom,  which 
may  mean  that  they  were  sold  by  Curtis  to  Morgan  for  the 
company ;  and  Morgan  paid  Curtis  for  them.  Morgan  and 
Galloway  employed  an  attorney,  who  entered  a  caveat 
against  any  patent  on  the  Snd  of  March,  and  afterwards 
solicited  the  patent  in  question,  which  was  granted  to  Gal- 
loway and  assigned  to  Morgan.     Upon  these  facts,  the 
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y  question  for  us  to  decide  is,  whether  the  jury  mnst  have 
necessarily  found  for  the  defendant,  or  whether  they  might 
MoKOAw  baye  found  that  this  invention,  at  the  date  of  the  letters 
SsAWAan.  patent,  was  new  in  the  legal  sense  of  that  word.  The  words 
of  the  statute  are,  that  '<  grants  are  to  be  good  of  the  sole 
working  or  making  of  any  manner  of  new  matmfactmre,  to 
the  first  and  true  iuTcntor  or  inrentors  of  such  manu&c- 
tares,  which  others  at  the  time  of  the  making  such  grants 
did  not  use;'*  and  the  proviso  in  the  patent  in  qoestioDy 
founded  on  the  statute,  is,  that  if  the  invention  be  not  a 
new  mvention  as  to  the  public  use  and  exercise  thereof  in 
England,  the  patent  should  be  void.  The  word  **  mann«- 
fiicture"  in  the  statute  must  be  construed  in  one  of  two 
ways :  it  may  mean  the  machine  when  completed,  or  the 
mode  of  constructing  the  machine.  If  it  mean  the  former, 
undoubtedly  there  has  been  no  use  of  the  machine,  as  a 
machine,  in  England,  either  by  the  patentee  himself,  or 
any  other  person,  nor  indeed  any  use  of  the  machine  in  a 
foreign  country  before  the  date  of  the  patent.  If  the  term 
'*  manufiacture"  be  construed  to  be ''  the  mode  of  construct- 
ing the  machine,''  there  has  been  no  use  or  exercise  of  it  in 
England,  in  any  sense  which  can  be  called  '^  public.'*  The 
wheels  were  constructed  under  the  direction  of  the  inven- 
tor, by  an  engineer  and  his  servants,  with  an  injunction  of 
secrecy,  on  the  express  ground  that  the  inventor  was 
about  to  take  out  a  patent,  and  that  injunction  was  ob- 
served :  and  this  makes  the  case,  so  far,  the  same  as  if 
they  had  been  constructed  by  the  inventor's  own  hands,  in 
his  own  private  workshop,  and  no  third  person  had  seen 
them  whilst  in  progress.  The  operation  was  disclosed,  in- 
deed, to  Morgan,  the  plaintiff,  but  there  is  sufficient  evi- 
dence that  Morgan  at  that  time  was  connected  with  the  in- 
ventor^ and  designing  to  take  a  share  of  the  patent.  A  dis- 
closure of  the  nature  of  the  invention  to  such  a  person, 
under  such  circumstances,  must  surely  be  deemed  private 
and  confidential.  The  only  remaining  circumstance  is,  that 
Morgan  paid  for  the  machines  with  the  privity  of  Galr- 
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Ibway,  on  behalf  of  the  Venice  and  Trieste  Steam  Com-  ^ch>  <>/  ^^flw* 

1837. 
panjy  of  which  he  was  the  managing  director ;  but  there 

was  no  proof  that  he  paid  more  than  the  price  of  the  ma^ 

chines,  as  for  ordinary  work  of  that  description  ;  and  the 

jury  would  also  be  well  warranted  in  finding  that  he  did  so 

with  the  intention  that  the  machine  should  be  used  abroad 

onljff  by  this  company,  which,  as  it  carried  on  its  trans? 

actions  in  a  foreign  country,  may  be  considered  as  a  foreign 

company  ;  and  the  question  is,  whether  this  solitary  tiiMas* 

action,  without  any  gain  being  proved  to  be  derived  thereby 

to  the  patentee  or  to  the  plaintiff,  be  a  use  or  exercise  in 

England,  of  the  mode  of  construction,  in  any  sense  which 

can  be  deemed  a  use  by  others,  or  a  public  use,  within  th# 

meaning  of  the  statute  and  the  patent.     We  think  not. 

It  must  be  admitted  that  if  the  patentee  himself  had  before 

his  patent  constructed  machines  for  sale,  as  an  article  of 

commerce,  for  gain  to  himself,  and  been  in  the  practice  of 

selling  them  publicly,  that  is,  to  any  one  of  the  public  who 

would  buy,  the  invention  would  not  be  new  at  the  date  of 

the  patent.    This  was  laid  down  in  the  case  of  Wood  jf 

Zimmer  (a),  and  appears  to  be  founded  on  reason:  for  if  X\m 

inventor  could  sell  his  invention,  keeping  the  secret  ta 

himself,  and,  when  it  was  likely  to  be  discovered  by  anotheri 

take  out  a  patent,  he  might  havp,  practically,  a  monopoly 

for  a  much  longer  period  than  fourteen  years.    Nor  are 

we  prepared  to  say,  that  if  such  a  sale  was  of  articles  that 

were  only  fit  for  a  foreign  market,  or  to  be  used  abroad,  it 

would  make  any  difference  ;  nor  that  a  single  instance  of 

such  a  sale,  as  an  article  of  commerce,  to  any  one  who 

chose  to  buy,  might  not  be  deemed  the  commencement  of 

such  a  practice,  and  the  public  use  of  the  invention,  sa  a^ 

to  defeat  the  patent.     But  we  do  not  think  that  the  patent 

is  vacated  on  the  ground  of  the  want  of  novelty  and  tho 

previous  public  use  or  exercise  of  it,  by  a  single  instancy 

of  a  transaction  such  as  this,  between  parties  connected  as 

Galloway  and  the  plaintiff  are,  which  is  not  like  the  case 

(a)  Hoh,  N.  P.  C.  68. 
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^Bmfe.  ^  Pfoif,  of  a  tale  to  any  individual  of  the  public  who  might  wish 
-  to  buy ;  in  which  it  does  not  appear  that  the  patentee  has 
MoBOAif  sold  the  article,  or  is  to  derive  any  profit  from  the  con- 
Sbawaes.  struction  of  his  machine,  nor  that  Morgan  himself  is ;  and 
in  which  the  pecuniary  payment  may  be  referred  merely  to 
an  ordinary  compensation  for  the  labour  and  skill  of  the 
engineer  actually  employed  in  constructing  the  machine  ; 
and  the  transaction  might,  upon  the  evidence,  be  no  more 
in  eflfect,  than  that  Galloway's  own  servants  had  made  the 
wheels,  that  Morgan  had  paid  them  for  their  labour,  and 
afterwards  sent  them  to  be  used  by  his  own  co-partners 
abroad.  To  hold  this  to  be  what  is  usually  called  a  piifr- 
Ucaiion  of  the  invention  in  England,  would  be  to  defeat  a 
patent  by  much  slighter  circumstances  than  have  yet  been 
permitted  to  have  that  effect*  We  therefore  think,  that  as 
the  jury  might,  consistently  with  the  evidence,  have  found 
this  issue  for  the  plaintiff,  the  verdict  ought,  pursuant  to 
the  leave  reserved,  to  be  entered  on  that  issue  for  him. 

The  next  question  is,  whether  the  plaintiff  be  en- 
titled to  judgment  non  obstante  veredicto,  or  a  repleader, 
upon  the  finding  on  the  issues  on  the  3rd  and  6th  pleas. 
The  questions  involved  in  these  two  issues  are  different. 
I  propose  to  consider  first,  that  on  the  3rd  plea.  The 
suggestion  in  the  letters  patent  is,  that  Galloway  had  in- 
vented certain  improvements  in  steam-engines,  and  in 
machinery  for  propelling  vessels,  which  improvements 
were  applicable  to  other  purposes;  and  the  patent  is 
granted  for  the  invention  of  those  improvements.  But 
unless  the  specification  be  referred  to,  to  explain  the  title 
of  the  patent,  it  is  doubtful  whether  the  invention  claimed 
is  of  improvements  in  steam  engines,  as  connected  with 
other  machinery,  only,  or  of  improvements  in  steam-engines 
for  whatever  purpose  they  may  be  employed.  Upon 
reference  to  the  specification,  there  is  no  doubt  that 
the  claim  is  of  the  latter  description;  but  that  instrument 
is  not  stated  in  the  record,  and  upon  what  appears 
on  the  record,  it  is  by  no  means  clear  that  the  patentee 
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does  claim  an  improvement  in  steam-engines,  unconnected  Exek.  rf  Pisat, 
with  the  machinery.  And  if  he  does  not,  the  plea  would 
probably  have  been  bad  on  demurrer,  as  it  is  uncertain 
whether  it  does  not  deny  the  invention  to  be  an  improve- 
ment in  steam-engines,  unconnected  with  the  machinery. 
But  after  verdict,  this  objection  is  removed :  for  it  is  a  rule 
that  if  an  issue  could  have  been  material,  the  Court,  after 
verdict,  ought  to  intend  it  to  be  so;  Kempe  v.  Crews  (a): 
and  as  the  plaintiff  did  not  demur,  it  must  be  taken  that 
he  admits  that  the  plea  is  to  be  understood  as  denying  the 
invention  to  be  an  improvement  in  steam-engines,  in  that 
sense  in  which  it  is  used  in  the  patent  itself:  and  the  jury 
must  be  intended  so  to  have  found.  This  brings  me 
to  the  question,  whether  this  patent,  which  suggests 
that  certain  inventions  are  improvements^  is  avoided  if 
there  be  one  which  is  not  so.  And  upon  the  authorities 
we  feel  obliged  to  hold  that  the  patent  is  void,  upon  the 
ground  of  fraud  on  the  Crown,  without  entering  into  the 
question  whether  the  utility  of  each  and  every  part  of  the 
invention  is  essential  to  a  patent,  where  such  utility  is  not 
suggested  in  the  patent  itself  as  the  ground  of  the  grant. 
That  a  false  suggestion  of  the  grantee  avoids  an  ordinary 
grant  of  lands  or  tenements  from  the  Crown,  is  a  maxim 
of  the  common  law :  and  such  a  grant  is  void,  not  against 
the  Crown  merely,  but  in  a  suit  against  a  third  person ; 
Travell  v.  Carteret  (6),  Alcock  v.  Cooke  (c).  It  is  on  the 
same  principle  that  a  patent  for  two  or  more  inventions, 
when  one  is  not  new,  is  void  altogether,  as  was  held  in 
Hill  V.  Thompson  (c/),  and  Brunton  v.  liawkes  {e) :  for  al- 
though the  statute  invalidates  a  patent  for  want  of  novelty, 
and  consequently  by  force  of  the  statute  the  patent  would 
be  void,  so  far  as  related  to  that  which  was  old,  yet  the 
principle  on  which  the  patent  has  been  held  to  be  void 
altogether,  is,  that  the  consideration  for  the  grant  is  the  no- 

(a)  1  Lord  Raym.  187.  W  2  Moore,  242;  8Taunt.375. 

{b)  3  Le?.  135.  (f)  4  B.  &  Aid.  542. 

(c)  5  Bing.  340. 
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^  rkmt  Tdty  of  tSL,  wmA  the  cuMkb  ■  itiiiii  bSmg,  oTy  in 

^     the  Crown  being  dccgircd  in  iti  grant,  the  patcMtMwoid,«nd 
Mmmas       bo  aetioB  auintainable  npon  it.     We  csnoot  hdp 

iEAWAE*.      ^^  ^  f''*^^  ^''^  ^i*  petenty  as  aet  out  in  tiie  rceofd,  tluit 

Mipror^aiAil  in  steam  engroca  ia  anggeated  by  the  patcutegj 
and  ia  part  of  the  eonaideration  for  the  grant:  and  w«  moat 
rekietantlj  bold,  that  die  patent  ia  Toid,  for  the  fidsity  of 
that  anggeatioo.    In  diecaaeof  LewwT.  Alarfiay  (a),thia 
Tiew  of  the  caae,  tbat  the  patent  waa  Toid  for  a  fidae  suggea- 
tion«  doea  not  appear  bj  the  report  to  bare  been  prcaaed  on 
the  attention  of  the  Court,  or  been  considered  b j  it.     The 
decision  went  upon  the  ground  tbat  the  brush  waa  not  aa 
essential  part  of  the  machine,  and  tbat  want  of  utility  did 
not  Titiate  the  patent ;  and  besides,  the  improvement  by  the 
introduction  of  the  brush  is  not  recited  in  the  patent  itadf 
aa  one  of  the  subjects  of  it,  which  may  make  a  difierence. 
We  are  therefore  of  opinion  that  the  defendant  is  entitled 
to  our  judgment  on  the  third  issue*     It  is  a  satisfiiction  to 
know  that  this  objection  will  not  necessarily,  in  the  pre* 
aent  state  of  the  law,  destroy  the  patent,  as  the  objection 
is  ofvt  which  will  probably  be  remoTed  by  the  Attorney* 
General  under  the  5  &  6  Will.  4,  c.  83.     This  view  of  the 
case  makes  it  unnecessary  to  consider  the  effect  of  the 
finding  on  the  last  issue,  as  amended  by  the  judge's  notes, 
that  pari  of  this  invention  is  not  useful,  which  is  a  differ- 
ent question  from  that  which  we  have  disposed  of.     A 
grant  of  a  monopoly  for  an  invention  which  is  altogether 
useless  may  well  be  considered  as  ''  mischievous  to  the 
state,  to  the  hurt  of  the  trade,  or  generally  inconvenient/' 
within  the  meaning  of  the  statute  of  Jac.  1,  which  requires, 
as  a  condition  of  the  grant,  that  it  should  not  be  so,  for 
no  addition  or  improvement  of  such  an  invention  could  be 
made  by  any  one  during  the  continuance  of  the  monopoly, 
without  obliging  the  person  making  use  of  it  to  purchase 
the  useless  invention ;  and  on  a  review  of  the  cases,  it 
may  be  doubted  whether  the  question  of  utility  is  any- 

(a)  10  B.  &  C.  22;  5  M.  &  Ry.  66. 
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thing  more  than  a  compendious  mode,  introduced  in  com-  B*eh,  of  PUat, 
paratively  modern  times,  of  deciding  the  question  whether 
the  patent  be  void  under  the  statute  of  monopolies.  And 
we  do  not  mean  to  intimate  any  doubt  as  to  the  validity  of 
a  patent  for  an  entire  machine  or  subject  which  is,  taken 
altogether,  useful,  though  a  part  or  parts  may  be  useless ; 
always  supposing  that  such  patent  contains  no  false  sug- 
gestion :  nor  do  we  pronounce  any  opinion  upon  the  suf- 
ficiency of  this  plea  in  point  of  form.  It  may  be  that  the 
proper  form  of  plea  is  to  use  the  words  of  the  statute,  and 
not  to  plead  the  want  of  utility ;  though  it  would  probably 
be  too  late  to  take  that  objection  in  the  present  stage. 
The  rule,  therefore,  must  be  absolute  to  enter  a  verdict 
for  the  plaintiff  on  the  fifth  plea^and  discharged  as  to  the 

residue. 

Rule  accordingly. 


Attorney-General  v.  Hancock  and  Rbade. 

Information  for  legacy  duties.    The  information  One8.M.byhl« 
stated  that  Samuel  Malbon^  heretoforei  to  wit,  on  the  19th  hu  real  esutet, 

except  hit  mort- 
gages in  fee,  unto 
W.  V.  and  J.  M.,  their  heirs  and  assigns,  to  and  upon  the  uses  and  trusts  therein  mentioned,  vis.  to 
the  use  of  W.  M.  and  his  assigns  for  life,  with  remainder  in  tail  to  his  issue,  with  divers  remainders 
over.  And  the  said  S.  M.,  the  testator,  by  his  will  gave  and  devised  all  the  residue  of  his  personal 
estate  (after  payment  of  debts  and  legacies),  as  also  all  such  real  estates  as  he  was  seised  of  as  mort- 
gagee in  fee,  unto  W.  V.  and  W.  M.,  their  heirs,  executors,  administrators,  and  assigns,  upon  trust, 
to  convert  the  whole  of  the  said  residue  into  money,  and  to  lay  out  and  invest  the  same,  as  soon 
as  conveniently  might  be,  in  the  purchase  of  real  estate,  to  be  conveyed  to  the  said  W.  V.  and 
J.  M.  (the  trustees  of  his  real  estates),  their  heirs  and  assigns,  to  and  upon  the  same  uses  and 
trusts  as  were  thereinbefore  declared  of  and  concerning  his  real  estates.  And  the  testator 
thereby  dedared,  that  until  such  purchases  were  made,  his  said  executors  should  place  out 
or  continue  all  the  said  residue  at  interest,  in  the  names  of  his  said  executors,  on  mortgage 
of  real  estate;  or,  if  the  same  should  not  ofSer,  that  the  residue  should  be  placed  out  at  interest 
in  the  public  funds,  and  the  interest  and  dividends  were  directed  to  be  paid  to  the  persons  to 
whom  the  rents  and  profits  of  the  real  estate  therewith  to  be  purchased  would  belong  by  virtue 
of  his  will.  The  testator  appointed  the  said  W.  V.  and  W.  M.  his  executors,  and  died  in 
1791,  when  they  took  upon  themselves  the  execution  of  the  will.  The  reddue  amounted  to 
14,000/.,  and  was  invested  in  mortgage,  in  the  names  of  the  executors,  before  the  year  1796, 
and  before  the  act  of  36  Geo.  3,  c.  52  ;  after  which  W.  V.  died,  and  W.  M.,  who  enjoyed  the  inte- 
rest during  his  life,  became  the  surviving  executor.  W.  M.  died  without  issue  in  1825,  and  ap- 
pointed W.  H.  and  G.  R.  his  executors.  The  money  was  never  applied  in  the  purchase  of  real 
estate;  and  W.  H.  and  G.  R.,  the  executors  under  the  will  of  W.  M.,  on  the  26th  January,  1832, 
paid  the  residue  of  the  personal  estate  of  S.  Bl.  (the  original  testator)  to  J.  M.,  he  being  the 
person  entitled  to  it  under  S.  M.'s  will: — Held,  that  this  was  a  legacy  given  by  the  will  of  a  person 
dying  before  the  5th  of  April,  1805,  and  paid,  satisfied,  or  discharged  after  the  31st  day  of 
August,  1815,  within  the  meaning  of  the  55  Geo.  3,  c.  184,  and  was  liable  to  the  payment  of 
legacy  duty  under  that  act 
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Exeh,  of  Pleat,  of  May,  1 790,  made  his  last  will  &c.  in  writing,  and  signed 
>•— ^«^  by  him,  and  attested  and  subscribed  in  his  presence  by 
Attorney-  three  credible  witnesses,  according  to  the  form  of  the  sta- 
tute  in  that  case  made  and  provided,  and  thereby  appoint- 
ed Dr.  Wm.  Vivian  and  Dr.  Wm.  Malbon,  then  and 
therein  called  Dr.  Wm.  Gorst,  executors  of  his  said  will : 
and  also  thereby,  amongst  other  things,  gave,  devised,  and 
bequeathed  all  the  rest  and  residue  of  his  goods  and  chat- 
tels and  personal  estate,  from  and  after  payment  of  bis 
just  debts,  funeral  and  testamentary  expenses,  and  cer- 
tain legacies  and  annuities  in  the  said  will  particularly 
mentioned,  as  also  all  such  real  estates  as  he  was  seised  of 
as  mortgagee  in  fee,  unto  his  said  executors,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  con- 
vert the  whole  of  the  said  residue  of  his  personal  estate 
into  money,  and  to  lay  out  and  invest  the  same  as  soon  as 
conveniently  might  be  in  one  or  more  purchase  or  pur- 
chases of  freehold  lands,  tenements,  or  hereditaments  in 
the  said  will  mentioned  and  described,  to  be  conveyed  to 
the  said  Wm.  Vivian  and  James  Morrell,  their  heirs  and 
assigns,  to,  for,  and  upon  certain  uses  and  trusts,  and  sub- 
ject to  certain  provisoes  and  powers  in  the  said  will  parti- 
cularly mentioned :  and  the  said  testator  thereby  directed 
that  until  such  purchases  were  made  his  said  executors 
should  place  out  or  continue  all  the  said  residue  of  his 
personal  estate  at  interest,  in  the  names  of  the  said  execu- 
tors, on  mortgage  of  real  estate,  or,  if  the  same  should 
not  offer,  that  the  said  residue  should  be  placed  out  at  in- 
terest in  the  public  funds,  and  that  the  clear  yearly  inter- 
est thereof  should  from  time  to  time  be  paid  to  and  re- 
ceived by  such  person  or  persons  to  whom  the  rents  and 
profits  of  the  real  estate  therewith  to  be  purchased  would 
for  the  time  being  belong  by  virtue  of  his  said  will :  that 
the  said  testator  afterwards,  to  wit,  on  the  30th  of  April, 
1791,  died  without  revoking  or  altering  his  said  will  as  to 
the  said  bequests,  or  as  to  the  said  appointment  of  exe- 
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cutors ;  and  that  the  said  Win,  Vivian  and  Wm.  Malbon  Exeh.  of  Pieiu, 

1837. 
afterwards,  and  after  the  death  of  the  said  Samuel  Mal- 

bon,  to  wit^  on  the  Gth  of  May,  1791,  took  upon  them- 
selves the  burthen  of  the  execution  of  the  said  will ;  and 
that  afterwards^  to  wit,  on  the  1st  of  January,  1825,  the 
said  Wm.  Vivian  died,  leaving  the  said  Wm.  Malbon  him 
surviving;  and  that  afterwards,  and  after  the  death  of  the 
said  Wm.  Vivian,  to  wit,  on  the  day  and  year  last  afore- 
said, the  said  Wm.  Malbon  made  his  last  will  and  testa- 
ment in  writing,  and  thereby  appointed  Wm.  Hancock  and 
George  Reade  executors  thereof;  and  that  the  said  Wm. 
Malbon  afterwards,  and  after  the  making  of  his  said  last 
will  and  testament,  to  wit,  on  the  11th  of  December,  18S6^ 
died  without  revoking  or  altering  his  said  will  as  to  the 
said  appointment  of  executors ;  and  that  afterwards,  and 
after  the  death  of  the  said  Wm.  Malbon,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  Wm.  Hancock  and 
George  Reade  took  upon  themselves  the  burthen  of  the 
execution  of  the  said  wills  of  the  said  Samuel  Malbon  and 
Wm.  Malbon  respectively :  that  the  said  Wm.  Hancock 
and  George  Reade  having  taken  upon  themselves  the  bur- 
then of  the  execution  as  aforesaid,  afterwards,  and  after  the 
31st  of  August,  1815,  to  wit,  on  the  26th  of  January,  1832, 
the  said  residue  of  the  personal  estate  of  the  said  Samuel 
Malbon,   the  just   debts,  funeral  and  testamentary  ex- 
penses, and  the  said  other  legacies  and  annuities  in  the 
said  will  of  the  said  Samuel  Malbon  mentioned,  having 
been  before  then  and  there  paid  and  satisfied,  then  and 
there  was  of  great  value,  to  wit,  of  the  amount  of  14,000/., 
and  that  the  same,  at  the  time  of  the  payment  hereinafter 
mentioned,  had  not  been,  nor  was,  nor  had  been,  or  was 
any  part  thereof  applied  in   the   purchase  of  any  real 
estate  whatsoever;  and  that  after  the  said  31st  of  August, 
1815,  to  wit,  on  the  said  26th  of  January,  1832,  they 
the  said  Wm.  Hancock  and  George  Reade,  having  so 
taken  upon  themselves  the  burthen  of  such  execution  as 
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Exeh,  of  PUat,  aforesaid,  paid  and  satisfied  the  said  residue  of  the  said 
1837. 

personal  estate  of  the  said  Samuel  Malbon,  so  being  of 

the  value  aforesaid^  to  one  John  Malbon^  the  said  John 
Malbon  then  and  there  being  entitled  under  and  by  virtue 
of  the  said  will  of  the  said  Samuel  Malbon  to  the  said  re- 
sidue^  without  havmg  received  or  deducted  the  duty 
chargeable  upon  the  said  residue ;  and  that  the  said  John 
Malbon  then  and  there  was  a  descendant  of  a  brother  of 
the  father  of  the  said  testator,  Samuel  Malbon,  and  that 
the  duty  which,  according  to  the  statute  in  that  behalf 
made  and  provided,  then  and  there  was  chargeable,  and 
should  and  ought  to  have  been  paid,  for  and  in  respect  of 
the  said  residue  so  being  of  the  amount  aforesaid,  then 
and  there  amounted  to  a  large  sum  of  money,  to  wit,  the 
sum  of  560/.,  which  said  duty  is  still  wholly  due  and  un- 
paid to  his  said  Majesty,  whereby,  &c. 

Plea. — That  the  said  Samuel  Malbon,  by  his  said  will 
by  him  made  and  executed  as  in  the  said  information 
mentioned,  gave  and  devised  all  his  estates  in  Cheshire  and 
Staffordshire,  and  all  other  his  real  estate  except  mortgages 
in  fee,  unto  the  said  Dr.  William  Vivian  and  one  James 
Morrell,  their  heirs  and  assigns,  to  and  upon  the  several 
uses  and  trusts,  and  for  the  intents  and  purposes  therein- 
after mentioned,  viz.  to  the  use  of  Dr.  William  Gorst  and 
his  assigns  for  and  during  the  term  of  his  natural  life,  on 
condition  that  he  should  take  and  use  the  surname  and 
arms  of  Malbon,  and  from  and  after  the  determination  of 
that  estate,  then  to  the  use  of  the  said  William  Vivian  and 
James  Morrell  and  their  heirs  during  the  life  of  the  said 
William  Gorst,  in  trust  to  support  contingent  remainders, 
and  from  and  after  the  decease  of  the  said  William  Gorst^ 
to  the  use  of  the  first  and  every  other  the  son  and  sons  of 
the  body  of  the  said  William  Gorst  lawfully  begotten  or 
to  be  begotten,  severally,  successively,  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  should  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several  and 
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respective  heirs  male  of  the  body  and  bodies  of  all  and  E^t^  of  piecut 

every  such  son  and  sons  lawfully  issuing ;  and  for  default 

of  such  issue^  to  the  use  of  Ralph  Malbon  for  life,  with 

remainder  to  his  issue  in  tail ;  and  for  default  of  such  issue, 

to  the  use  of  Samuel  Malbon  for  life,  with  remainder  to 

his  issue  in  tail ;  and  in  default  of  such  issue^  with  the 

ultimate  remainder  to  the  use  of  his  own  right  heirs.     The 

plea  then  set  forth  a  proviso  that  if  the  said  W.  Gorst  or 

bis  issue  should  refuse  or  neglect  to  take  and  use  the  name 

and  arms  of  Malbon^  the  uses  and  estates  devised  to  them 

should  go  over  to  the  persons  in  remainder.    It  then 

stated  that  the  said  Samuel  Malbon  in  and  by  his  said 

will,  after  thereby  giving  and  bequeathing  divers  pecuniary 

legacies  and  annuities  therein  mentioned,  gave,  devised, 

and  bequeathed  all  the  rest  and  residue  of  his  said  goods, 

chattels^  and  personal  estate  (from  and  after  payment  of 

his  just  debts,  funeral  and  testamentary  expenses,  and  the 

said  legacies  and  annuities),  as  also  such  real  estates  as  he 

the  said  Samuel  Malbon  was  seised  of  as  a  mortgagee  in  fee, 

unto  the  said  Dr.  William  Vivian  and  Dr.  William  Gh)rst, 

their  heirs,  executors,  administrators,  and  assigns,  upon 

trust  to  convert  the  whole  of  the  said  residue  of  his  per* 

sonal  estate  into  money,  and  to  lay  out  and  invest  the  same 

as  soon  as  conveniently  might  be  in  one  or  more  purchase 

or  purchases  of  freehold  lands,  tenements,  or  heredita* 

ments  in  Cheshire  or  Staffordshire,  as  near  as  they  could 

to  Congleton,  to  be  conveyed  to  the  said  William  Vivian 

and  James  Morrell,  their  heirs  and  assigns,  to,  for,  and 

upon  the  same  uses  and  trusts,  and  subject  to  the  same 

provisoes  and  powers  as  were  thereinbefore  mentioned  and 

declared  of  and  concerning  the  said  estates  thereinbefore 

devised  to  them,,  or  as  near  thereto  as  might  be,  and  the 

deaths  of  persons  and  other  contingencies  would  admit  at 

the  time  when  such  purchases  should  be  made;  and  it 

was  declared  that  it  was  his  the  said  Samuel  Malbon'e 

will  and  desire  that  his  said  executors  should  and  might 
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^^"^  ^r^'^  >»  ^  memtimey  and  iioc3  tudi  parchase  or  pmdiaKS 

eoold  be  made,  pat  and  place  or  continoe  all  and  ererj 
part  of  hk  taid  peraonal  estate  oat  at  interest  in  their 
names  on  mortgage  or  mortgages  of  real  estates,  or«  if 
Ibe  same  sboold  not  ol&r,  in  the  public  funds,  with  pover 
from  time  to  time  to  caD  in  and  receire  the  monies  so 
pot  or  placed  out,  or  to  seD  and  dispose  of  the  nKMues 
in  die  funds,  or  any  part  thereof,  and  again  to  pal  oat, 
place,  or  imrest  the  same  monies  or  any  part  thereof,  in 
the  manner  aforesaid,  as  often  as  there  should  be  occa* 
sion  and  thej  should  think  fit,  subject  to  the  trusts  afore- 
said; and  the  said   Samuel  Malbon,  bj  his  said   wiD, 
directed  that  in  the  mean  time,  and  until  the  residue  of 
his  personal  estate  should  be  laid  out  in  such  purchase  or 
purchases,  the  clear  yearly  interest  or  produce  that  should 
be  made  thereof  should  from  time  to  time  be  paid  to  and 
received  by  such  person  and  persons,  and  for  such  uses 
and  purposes  as  and  to  whom  the  rents  and  profits  of  the 
estate  and  estates  therewith  to  be  purchased  as  aforesaid, 
if  purchased,  would  for  the  time  being  belong  by  virtue  of 
that  bis  will ;  and  the  said  Samuel  Malboo,  the  said  testa- 
tor, by  his  said  will,  nominated  and  appointed  the  said 
Drs.  William  Vivian  and  William  Gorat  executors  of  hb 
said  will  as  aforesaid.    And  the  said  William  Hancock  and 
George  Reade  further  say,  that  afterwards,  and  before  the 
making  and  passing  of  a  certain  statute  made  and  passed 
in  the  36tb  year  of  the  reign  of  our  late  Sovereign  Lord 
King  George  the  Third,  intituled  '^  An  act  for  regulating 
certain  duties  on  legacies  and  shares  of  personal  estates, 
and  for  granting  other  duties  thereon  in  certain  casesi"  to 
wit,  on  the  3rd  day  of  April,  in  the  year  of  our  Lord  1791, 
the  said  Samuel  Malbon^  the  said  testator,  died,  as  in  the 
said  information  mentioned,  without  revoking  or  altering 
his  said  will  as  to  the  devises  and  bequests  in  this  plea 
stated  and  set  forth,  or  as  to  any  of  them,  or  as  to  the  said 
appointment  of  executors  ;  and  the  said  W.  Vivian  and  W. 
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Malboiii  the  said  W.  Malbon  being  one  and  the  same  per-  E*ch,  rf  PUm, 
son  as  the  said  William  Gorst  mentioned  in  the  last-men- 
tioned willy  aflerwardsy  and  after  the  death  of  the  said 
Samuel  Malbon,  to  wit,  on  theGth  day  of  May,  ITQl^  took 
upon  themselves  the  burthen  of  the  execution  of  the 
said  will;  and  the  said  William  Hancock  and  George 
Reade  further  say,  that  the  said  William  Malbon,  being 
interested  und^r  and  by  virtue  of  the  said  will  of  the 
said  Samuel  Malbon  as  aforesaid  in  the  said  residue  of 
the  personal  estate  of  the  said  Samuel  Malbon  for  his  the 
said  William  Malbon's  own  use  and  benefit,  and  on  his 
account,  and  the  said  William  Vivian  at  the  request  and 
for  the  use  and  benefit,  and  on  the  account  of  the  said 
William  Malbon,  afterwards  and  before  the  31st  of  August, 
1815^  to  wit^  on  the  11th  of  August,  179S,  according  to 
the  last-mentioned  will  in  that  behalf,  put  and  placed 
out  at  interest  in  their  names  on  mortgage  of  real  estate 
a  large  sum  of  money,  to  wit,  the  sum  of  7000/.,  parcel  of 
such  residue  as  last  aforesaid,  by  then  lending  and  ad- 
vancing the  same  to  one  T.  L.  B.,  to  wit,  on  mortgage  of 
certain  lands,  tenements,  real  estates  and  premises  with 
the  appurtenances,  situate  and  being  in  the  county  of 
Chester,  which  were  heretofore,  and  before  the  said  31st 
of  August,  1815,  bargained,  sold,  released,  conveyed,  and 
mortgaged  to  the  said  William  Malbon  and  William  Vivian 
and  their  heirs,  as  thereinafter  mentioned. 

The  plea  then  set  forth  a  mortgage  in  fee  by  lease  and 
release  by  T.  L.  B.,  whereby  he  conveyed  certain  real 
estates  to  Vivian  and  Malbon  in  fee,  with  a  proviso  for  re- 
conveyance on  payment  of  7000/.  and  interest.  And  the 
plea  also  stated  a  subsequent  deed^  dated  March  12,  1793, 
whereby  the  said  T.  L.  B.  made  a  further  charge  on  his 
same  estate  of  the  further  sum  of  7000/.  And  it  averred 
that  the  said  two  sums  together  amounted  to  14,000/.,  and 
were  the  said  residue  in  the  said  first  count  of  the  in- 
formation mentioned  of  the  personal  estate  therein  men- 
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Exch,  qf  Pleas,  tioned.    And  the  said  W,  Hancock  and  G.  Reade  further 

say,  that  after  lending  and  advancing  the  said  sums  of 
money  as  aforesaid,  to  wit,  on  the  1st  of  January,  1797, 
the  said  W.  Vivian  died,  leaving  the  said  W.  Malbon  then 
surviving;  and  that,  as  well  before  as  after  the  death  of  the 
said  W.  Vivian  and  before  the  said  31st  of  August,  1815, 
the  said  W.  Malbon  being  by  virtue  of  the  said  will  in  that 
behalf  entitled  thereto  for  his  own  sole  and  individual  use 
and  benefit,  to  wit,  on  the  12th  of  August,  1793,  and  on 
divers  other  days  and  times  between  that  day  and  the 
time  of  his  death,  received  from  the  said  T.  L.  B.  divers 
large  sums  of  money,  amounting  to  a  large  sum  of  money, 
to  wit,  9,200/.,  as  and  for,  and  which  were  interest,  and 
were  paid  to  him  by  the  said  T.  L.  B.,  as  and  for  interest 
on  the  said  several  sums  of  7000/.  each  so  lent  as  aforesaid  : 
and  that  afterwards,  and  after  the  death  of  the  said  W. 
Vivian,  to  wit,  on  the  day  in  the  first  count  mentioned,  the 
said  W.  Malbon  made  his  last  will  and  testament  in 
writing,  and  thereby  appointed  the  defendants  executors 
thereof;  and  that  the  said  W.  M.  afterwards,  to  wit,  on  the 
11th  of  December,  1826,  died,  without  revoking  his  will 
as  to  the  said  appointment  of  executors ;  and  that  after- 
wards, and  after  the  death  of  the  said  W.  M.,  to  wit,  on 
&c.,  the  defendants  took  upon  themselves  the  execution  of 
the  said  wills  of  the  said  Samuel  Malbon  and  W.  Malbon 
respectively,  as  in  the  first  count  mentioned.  And  the 
said  W.  Hancock  and  G.  Reade  further  say,  that  by  the 
said  putting  and  placing  of  the  said  sums  of  7000/1  out  at 
interest  as  aforesaid,  and  lending  and  advancing  the  same 
respectively  as  aforesaid,  and  the  receipt  and  payment  as 
aforesaid  of  such  interest  as  aforesaid,  according  to  the 
will  of  the  said  S.  Malbon  in  that  behalf,  the  said  sums  of 
7000/.  became  and  were  appropriated,  satisfied,  and  dis- 
charged before  the  31st  of  August,  1815.  And  the  said 
defendants  further  say,  that  for  the  use  and  benefit,  and 
at  the  request  and  on  the  account  of  the  said  John  MaU 
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bon,  they  received  the  said  sums  of  money  which  were  so  BmH,  of  PUms, 

lent  and  advanced  upon  mortgage  as  aforesaid «  being  the 

said  residue  in  the  said  first  count  mentioned  of  the  said 

personal  estate  of  the  said  Samuel  M albon,  and  paid  and 

satisfied  the  same  to  the  said  John  MalboUi  being  entitled 

as  in  the  said  first  count  mentioned,  and  being  also  such 

descendant  as  therein  mentioned.     Verification. 

Demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument 
on  the  part  of  the  Crown. — The  Attorney  General  claims 
the  payment  of  duty  under  the  55  Geo.  3,  c.  184,  schedule 
part 3,  title  "  Legacy  ;•'  4*  Geo.  3,  c.  98,  s.  12;  36  Geo.  8, 
c.  52,  s.  19 ;  and  intends  to  argue  that  the  facts  disclosed 
in  the  defendant's  plea  do  not  shew  that  the  residue  of 
the  personal  estate  of  Samuel  Malbon,  the  testator,  was 
paid,  delivered,  retained,  satisfied,  or  discharged  before 
the  31st  of  August,  1815;  because,  first,  the  said  residue 
remained  under  the  control  of  the  executors,  and  they 
were  responsible  in  respect  of  the  same  until  after  the  last- 
mentioned  day:  secondly,  it  remained  a  matter  of  uncer- 
tainty, until  after  the  death  of  William  Malbon,  who  would 
be  entitled  to  the  benefit  of  the  bequest  of  the  residue. 
Thirdly,  it  is  admitted  by  the  plea  that  the  defendants 
took  upon  themselves  the  burthen  of  the  execution  of  the 
will  of  Samuel  Malbon,  which  they  could  not  have  done  if 
all  his  assets  had  been  previously  administered. 

The  defendant's  points  were,  that  personal  estate  di- 
rected to  be  laid  out  in  the  purchase  of  land  was  in  no 
manner  subject  to  payment  of  legacy  duty  until  the  pass- 
ing of  the  act  of  36  Geo.  3,  c.  52;  and  therefore,  the  tes- 
tator having  died  five  years  before  the  passing  of  that  act, 
that  the  legacy  duty  imposed  by  that  statute  did  not  at  his 
death  attach  on  his  personal  estate,  nor  can  acts  subse- 
quently passed  alter  the  then  existing  law,  such  acts  being 
acts  imposing  penalties,  and  therefore  not  to  be  construed 
retrospectively.    Also,  that  the  testator's  estate  having 

p  p2 


6T2 


CASES  IN  THE  EXCHEQUER, 


Exch.  of  Pleas,  becn  laid  out  on  mortgage^  pursuant  to  the  trusts  of  the 

testator's  will,  and  the  amount  got  in  and  ascertained,  and 
invested  on  mortgage^  under  the  powers  of  the  will,  in 
1795|  the  personal  estate  was  appropriated  before  the  31st 
of  August,  1815,  and  consequently  the  duty  imposed  by 
55  Geo.  3,  c.  ISi,  does  not  attach. 
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The  Soliciior^General  for  the  Crown. — The  question 
is,  whether,  upon  the  construction  of  the  acts  of  Parlia- 
ment, this  was  a  legacy  paid,  satisfied,  appropriated,  and 
discharged  previously  to  the  31st  of  August,  1815.  The 
act  of  55  Geo.  3,  c.  184,  after  repealing  all  prior  duties, 
imposes  the  duties  mentioned  in  the  schedule  in  the  fol- 
lowing terms  : — '*  Legacies  and  successions  to  personal 
estate  upon  intestacy.'*  This  duty  is  imposed  ''  when  the 
testator  or  intestate  died  before  or  upon  the  5th  April, 
1805.  For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value  of  20/.  or  up- 
wards, given  by  any  will,  &c.,  of  any  person  who  died 
before  or  upon  the  5th  April,  1805,  out  of  his  or  her  per- 
sonal or  moveable  estate,  and  which  shall  be  paid,  deli- 
vered, retained,  satisfied,  or  discharged  after  the  31st 
August,  1815;  also  for  the  clear  residue  (when  devolving 
to  one  person),  and  for  every  share  of  the  clear  residue 
(when  devolving  to  two  or  more)  of  the  personal  estate  of 
any  person  who  died  before  or  on  the  5th  April,  1805," 
**  whether  the  title  to  such  residue,  or  any  share  thereof, 
shall  accrue  by  virtue  of  any  temporary  disposition,  or 
upon  a  partial  or  total  intestacy,  where  such  residue,  &c. 
shall  be  of  the  value  of  20/.  or  upwards,  when  the  same 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged 
after  the  31st  of  August,  1815,'*  a  duty  of  so  much  per 
cent.,  according  to  the  degree  of  relationship.  It  is  clear 
that  the  testator  died  before  the  5th  of  April,  1805 ;  and 
the  question  is,  whether  this  is  a  clear  residue  devolving 
to  a  person  by  virtue  of  a  testamentary  disposition  "  paid. 
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delivered^  retained,  satisfied,  or  discharged  after  the  31st  Exch,  of  PUat, 
of  August,  ]815."  It  will  be  necessary,  in  order  to  make  ^,„,  ^  '  > 
this  matter  clear,  to  call  attention  to  the  different  acts  of  Attorney- 
Parliament  imposing  legacy  duties.  The  first  act  was  the 
SO  Geo.  S,  c.  S8,  which  imposed  on  every  piece  of  paper 
or  parchment  on  which  any  receipt  for  any  legacy  should 
be  given,  a  duty  of  2s.  dd.  The  next  statute  was  the 
9S  Geo.  3,  c.  58,  which  enacted  that,  from  and  after  the 
1st  of  August,  1783,  there  should  be  levied,  collected, 
and  paid  the  several  stamp  duties  following ;  viz. — For 
every  skin  of  parchment,  or  sheet  or  piece  of  paper,  upon 
which  shall  be  engrossed,  written,  or  printed  any  receipt, 
&c.  for  any  legacy  left  by  any  will,  &c.,  or  for  any  share 
of  personal  estate  divided  by  force  of  the  statute  of  dis- 
tributions, &c.,  the  amount  whereof  shall  not  exceed  the 
value  of  1%/.,  an  additional  stamp  of  5s.  \  and  where  the 
amount  shall  be  of  the  value  of  100/.,  an  additional  stamp 
duty  of  ^s.y  and  a  like  additional  stamp  duty  upon  every 
further  sum  of  100/."  Then  came  the  29  Geo.  3,  c.  51, 
which  imposed  an  additional  stamp  duty  in  the  same  way, 
upon  the  receipt.  But  it  was  found  that  parties  evaded 
any  payment  of  legacy  duty  at  all,  by  not  taking  receipts  ; 
and  it  was  thought  that  the  only  way  to  prevent  this 
would  be,  to  have  the  duty  imposed,  not  on  the  receipt,  but 
on  the  legacy  itself.  With  that  object  the  36  Geo.  3, 
c.  52,  was  passed ;  which,  for  many  purposes,  is  still  the 
statute  regulating  the  payment  of  legacy  duty.  That  sta- 
tute enacts,  in  the  first  clause,  that  the  several  duties  by 
the  said  several  acts  imposed  on  receipts  for  legacies,  and 
for  shares  of  residue  upon  which  any  duty  should  be  im- 
posed by  that  act,  should  cease  and  be  no  longer  paid,  and 
80  much  of  those  acts  as  related  to  such  duties  so  repealed 
should  be  repealed.  It  did  not  enact  that  all  the  former 
duties  should  cease  as  to  all  legacies,  but  only  as  to  such  as 
could  not  be  rendered  liable  to  the  payment  of  duty  by 
that  act.    The  2nd  section  enacts,  ^'  That  upon  every 
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Exek.  of  Pleat,  legacy  specific  or  pecuniary,  or  of  any  other  description, 

of  the  amount  or  value  of  20/.  or  more,  given  by  any  will 
or  testamentary  instrument  of  any  person  who  shall  die 
after  the  passing  of  this  act,  out  of  the  personal  estate  of 
the  person  so  dying ;  and  also  upon  the  clear  residue  of 
the  personal  estate  of  every  person  who  shall  so  die,  whe- 
ther testate  or  intestate,  and  leave  personal  estate  of  the 
clear  yearly  value  of  100/.  or  upwards,  which  shall  remain 
after  deducting  debts,  funeral  expences,  and  other  charges, 
and  specific  and  pecuniary  legacies  (if  any),  whether  the 
title  to  such  residue  or  any  part  thereof  shall  accrue  upon 
any  testamentary  disposition,    or   upon   intestacy,  there 
shall  be  raised,  levied,  collected,  and  paid  unto  and  for 
the  use  of  his  Majesty,  his  heirs  and  successors,"  cer- 
tain duties  therein  mentioned.     The  effect  of  that  clause 
was,  to  impose  a  duty  upon  the  legacy  in  case  of  parties 
80  dying  after  that  act,  and  to  modify  the  amount  of  duty. 
Then  the  19th  section  of  that  act  is  important.    It  enacts, 
**  That  any  sum  of  money  or  personal  estate  directed  to 
be  applied  in  the  purchase  of  real  estate,  shall  be  charged 
with  and  pay  duty  as  personal  estate,   unless  the  same 
shall  be  so  given  as  to  be  enjoyed  by  different  persons  in 
succession ;  and  then  each  person  entitled  thereto  in  suc- 
cession shall  pay  duty  for  the  same,  in  the  same  manner 
as  if  the  same  had  not  been  directed  to  be  applied  in  the 
purchase  of  real  estate,  unless  the  same  shall  have  been 
actually  employed  in  the  purchase  of  real  estate  before 
such  duty  accrued ;  but  no  duty  shall  accrue  in  respect 
thereof  after  the  same  shall  have  been  actually  employed 
in  the  purchase  of  real  estate,  for  so  much  thereof  as  shall 
be  so  applied  :  Provided  nevertheless,  that  in  case  before 
the  same  or  some  part  thereof  shall  be  actually  so  applied, 
any  person  or  persons  shall  have  become  entitled  to  an 
estate  of  inheritance  in  possession  in  the  real  estate  to  be 
purchased  therewith,  or  so  much  thereof  as  shall  not  have 
been  employed  in  the  purchase  thereof,  the  same  duty 
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shall  be  paid  which  ought  to  be  paid  by  such  person  or  Eseh.  of  PUas, 
persons^  and  raised  and  paid  out  of  the  fund  remainingt 
to  be  applied  in  such  purchase."  The  meaning  of  that 
clause,  it  is  conceived,  was  only  to  exonerate  from  the  pay-> 
ment  of  duty  a  legacy  to  be  invested  in  the  purchase  of  an 
estate  to  be  enjoyed  by  parties  in  succession,  provided  it 
was  invested  before  the  duty  accrued,  not  to  give  an  ex- 
emption which  was  not  given  before  that  clause.  In  this  act 
there  are  contained  Government  tables  as  to  the  value  of 
lives.  That  was  done  to  bring  the  bequest  of  an  annuity 
within  the  duty.  The  act  then  provides  the  mode  in  which 
the  value  of  the  annuity  is  to  be  calculated,  and  the  mode 
in  which  the  duty  is  to  be  assessed  on  the  annuity,  which  is 
this : — The  legacy  being  converted  into  an  annuity,  the  duty 
is  paid  in  four  different  yearly  instalments,  to  be  deducted 
out  of  each  of  the  four  first  payments  which  the  annuitant 
is  to  receive.  The  act  afterwards  provides  for  the  man- 
ner  in  which  the  duty  is  to  be  paid  on  property  to  be 
taken  in  succession.  If  the  legatees  are  all  persons  in  the 
same  degree  of  relationship,  and  who,  therefore,  are  all  to 
pay  the  same  rate  of  duty,  the  statute  requires  that  there 
shall  be  at  once  charged  the  whole  duty,  charging  it  as  a 
gross  legacy  ;  but  if  the  duty  to  be  paid  by  the  persons 
enjoying  in  succession  is  different  the  act  provides  that 
each  party  taking  in  succession  is  to  be  treated  as  an  an- 
nuitant for  the  amount  he  receives,  and  he  is  to  pay  ac- 
cording to  his  estate.  Now,  suppose  this  clause  to  have 
been  omitted,  and  suppose  the  case  of  a  legacy  of  a  sum 
of  money  to  be  invested  in  real  estate,  to  be  enjoyed  by 
the  wife  for  life,  and  after  her  death  by  a  stranger  in 
blood;  the  wife,  paying  no  duty,  would  have  a  right  to 
say  the  whole  legacy  should  be  laid  out  in  the  purchase  of 
real  estate^  and  the  stranger  in  blood  would  pay  no  duty, 
if  it  had  not  been  for  this  clause,  which  the  legislature  in- 
troduced, not  intending  that,  the  whole  being  laid  out  in 
real  estate,  the  stranger  in  blood  should  be  relieved  from 
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Etek,  «/  /'lets,  paying  the  duty  when  it  came  to  bim.  While  he  vas  to 
'  ^  Ttcme  it  in  the  shape  of  dividends  or  funds,  he  would,  of 
ATToftVET'  course,  pay  duty  on  the  amount.  The  converting  it  into 
land  appeared  to  the  legislature  to  open  a  door  to  frand, 
if  it  should  become  necessary  to  inquire,  as  each  person 
came  in  succession  into  the  estate,  what  the  rents  and 
profits  of  that  estate  were.  They  therefore  said,  that 
where  there  is  a  direction  that  a  sum  of  money  shall  be 
laid  out  in  land,  until  the  sum  is  laid  out,  the  parties  en- 
titled to  it  in  succession  shall  pay  as  annuitants  for  the 
amount  they  are  to  receive ;  but  when  it  is  actually  kud 
out,  the  liability  to  duty  shall  cease.  Until  the  money  is 
hud  out  it  is  to  be  deemed  as  an  annuity,  and  the  party 
is  to  be  charged  with  duty  accordingly ;  with  this  excep- 
tion, that  if  it  is  not  laid  out  until  it  comes  to  the  person 
entitled  to  an  absolute  estate  of  inheritance,  the  surplus 
shall  be  liable  to  the  duty.  It  has  been  thought  necessary 
to  call  the  attention  of  the  Court  to  that  clause,  because  it 
is  intended  to  be  urged  on  the  other  side,  that  inasmuch 
as  this  was  money  which  previous  to  the  S6th  Geo.  3,  had 
not  been  subject  to  duty,  being  directed  to  be  laid  out  in 
land,  the  liability  to  duty  does  not  attach  on  money 
given  by  a  testator  who  died  in  1791.  The  state  of  the 
law  continued  the  same  from  the  passing  of  the  last  men- 
tioned act  in  1796  till  1804,  when,  by  the  44th  Geo.  3, 
c.  98,  all  the  existing  stamp  duties  were  repealed,  and 
in  lieu  of  them  other  stamp  duties  were  imposed,  but 
merely  increasing  the  amount,  and  not  in  other  respects 
altering  the  state  of  the  law.  But  there  was  a  material 
clause  introduced  into  that  act  which  is  important  to 
the  question  in  this  case,  as  to  whether  the  legislature 
intended  a  retrospective  effect  in  the  act  of  179G.  It  is 
necessary  to  remark,  that  after  the  36  Geo.  3,  c.  52,  there 
were  two  distinct  duties  payable;  the  duties  under  the  old 
acts  in  cases  where  the  testator  had  died  previously  to  the 
passing  of  that  act,  and  the  duty  on  legacies  in  respect  of 
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parties  who  had  died  afterwards.  That  was  found  to  be  very  ^ch,  of  pieoi 
inconvenienti  and  to  lead  to  many  frauds,  and  by  the  12th 
section  of  the  44  Geo.  3,  (which  recited  the  first  three 
acts  imposing  a  duty  on  receipts  for  legacies),  it  was 
enacted,  "  that  the  said  duties  on  legacies  given  or  be- 
queathed by  or  derived  from  persons  who  died  previous 
to  the  STth  of  April,  1796^  shall  be  and  remain  pay- 
able and  shall  be  paid  to  and  for  the  use  of  his  Majesty^ 
&c.|  for  and  during  the  term  of  two  years  from  and  after 
the  lOih  day  of  October,  1804,  and  that  from  and  after 
the  expiration  of  two  years  from  and  after  the  10th  day 
of  October,  1804,  every  such  receipt  or  other  discharge 
for  or  in  respect  of  any  legacy  given  or  bequeathed  by  or 
derived  from  any  person  whatever,  whether  such  persons 
shall  have  died  previous  to  or  since  the  27th  day  of  Aprils 
1796,  shall  be  and  the  same  is  hereby  made  liable  to  the 
respective  duties  on  receipts  or  other  discharges  for  lega- 
cies mentioned  and  set  forth  in  the  schedule  marked  A. 
hereunto  annexed.**  That  is  material  with  reference  to 
what  the  legislature  thought  right  upon  that  subjecti 
namely,  that  from  the  passing  of  that  act  certain  persons 
should  be  liable  to  a  smaller  duty  if  the  duties  were  paid 
in  a  given  time,  but  that  upon  a  testator's  dying  at  a  sub- 
sequent period,  the  legatees  under  his  will  should  be  liable 
to  a  larger  duty.  The  next  act  was  the  45  Oeo.  3,  c.  38, 
which  was  the  first  that  imposed  the  same  duties  on  lega- 
cies charged  upon  real  estate  which  had  been  previously 
imposed  on  personal  estate ;  and  was  also  the  first  act 
which  imposed  a  duty  on  legacies  given  to  the  children 
of  a  testator.  That  act  had  no  retrospective  operation, 
and  applied  only  to  legacies  given  by  persons  dying  after 
its  passing.  The  next  act,  48  Geo.  3,  c.  109,  only  raised 
the  duties  on  legacies  to  strangers.  Then  came  the  act 
now  in  force,  the  55  Geo.  3,  c.  184;  which  enacted,  that 
the  existing  stamp  duties  should  cease,  and  that  there 
should  be  payable  the  duties  set  forth  in  the  schedules. 
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EMch,  of  Pieast  It  provides  for  the  payment  of  legacy  duties  mentioned 

in  the  schedule  thereto  annexed;  and  the  schedule  states^ 
**  Where  the  testator,  testatrix,  or  intestate  died  before 
or  upon  the  5th  April,  1805,  for  every  legacy,**  &c., 
**  where  every  such  legacy  shall  be  paid,  delivered,  retained, 
satisfied,  or  discharged  after  the  31st  of  August,  1815/' — 
shall  be  paid  certain  duties  according  to  the  degree  of 
relationship :  in  the  case  now  before  the  Court  it  would 
be  a  duty  of  4  per  cent,  on  the  amount  of  the  legacy* 
But  in  the  case  of  a  party  who  dies  upon  or  after  the 
5th  of  April,  1805,  there  is,  in  respect  of  a  person  in  the 
same  degree  of  relationship  as  in  the  present  case,  a  duty 
of  5  per  cent,  payable.  That  is  most  material  to  be  ob- 
served, because  there  is  here  an  express  retrospective 
enactment.  It  is  not  applied  to  parties  dying  after  that 
act,  but  after  the  5th  of  April,  1805.  If  the  party  had 
died  on  the  6th  April,  1805,  the  legacy  duty  payable 
by  a  person  in  the  situation  of  the  descendant  of  a  father's 
brother,  was,  but  for  thb  enactment,  only  4  per  cent ;  but 
this  clause  says,  that  if  the  legacy  shall  be  satisfied  after 
the  passing  of  this  act  of  55  Geo.  3,  he  shall  pay,  not  four 
per  cent.,  but  five.  This  act  came  into  operation  on  the 
31st  of  August,  1815,  and  then  the  higher  duty  was  im- 
posed, not  on  the  legacies  of  persons  dying  after  that  time, 
but  on  legacies  given  for  ten  years  previously,  provided 
they  were  not  paid  until  after  that  day.  But  it  will  be 
said  that  the  legislature  could  not  have  meant  to  impose  a 
duty  which  would  not  have  been  payable  if  the  duty  had 
been  paid  in  1791 : — it  is  a  suflScient  answer  to  say  that 
that  is  what  the  legislature  have  uniformly  done  through- 
out these  acts.  Then  the  question  is  whether,  under  the 
circumstances  disclosed  in  this  plea,  it  being  clear  that  this 
was  a  legacy  or  share  of  residue  given  by  the  will  of  a 
person  who  died  before  the  5th  of  April,  1805,  it  is  one, 
according  to  the  words  of  the  55  Geo.  3,  *'  paid,  deli- 
vered, retained,  satisfied,  or  discharged**  after  the  3l8t  of 
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Augast,  1815;  and  it  is  submitted  it  clearly  is,  and  that  Exeh,  of  Pieaa, 
the  crown  is  entitled  to  judgment  on  this  demurrer. 

[The  argument  then  turned  on  the  question  as  to  what 
amounted  to  an  appropriation  or  payment  of  a  legacy, 
or  satisfaction  of  the  residue ;  but  as  the  Court  did  not 
deem  it  necessary  to  give  any  opinion  on  this  point,  it  is 
not  thought  proper  to  detail  the  argument.  The  following 
cases  were  cited  :  Attarney^General  v.  Lady  Louisa  Mann 
Tiers  (a) ,  Hill  v.  Atkinson  (6),  Attorney ^  General  t.  Wood  (c), 
and  Attorney  General  v.  Hope  (d).] 


KeUyy  contra. — The  duties  claimed  in  this  case  arie  not 
payable  by  law,  under  the  circumstances  which  appear  on 
this  record.  The  question  whether  there  has  been  an 
appropriation  within  the  meaning  of  the  late  statutes  is 
only  a  secondary  and  subordinate  question.  The  principal 
question  is,  whether,  under  any  of  the  statutes  which  have 
been  passed  since  the  36  Geo.  3^  any  post  facto  operation  has 
been  given  to  that  act  which  it  clearly  did  not  bear  at  the 
time  it  was  passed.  The  defendants  contend  that  the  duties 
claimed  by  this  infornmtion  were  for  the  first  time  made 
payable  by  the  36  Geo.  3,  and  that  they  were  not,  under 
that  statute,  payable  retrospectively — namely,  upon  legacies 
given  by  the  wills  of  persons  who  had  died  before  the 
passing  of  that  act;  and  that  no  retrospective  operation 
has  been  given  to  it,  either  by  the  AAih^  the  45th,  or  the 
55th  Geo.  3,  the  only  three  subsequent  statutes  that  have 
reference  to  it.  There  is  no  doubt  that  every  one  of  these 
acts  which  have  been  passed  since  the  36  Geo.  8,  has  some 
retrospective  effect ;  but  that  is  only  with  respect  to  the 
amount  of  the  duties  imposed,  and  none  of  them  has  any  re- 
trospective operation  as  to  the  subject  of  any  duty  which  is 
for  the  first  time  made  payable  by  the  36  Geo.  3.  Although 


(a)  1  Price,  411. 
C6)  2  Merivale,  45. 


(c)  2  Y.  &  J.  290. 

{d)  I  Mylne  &  Craig,  69. 
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Bgch,  of  PUas,  from  time  to  time  higher  duties  are  made  payable — and  even 

retrospectively — by  acts  passed  since  1796,  yet  no  duties 
are  imposed  by  any  of  those  acts  upon  legacies  which 
were  not  liable  to  duty  at  all  before  the  act  of  1706.  Before 
that  date  there  were  three  statutes  only  under  which  any 
legacy  duties  were  payable;  and  by  those  statutes  the  duties 
were  imposed  upon  receipts  for  legacies  only,  and  there 
was  no  direct  duty  imposed  upon  any  legacy  eo  nomine. 
And  thus  the  law  continued  to  1796)  when  the  36  Geo.  3 
was  passed,  which  made  various  essential  alterations. 
The  first  alteration  was  that  made  by  the  first  and  second 
sections;  the  duties  created  by  the  former  acts  were 
to  ceasci  and  other  and  higher  duties  were  substituted 
for  them.  Those  larger  duties  applied  only  to  legacies 
given  by  the  wills  of  persons  dying  after  the  passing 
of  that  act.  It  is  admitted  that  the  act  was  not  retro- 
spective with  regard  to  the  increased  duties.  So  that 
from  the  passing  of  the  36  Geo.  3,  down  to  the  passing  of 
the  44  Geo.  3,  there  were  two  separate  classes  of  duties 
in  existence — the  one,  the  class  of  duties  of  minoramount, 
which  applied  to  persons  who  died  before  the  act  of  1796, 
and  the  other,  the  class  of  duties  of  the  larger  amount, 
created  by  the  36  Geo.  3,  and  payable  only  by  persons 
deriving  legacies  under  the  wills  of  persons  who  died  sub- 
sequently to  the  passing  of  that  act.  Thus  the  law  con- 
tinued down  to  1804,  when  the  44  Geo.  3,  c.  98,  was 
passed.  But  there  were  several  other  distinct  alterations 
of  the  law  provided  for  by  the  36  Geo.  3.  There  was  not 
only  the  increase  of  duties,  but  the  duties  which  had  been 
payable  only  on  receipts  for  legacies,  or  rather  higher  duties, 
were  made  payable  on  legacies  eo  nomine.  [Lord  Abinger, 
C.  B. — ^That  was  only  upon  legacies  subsequent].  Yes,  and 
it  will  be  found  that  in  no  respect  was  the  act  36  Geo.  3, 
retrospective.  Then  the  third  alteration  is  important. 
Before  the  36  Geo.  3,  c.  52,  s.  19,  money  directed  to  be 
laid  out  in  land  was  not  liable  to  any  duty.     It  was  not  so 
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becaase  no  receipt  was  friven,  for  then  it  would  have  Exeh.  of  Pieat, 

1837. 
been  liable  indirectly^  but  money  directed  by  a  will  to  be 

laid  out  in  land  was  neither  directly  nor  indirectly  liable  to 
any  duty.  There  was  a  further  alteration ;  that  whereas 
executors  who  were  themselves  legatees,  viz.  to  whom  the 
residue  was  bequeathed,  were  not  before  liable  to  pay  any 
legacy  duty,  but  by  the  6th  section  they  were  made  liable 
like  other  persons.  [Lord  Abinger,  C.  B. — ^They  were 
not  before  liable,  because  they  gave  no  receipts].  Then 
a  fifth  alteration  was  created  by  the  ^th  section,  by 
which  money  paid  into  the  Court  of  Chancery  on  a  bill 
filed  for  the  administration  of  a  testator's  efiects  is  made 
liable  to  legacy  duty  just  as  if  the  money  had  been  paid, 
without  any  suit,  by  the  executor  to  the  legatee.  These 
several  alterations  were  made  by  the  act  36  Oeo.  3,  but 
that  act,  it  is  submitted,  had  no  retrospective  operation. 
Then  the  44  Geo.  3,  c.  98,  was  passed,  and  the  first  ques- 
tion for  the  Court  to  determine  will  be,  whether  by  that 
statute  a  restrospective  operation  was  for  the  first  timegiven 
to  the  36  Geo.  3,  throughout  the  whole  of  its  provisions, 
or  whether  any  greater  effect  is  to  be  given  to  the  44  Geo.  3, 
than  that,  whereas  from  the  passing  of  the  act  36  Geo. 
3,  the  minor  duties  had  been  payable  only  under  wills  of 
persons  dying  before  1796,  and  the  larger  duties  payable 
by  those  claiming  under  wills  of  persons  who  died  after 
1796,  the  same  scale  of  duties  was  to  continue  for  two 
years;  that  is,  that  parties  claiming  under  the  wills  of  per- 
sons dying  previous  to  1796,  were  to  pay  only  the  smaller 
duties  for  two  years,  but  afterwards  both  classes  were  to 
pay  the  same  amount  of  duties.  That  was  the  only  efiect 
of  that  statute  as  to  any  retrospective  operation.  There 
is  nothing  to  be  found  in  it  which  imposes  any  duty  at  all 
upon  any  subject  matter  not  liable  to  duty  before  1796« 
[Lord  Abingevy  C.  B.*— You  mean,  nothing  to  affect  lega- 
cies of  money  to  be  laid  out  in  land].  Certainly,  as 
money  directed  by  wills  to  be  laid  out  in  land  was  never 
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Exek.  of  Pieoi,  before  liable  to  any   duty  at  all.    The   44  Geo.  3  did 
1837. 

not  impose  a  duty  upon  any  matter  which  was  not  pre« 

viously  liable  to  a  duty^  neither  did  it  give  a  retro- 
spective operation  to  the  36  Geo.  3,  in  cases  in  which  that 
statute  for  the  first  time  imposed  a  duty.  It  is  admitted 
on  the  other  side  that  the  45  Geo.  3,  c.  38,  has  no  retro- 
spective efiect.  Then  comes  the  55  Geo.  3>  on  the 
words  of  which  so  much  reliance  is  placed,  and  which,  it 
is  contended,  has  no  limitation  or  qualification  of  its  terms, 
which  apply  in  their  fullest  extent,  making  but  one  distinc- 
tion, viz.  between  persons  dying  before  and  persons  dying 
after  1805,  and  that  upon  all  legacies  this  is  the  only 
distinction,  provided  the  money  is  not  paid  till  after  the 
passing  of  the  act.  Now,  it  is  submitted  that  the  effect 
of  that  act  was  only  to  increase  the  duties  already  payable, 
making  a  distinction  with  regard  to  the  duties  between 
persons  dying  before  1805  and  after  1805,  but  not  impos- 
ing any  duty  at  all  upon  that  which  had  paid  no  duty  be- 
fore. If  the  extensive  construction  contended  for  on  the 
other  side  is  to  prevail,  it  would  apply  as  well  to  the  case 
of  children  deriving  money  under  the  wills  of  their  parents, 
where  the  parent  died  before  the  45  Geo.  3,  as  to  a 
duty  for  the  first  time  imposed  upon  a  distinct  class  of 
persons  by  the  act  of  36  Geo.  3.  It  is  true  that  some  of 
the  statutes  have  a  retrospective  operation  under  certain 
circumstances  with  regard  to  the  amount  of  duties  payable ; 
but  the  Court  will  not  strain  the  construction  of  any  act 
of  Parliament  in  order  to  give  it  the  effect  of  an  ex  post  facto 
law,  especially  where  it  relates  to  the  imposition  of  a  tax* 
All  statutes  which  impose  taxes  are  to  be  construed  strictly. 
[Parhei  B. — No  tax  is  to  be  imposed  except  by  clear  words  ; 
that  is  the  modern  doctrine.]  If  it  be  possible  within  the 
reasonable  limits  of  legal  construction  to  give  a  mean- 
ing to  an  act  which  will  not  give  it  an  qx  post  facto  operation, 
the  Court  will  lean  to  that  construction,  rather  than  give 
it  an  operation  which  may  lead  to  great  injustice.  To  shew 
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that  this  may  be  so  in  numerous  cases^  it  is  only  necessary  Exeh.  «f  puut, 
to  suppose  that  between  the  year  1791  and  1796,  when  for 
the  first  time  the  duty  was  imposed  upon  money  directed  to 
be  laid  out  in  land,  some  ultimate  remainder-man  having 
a  vested  interest  had  actually  sold  or  charged  the  pro- 
perty to  its  full  value ;  the  efiect  of  this  ex  post  facto 
law  would  be  to  impose  upon   that   purchaser  actually 
a  confiscation  of  money  out  of  his  own  pocket,  he  having 
purchased  in  full  faith  of  the  existing  law  as  it  stood. 
It  is  said  that  by  the  36  Geo.  3,  no  change  in  the  law  took 
place  except  to  remedy  the  evil  that  had  existed,  of  duties 
having  been  imposed  upon  receipts  instead  of  upon  the 
legacies  themselves.     It  is  submitted  that  it  was  upon  to- 
tally different  principles  from  the  mere  practical  effect  of 
requiring  a  receipt  that  money  directed  to  be  laid  out 
in  land  was  not,  until  it  was  expressly  made  so  by  the 
36  Greo.  3,  liable  to  any  duty  at  alL    In  the  Attorney 
General  v.  Nolfard  (a),   which   was  a  case  that  arose 
in  the  year  1815,  it  was  held  that   ^'a  bequest  of  real 
property  to  trustees  to  be  sold,  and  and  the  profits  to 
be  deemed   part  of  the  residue  of  the  testator's  estate, 
or  go  in  aid,  if  necessary,  of  the  rest  of  his  property 
in  discharge  of  his  pecuniary  legacies,  given  either  by  his 
will  or  any  codicil  thereto,  is  liable  to  the  legacy  duty  im- 
posed by  the  48Geo.  3,  c.  149,  although   the  residuary 
legatee  took  the  property  in  statu  quo,  and  the  trustees 
did  not  convert  it  into  money  by  sale,  according  to  the 
directions  of  the  will,  there  being  no  claim  to  render  such 
sale  necessary.     The  subject  of  such  a  bequest  would  be 
considered  in  equity  as  personal  property,  and  would  go, 
in  case  of  the  legatee's  death,  to  personal  representatives.** 
Now  that  is  the  converse  of  what  the  present  case  would 
have  been  before  the  act  of  1796.     The  question  there 
was,  whether,  under  the  44«Geo.  3,  the  land  was  liable  to 
the  payment  of  legacy  duty.     It  was  held  that  it  was ;  and 
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Exch.  of  PUas,  upon  this  ground^ — upon  the  very  principle  which,  before 

the  36  Geo.  3,  would  have  exempted  money  directed  to  be 
laid  out  in  land  from  any  duty  at  all, — namely,  that,  in  the 
construction  of  that  act,  the  equitable  nature  of  the  be- 
quest is  considered,  and  not  what  may  happen,  at  any 
particular  moment  of  time,  to  be  its  real  and  legal  nature. 
This  is  a  devise  of  money  to  be  laid  out  in  land,  which  a 
court  of  equity  would  treat  as  land.  In  Attorney- General 
V.  Holfordy  it  was  a  devise  of  land,  but  it  was  to  be  applied 
like  personalty.  [Parke,  B. — Is  it  not  provided  by  the 
55  Geo.  3,  that  that  shall  be  treated  as  a  legacy  ?]  Probably 
it  is.  The  words  are  :  ''For  the  clear  residue,  &c.  of  the 
monies  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  heritable  estate  directed  to  be  sold,  mort- 
gaged, or  otherwise  disposed  of  by  any  will  or  testamentary 
instrument  of  any  person  who  shall  have  died  after  the  5th 
day  of  April,  1805,  where  such  residue  or  share  of  residue 
shall  amount  to  20/1,"  so  much.  In  his  judgment  on  that 
occasion.  Chief  Baron  Thompson  put  this  very  case : — 
"Suppose  a  sum  of  money  were  bequeathed  to  be  laid  out  in 
land,  is  such  a  legacy  provided  for  by  the  act  ?  That  would 
certainly  be  deemed,  in  equity,  land,  and  not  money ;  and  if 
you  go  on  equitable  construction,  you  must  admit  that 
also  to  prevaiL'*  Before  the  36  Geo.  3,  money  directed  to 
be  laid  out  in  land  would,  in  any  case  arising  upon  the 
legacy  duty,  independently  of  any  point  about  a  receipt 
being  given,  be  treated  as  land  itself.  Equity  considers 
that  as  being  done  which  it  is  the  duty  of  the  executor  or 
trustee  to  do :  consequently,  equity  would  have  con- 
sidered that  it  had  actually  been  laid  out  in  land.  But  it 
is  not  necessary  to  refer  to  any  authority ;  because,  of 
what  use  is  the  clause  itself,  if  the  duty  would  be  payable 
upon  it  as  a  legacy  ?  It  has  been  argued  on  the  other  side 
as  if  the  19th  section  went  to  exonerate  from  duty  where 
it  was  before  payable.  [Parke,  B. — Yes;  as  if  duties 
on  such  legacies  were  payable  before  the  36  Geo.  3,  and 
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tliere  was  a  protection  from  legacy  duty  in  the  event  of  ^^^'  f  P^ot, 
the  money  being  actually  laid  out].  If  that  he  so,  it  is 
framed  in  very  extraordinary  terms.  The  section  enacts, 
"  that  any  sum  of  money  or  personal  estate  directed  to  be 
applied  in  the  purchase  of  real  estate,  shall  be  charged 
with  and  pay  duty  as  personal  estate ;"  it  then  goes  on — 
'*  unless  the  same  be  so  given  as  to  be  enjoyed  by  differ- 
ent persons  in  succession ;  and  then  each  person  entitled 
thereto  in  succession  shall  pay  duty  for  the  same^  in  the 
same  manner  as  if  the  same  had  not  been  directed  to  be 
applied  in  the  purchase  of  real  estate,  unless  the  same 
shall  have  been  actually  employed  in  the  purchase  of  real 
estate  before  such  duty  accrued ;  but  no  such  duty  shall 
accrue  in  respect  thereof  after  the  same  shall  have  been 
actually  applied  in  the  purchase  of  real  estate,  for  so  much 
thereof  as  shall  have  been  so  employed."  Now,  upon 
what  principle  can  it  be  said  that,  before  this  act,  any 
duty  at  all  was  payable  upon  money  directed  to  be  laid 
out  in  land  ?  The  former  acts  cannot  be  carried  further 
than  their  terms  will  warrant,  and  none  of  them  allude  ex- 
pressly to  money  laid  out  in  land  :  they  merely  impose  a 
duty  on  receipts.  Then,  if,  down  to  the  i>GGeo.  3,  money 
to  be  laid  out  in  land  was  liable  to  no  duty,  how  can  it  be 
said  that  this  clause,  which  for  the  first  time  imposes  a 
duty  in  that  respect,  is  a  clause  exonerating  parlies  from 
some  duty  to  which  they  were  previously  liable  ?  [Parke,  B. 
— Supposing  the  executor,  after  that  act,  hail  laid  out  the 
money  in  land,  and  had  asked  for  a  receipt  from  the  legatee 
under  the  old  act,  the  question  is,  whether  it  must  liave 
been  stamped  with  the  duty  required  by  this  act  ?  The 
argument  of  the  Solicitor-General  is,  that  it  would  be  so: 
it  still  would  be  a  legacy  within  the  meaning  of  the  for- 
mer act.  If  a  party  chooses  to  take  a  receipt  upon  paper 
for  the  money  which  ought  to  be  laid  out  in  land,  the 
question  is,  whether  that  discharge  would  not  require  a 
legacy  stamp].    That  must  depend  upon  what  was  in  the 
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Exeh,  of  PUat,  contemplation  of  the  legislature  at  the  time  of  passing 

those  three  acts.  [Alderson,  B. — You  must  also  take 
into  consideration  the  form  of  the  release ;  because  if  the 
release  was  upon  the  payment  of  money,  it  would  be  a 
receipt :  but,  suppose  the  receipt  was  simply  a  release 
from  the  obligation  of  laying  it  out  in  land,  and  nothing 
more  ?]  The  legislature  did  not  contemplate  these  com- 
plicated transactions,  but  they  contemplated  this : — It  was 
the  practice  under  those  three  former  acts,  and  is  still  the 
practice,  for  the  executor,  before  he  pays  a  sum  of  money, 
to  take  a  receipt ;  and  therefore  they  took  it  for  griinted 
that  the  executor  wodld  not  pay  a  pecuniary  legacy  without 
taking  a  receipt,  and  thought  it  suflScient  to  impose  a  tax-,  hot 
on  the  legacy,  but  on  the  instrument  which  would  be  taken 
when  it  was  paid.  But,  bearing  in  mind  that  they  had 
never  before  said  that  any  duty  was  to  be  in^^osed  on 
money  to  be  laid  out  in  land,  are  we  to  suppose  that  they 
were  not  only  thinking  of  money  payable  in  the  usual 
course,  but  were  also  looking  at  the  contingent  possi- 
bility that  money  directed  to  be  laid  out  in  land,  instead 
of  being  laid  out  according  to  the  provisions  of  the  will, 
should  be  paid  in  money  by  the  executor  to  the  legatee? 
It  is  apprehended  that  that  would  be  giving  a  meaning  to 
the  legislature  which  they  never  entertained,  and  that  for 
the  purpose  of  imposing  a  tax,  which  ought  never  to  be 
done  except  by  express  terms.  It  is  submitted,  therefore, 
that  there  is  no  ground  for  saying  that  any  tax  of  tfaiB 
kind  was  ever  imposed  till  the  statute  in  question ;  and 
that  this  question  is  now  to  be  considered  as  if  it  had 
arisen  before  the  passing  of  the  36  Oeo.  3.  This  being 
the  only  statute  applying  to  the  case,  and  the  19th  section 
not  being  expressly  retrospective  in  its  operation,  it  is  to 
he  deemed  prospective  only. 

Then,  to  come  to  the  44'ih  Geo.  3.  There  were  at  that 
time  three  classes  of  cases :  the  first,  in  which  duties  had  been 
imposed  by  the  first  three  acts  of  Parliament  antecedent  to 


EASTER  TERM,  f  WILL.  IT. 


.587 


Hancock. 


the  36  Geo.  3,  imposing  duties  on  receipts;  then  by  the  Bxch.  rf PUat, 
36  Geo.  3  the  duties  on  receipts  were  repealed,  and  the  du-  -> 

ties  imposed  upon  the  legacies  themselves;  but  that  wajs  iq  AtioRNEY- 
the  case  of  persons  dying  after  1796;  and  there  was  also 
a  higher  scale  of  duties  in  the  case  of  persons  dying  after 
that  date.  Then  there  was  a  third  case,  which  it  is  submit* 
ted  is  not  touched  by  the  act  of  1804.  That  was  the  case 
of  money  directed  to  be  laid  out  in  land,  and  upon  which, 
for  the  first  time, 'a  duty  had  been  imposed  by  the  act  of 
1796.  After  various  other  provisions  in  the  44  Geo.  3,  the 
12th  section,  reciting  the  20  Geo.  3,  for  granting  several 
additional  duties  on  advertisements,  and  certain  duties  on 
receipts  for  legacies^  or  for  any  share  of  a  personal  esitate 
divided  according  to  the  Statute  of  Distribution,  or  the 
custom  of  any  province  or  place ;  and  also  reciting  the 
03  Gep.  3  and  ^9  Geo.  3,  (the  three  acts  which  were  still 
in  force  with  reference  to  the  minor  duties,)  proceeds  to 
state,  that  **  whereas  certain  duties  are  charged  upon  re- 
ceipts or  .other  discharges  for  and  in  respect  of  legacies 
given  or  bequeathed  by  or  derived  from  persons  who  died 
previous  to  the  27th  day  of  April,  1796,  for  and  during 
the  term  of  two  years  from  the  10th  day  of  October^ 
J804;  be  it  therefore  enacted,  that  the  said  duties  on 
legacies  (that  is,  duties  imposed  by  those  three  acts,) 
given  or  bequeathed  by  or  derived  from  persons  who  died 
previous  to  tlie  27th  day  of  April,  1796,  shall  be  s^nd 
remain  payable,  and  shall  be  paid  to  and  for  the  uae  of 
his  Majesty,  his  heirs  and  successors,  for  and  during  the 
same  term  of  two  years  from  and  after  the  said  10th  day 
of  October,  1$04,  anything  in  this  act,  or  apy  other 
^ct  or  acts  of  Parliament,  contained  to  the  contrary 
in  i^nywise  notwithstanding;  and  that  from  and  after 
the  expiration  of  twp  years  from  the  10th  day  of  Oc- 
tober, 1804^  every  such  receipt  or  other  discharge  for 
or  in  respect  of  any  legacy  given  or  bequeathed  by  or  de- 
rived from  any  person  whatever,  whether  such  person  shall 
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Exeh.  of  Pleat,  have  died  previous  to  or  since  the  27th  day  of  April,  1796, 

shall  be,  and  the  same  is  hereby  made  subject  and  liable 
to  the  respective  duties  on  receipts  or  other  discharges 
for  legacies  mentioned,  inserted,  and  set  forth  in  the 
schedule  marked  A.  hereunto  annexed."  Now,  the  only 
acts  which  had  been  then  before  referred  to,  were  the 
three  first  acts  imposing  the  minor  duties;  and  the  ques- 
tion is,  whether  that  is  not  a  provision  affecting  only  the 
amount  of  the  duties  which  had  been  imposed  by  the 
former  acts,  or  whether  it  was  meant  to  impose  those  ad- 
ditional duties,  and  also  to  comprise  certain  classes  of  cases 
where  no  duty  had  been  previously  payable  at  all.  There 
is  nothing  in  the  language  of  the  section  to  point  to  such 
a  construction  as  the  latter.  There  is  no  recital  of  those 
numerous  clauses  of  the  36  Geo.  3,  by  which  duties  were 
imposed  for  the  first  time  under  particular  circumstances: 
there  is  no  reference  to  the  19th  section,  imposing  duties 
on  money  to  be  laid  out  in  land*  Now,  let  us  suppose 
that  the  act  which  passed  in  1805,  imposing  a  duty  upon 
legacies  given  by  parents  to  children,  had  passed  in  the 
year  1800, — that  is,  after  1796,  and  before  this  pro- 
vision; and  that  a  duty  of  a  certain  amount  had  been 
thereby  imposed  upon  legacies  from  parents  to  children ; 
would  this  provision  have  made  those  children  liable  to  the 
payment  of  legacy  duty  in  the  event  of  their  legacies  not 
being  paid  within  the  period  of  two  years  specified  in  this 
section?  Because,  if  it  would  not,  and  if  no  duties  were 
payable  upon  money  to  be  laid  out  in  land  till  1796, 
neither  would  this  statute  impose  any  duties  upon  any 
legacies  in  that  predicament.  The  terms  of  the  act  would 
apply  to  one  case  as  well  as  the  other.  It  is  submitted, 
therefore,  that  the  12th  section  of  the  4+ Geo.  3,  when  it 
imposes  the  additional  duties,  refers  only  to  those  cases  in 
which  some  duties  were  payable  before,  and  not  to  those 
cases  in  which  for  the  first  time  duties  were  imposed  by 
the  act  of  1796.     [Alderson,  B. — The  case  of  a  child  is 
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expressly  provided  against,  because  the  duty  is  confined  to  ExcK  «/  Pleas, 
the  case  of  a  legacy  given  to  a  brother,  a  sister,  a  father,  or  a 
mother  ;  tliat  is  in  the  44  Geo.  3.  Parke,  B. — And  your 
argument  is  upon  the  supposition  of  a  legacy  to  children]* 
The  act  is  just  as  silent  upon  money  laid  out  in  land,  which  is 
made  the  subject  of  a  distinct  provision  in  the  act  of  1796, 
as  it  is  upon  money  payable  to  children.  [Parke,  B. — It  is 
silent  expressly  ;  but  there  is  a  clause  which  incorporates 
all  the  clauses  of  the  3G  Geo.  o,  by  relation.]  No  doubt, 
with  reference  to  all  provisions  necessary  to  carry  the  act  into 
effect ;  but  it  is  submitted  as  a  principle  of  law  that  those 
general  words  of  an  act  of  Parliament  which  apply  prim& 
facie  to  the  amount  of  legacies,  cannot  be  held  to  impose 
a  tax  upon  some  distinct  subject  upon  which  no  tax  was 
imposed  before.  Hill  v.  Atkinson  (a)  is  in  point.  The 
act  of  1815  need  not  be  particularly  adverted  to,  because 
that  merely  raises  a  similar  distinction  between  persons 
dying  before  and  after  1805,  that  the  act  of  1804  raises 
with  respect  to  persons  dying  before  and  after  1796. 
It  is  submitted,  first,  that  these  being  statutes  imposing 
a  tax,  and  which,  if  construed  as  contended  for  on  the 
part  of  the  Crown,  would  have  an  ex  post  facto  effect, 
they  are  to  be  construed  strictly  as  against  the  Crown,  and 
liberally  in  favour  of  the  subject,  and  that  they  cannot, 
without  being  strained  beyond  their  natural  construction, 
be  brought  to  mean  any  thing  more  than  that  these  in- 
creased duties  are  to  be  payable  where  the  minor  duties 
were  payable  before,  and  are  not  to  have  the  effect  of 
creating  duties  which  were  not  payable  before  at  all.  [He 
also  argued  on  the  question  of  appropriation.] 


The  Solicitor-General,  in  reply. — It  has  been  argued  that 
it  would  be  an  unjust  construction  of  the  act  of  Parliament 
to  give  a  retrospective  effect  to  it  by  subjecting  something 


(a)  2  Merivala,  45. 
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Ezch.  of  Pleas,  to  duty  which  was  not  liable  to  it  at  the  time  the  act  passed. 

It  is  admitted,  however,  that  the  act  did  subject  legacies  to 
higher  duties  than  they  were  liable  to  at  the  time  the  act 
jpassed,  provided  they  I)ad  not  been  paid  at  the  time  of  its 
passing.  Now  it  would  be  equally  unjust  in  the  one  case 
as  in  the  other.  [Lord  Abinger,  C.  B. — I  understood  Mr. 
Kelly  to  say^  that  iF  the  words  are  clear,  cadit  qusBstio ;  but 
that  if  there  are  words  enough  to  satisfy  the  object  of  the 
act  without,  it  is  not  to  be  pushed  beyond  that  by  construc- 
tion. Alderson^  B. — The  truth  is,  all  the  legacy  acts  were 
retrospiective  from  the  beginning,  because  the  duties  were 
originally  imposed  upon  receipts,  and  those  receipts  weiie 
given  for  legacies  under  wills  made  before  the  act  of  Par- 
liament]. Just  so.  The  case  of  HiU  v.  Atkinson  was  a 
case  where,  if  the  legacy  had  been  paid  immediately  after 
the  testator's  death,  there  would  have  been  no  duty  at  all. 
Nothing  has  been  stated  in  the  argument  to  shew  that  this 
retrospective  operation  was  not  to  be  applied  to  money  to  be 
laid  out  in  land  as  much  as  to  any  other  provision  in  the 
act.  There  is  roonfi  for  very  strong  doubt  whether  the 
duty  upon  money  given  to  be  laid  out  in  land  was  not  a 
duty  just  as  much  attachable  under  the  former  acts  as 
under  the  act  of  1796 — for  that  which  rendered  any  duty 
at  all  payable  under  the  former  acts  was  the  receipt. 
Perhaps  there  were  numerous  instances  in  which  no  duty 
liras  in  fact  paid  in  cases  of  that  kind, because  the  money  was 
in  fact  invested  in  the  purchase  of  land  without  any  receipt 
being  required  from  any  one.  Suppose  a  party,  where 
money  is  directed  to  be  laid  out  in  land,  is  entitled  to  an 
estate  of  inheritance,  he  has  a  right  to  say  to  the  executor, 
*'  Hand  me  over  the  money  instead."  Could  a  receipt  for 
that  money,  given  to  the  executor,  be  given  in  evidence 
unless  it  had  not  a  legacy  stamp  upon  it  ?  Certainly  not. 
A  sum  of  money  given  to  be  laid  out  in  land  is  a  legacy  to 
all  intents  and  purposes.  It  does  not  cease  to  be  a  legacy 
because  a  particular  appropriation  of  it  is  directed.     The 
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only  argument  against  that  construction  would  be  supposing  ^^\^J^^' 
the  enactment  of  the  36  Geo.  3  was  unintelligible ;  but  it  is 
not,  according  to  the  construction  assigned  to  it  on  the  part 
of  the  Crown.  It  was  necessary  to  give  directions^  as  there 
were  payments  to  be  made  by  parties  according  to  their 
rights  of  taking  in  succession,  what  was  to  be  done  with  re7 
gard  to  money  to  be  laid  out  in  land  so  to  be  settled.  And  the 
act  begins  by  saying,  "  That  any  sum  of  money  or  personal 
estate  directed  to  be  applied  in  the  purchase  oif  real  estate, 
sh^ll  be  charged  with  and  pay  duty  as  personal  ejBtate.*' 
Then  immediately  follows,  **  unless  the  same  shall  be  so 
given  as  to  be  enjoyed  by  different  persons  in  succession,^ 
and  then  it  directs  what  is  to  be  done.  [Aldersorff  B. — 
Then  it  is  to  be  paid  as  annuities].  Yes ;  but  it  particu- 
larly enacts  that  at  that  mpment  of  time  in  the  succession 
when  the  investment  has  actually  taken  place,  the  liability 
to  further  duty  shall  cease,  for  an  obvious  reason.  [I«iord 
Abi^ger,C.  B. — If  the  duty  had  passed  upon  land,  it  would 
have  introduced  inextricable  confusion].  The  liability  to 
pay  duty  upon  a  legacy  in  respect  of  money  directed  to  he 
laid  out  in  the  purchase  of  land,  was  nothing  new  in  the 
act  of  1796,  except  so  far  as  it  might  happen  that  there 
might  be  no  receipt  given  for  the  money.  If  so,  the  act 
was  not  retrospective,  and  there  is  an  end  of  the  argument. 
But  suppose  it  were  otherwise,  and  that  the  Court  should 
be  of  opinion  that,  as  no  receipt  in  the  nature  of  things 
could  be  given  for  it,  the  first  three  acts  did  not  apply;  it  will 
still  appear  that  it  was  intended  after  the  act  of  1796  that 
it  should  be  liable  to  duty.  Suppose,  before  1796)  a 
testator  had  given  10,000/.  to  A.  B.  and  C.  D.  nominatim, 
as  individuals,  not  as  executors,  upon  trust  that  they  should 
lay  it  out  in  the  purchase  of  land,  to  be  settled  in  a  parti- 
cular manner.  It  could  hardly  be  argued  that  upon  pay- 
ment of  the  money  by  the  executors  to  A.  B.  and  C.  D., 
they  were  not  to  give  a  receipt.    But  suppose  a  legacy  to  be 
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Exeh,  of  Piea»t  given  in  that  mode  before  1796 — the  act  of  1796  passes — 

the  act  of  1801'  passes,  which  says  that  from  the  10th  of 
October,  1806,  all  the  duties  in  the  firat  three  acts  shall 
absolutely  cease  and  determine.  Now,  suppose  the 
legacy  is  not  paid  for  some  reason  till  after  1808,  what 
duty  is  to  be  payable  then?  It  cannot  surely  be  argued 
that  it  was  the  intention  of  the  act  of  1796  to  exempt  from 
duty  something  that  was  liable  under  the  former  acts. 
That  would  be  an  absurdity  which  it  seems  impossible  to 
impute  to  the  legislature.  [Parker  B. — Mr.  Kelly  would 
admit,  if  there  was  a  legacy  receipt  required  by  the  ^ 
Geo.  3,  then,  after  the  year  1806,  such  a  legacy  receipt 
must  be  given  stamped  with  the  larger  duty ;  but  he  says 
that  if  no  legacy  receipt  was  required  at  all  before  1796, 
none  would  be  required  after  1806].  In  the  case  before 
put,  of  the  money  having  been  paid  before  1796,  and 
a  receipt  given  by  the  trustees  to  the  executors,  can 
it  be  disputed  that  that  receipt  must  be  stamped  with 
the  legacy  stamp  then  in  force?  [Lord  Abinger^  C.  B. — 
It  could  not  be  given  in  evidence  without].  Then  sup- 
pose the  money  is  not  paid  till  after  1806:  is  there  any 
duty  payable?  Certainly  not,  unless  the  retrospective 
clause,  as  it  is  called,  is  to  come  into  operation,  because  all 
the  duties  under  the  old  acts  are  repealed.  [Alderson,  B. — 
There  is  another  mode  of  looking  at  the  19th  section, 
whether  it  is  or  is  not  in  truth  a  qualifying  clause,  providing 
for  the  payment  of  the  duty  the  moment  it  became  vested 
in  any  person  having  an  estate  of  inheritance  before  it  is 
laid  out  in  land.  Parke,  B. — Your  argument  was  that  it 
was  liable  before,  and  that  it  was  exempted  from  duty  the 
moment  it  was  laid  out  in  land.  The  meaning  of  the  act 
was  to  make  the  duty  payable  upon  the  money  so  to  be 
laid  out  in  the  purchase  of  land,  in  all  cases  where  it  can 
be  got  at.  It  can  be  got  at  in  all  cases  while  it  remains  in 
money — it  can  be  got  at  in  all  cases  where  the  corpus 
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is  to  be  applied  in  favour  of  some  person  who  is  actually  -B****  ofPUoit 

entitled  to  the  corpus  itself  when  it  has  been  laid  out ;  but 

the  legis^uture  saw  that  there  were   intermediate   cases 

where  the  interests  of  parties  in  succession  would  arise, 

and  where  there  would  be  a  difficulty  in  saying  what  was 

to  be  paid,  and  therefore  they  cut  the  knot  in  such  cases, 

and  exempted  it  from  liability  altogether.     If  somebody  is 

entitled  in  fee  before  it  gets  into  the  shape  of  land,  then 

the  entire  duty  is  paid  upon  it ;  but  if  it  is  invested  in  land, 

and  the  day  after  somebody  is  entitled  to  it  in  fee,  then  it  is 

exempt.]     That  is  the  view  insisted  upon  by  the  Crown : 

but  if  that  is  not  so,  there  cannot  be  any  great  difficulty  in 

giving  the  same  (so  called)  retrospective  operation  to  that 

clause  any  more  than  to  any  other  clause  of  the  act,  when 

it  is  clear  that  such  was  the  intention  of  the  legislature. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Abinger,  C.  B. — This  was  an  information  to  re- 
cover the  duties  upon  a  certain  legacy  of  the  residue  of 
the  personal  estate  of  Samuel  Malbon,  which  was  alleged 
by  the  information  to  be  paid  and  satisfied  to  John  Mal- 
bon in  the  year  1832.  There  is  a  plea  by  the  defendants 
setting  forth  the  facts,  and  to  this  plea  there  is  a  de- 
murrer. 

The  testator  died  in  1791.  The  residue  of  the  estate, 
by  the  will  of  the  testator,  was  to  be  invested  in  land,  to  be 
settled  to  the  same  uses  as  the  real  estate  before  devised ; 
that  is  to  say,  to  the  use  of  Wm.  Gorst  for  his  life,  with 
remainder  in  tail  to  his  issue,  and  for  default  of  issue,  with 
remainder  to  the  use  of  Samuel  Malbon  for  his  life,  with 
remainder  in  tail  to  his  issue  in  strict  settlement ;  remainder 
to  Ralph  Malbon  for  his  life,  with  remainder  in  tail  to  his 
issue.  The  residue  was  to  be  in  the  hands  of  his  executors 
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Efcb.  tf  Pleat,  until  iiiTested.  and  the  interest  and  dividends^  unt3  laid 

1837.  -»-  # 

^  '  -*     out  in  land,  were  directed  to  be  applied  to  the  aan^e  uaes 
Attoknet-    as  the  land. 

Oekesal 

The  residue  was  ascertained  to  be  14,000^,  and  was  in* 
▼ested  in  mortgage  in  the  names  of  th«  executors  William 
Gorst  and  William  Vivian  before  the  year  1796,  and 
before  the  act  of  36  Geo.  3,  c.  52.  After  which  Williavi 
Vivian  died,  and  William  Gorst,  who  enjoyed  the  ioterest 
during  his  life,  beeame  the  surviving  executor.  He  died 
without  issue  in  1825,  and  appointed  the  defendants  his 
executors.  The  money  has  remained  as  originally  ixivested 
on  mortgage,  and  has  now  become  the  property  of  John 
Malbon,  as  one  of  the  persons  in  remainder  under  the  will. 
And  it  is  charged  in  the  first  count  of  the  information,  jaod 
admitted  in  the  plea,  that  the  defendants,  as  executors  of 
the  original  testator,  having  taken  upon  themselves  the 
execution  of  this  will,  have,  in  the  year  1832,  paid  and 
satisfied  the  residue  aforesaid  to  the  said  John  &jbdboii,  as 
the  person  so  entitled  under  this  will.  The  question 
arises  upon  the  application  to  these  facts  of  the  65  Geo.  S, 
c.  184.  The  material  words  to  be  found  in  the  <hird  part 
of  tlie  schedule  to  that  act  relating  to  legacies  and  suc- 
cessions to  personal  estate  are  these :  ^'  Where  the  testator 
or  intestate  died  before  or  upon  the  5ch  of  April,  1805, 
for  every  legacy,  specific,  pecuniary,  or  of  any  other  de- 
scription,  of  the  amount  or  value  of  20/.  or  upwards,  given 
by  the  will  of  any  person  who  died  on  or  before  the  5th 
day  of  April,  1805,  out  of  his  personal  or  moveable  estate, 
and  which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged  after  the  31st  day  of  August,  1815^  and  forlihe 
clear  residue  when  devolving  on  one  person,  and  for  every 
share  of  the  clear  residue  when  devolving  on  two  or  more 
persons  of  the  personal  estate  of  any  person  who  died 
before  the  5th  day  of  April,  1805,  when  the  same  shall  be 
paid,  delivered,  retained,  satisfied,  and  discharged,  after 
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the  SI  St  day  of  August,  1816,"  certain  rates  of  duty  are  ^^.^J'^' 
ti»  be  paid,  not  material  to  be  stated. 

Now  it  is  clear  in  this  case  that  the  testator  died  before 
the  5th  day  of  Aprils  1805;  and  it  is  admitted  by  the 
pleadings  that  the  clear  residue  of  his  personal  estate,  not 
being  laid  out  in  land,  was  paid  and  satisfied  by  the 
defendants  to  John  Malbon,  the  person  now  entitled  to  it 
under  the  will,  after  tbeSlst  day  of  August,  1815.  There* 
fore  the  case  falls  precisely  within  the  words  of  the  sche- 
dule, and  must  be  governed  by  them,  unless  it  can  be 
gathered  by  some  necessary  inference  arising  from  the 
several  acts  in  pari  materia,  taken  altogether,  that  it  is  an 
excepted  case. 

Accordingly  it  has  been  contended,  that  it  appears  by 
the  pleadings  that  the  clear  residue  was  approprialied  and 
paid  to  the  first  person  entitled  to  it  under  the  will,  in  the 
year  1793,  before  any  of  the  acts  existed  which  could 
have  relation  to  this  wilL  And  if  the  only  person  entided  to 
this  residue  had  been  William  Gorst,  the  first  taker,  there 
might  have  been  great  force  in  that  argument ;  the  legacy 
might  have  been  considered  as  paid  and  satisfied  to  him, 
by  the  final  application  of  its  ascertained  amount  to  his 
use  before  any  of  the  statutes  could  reach  it.  But  u{K>n 
looking  at  the  will)  it  appears  that  by  the  course  ^of  events 
the  same  residue  might  devolve  upon  a  succession  of  pep- 
sons  before  it  was  laid  out  in  land,  and  that  the  executon 
are  expressly  charged  to  keep  it  in  theu*  controul  until  laid 
out  in  land;  and  it  appears  by  the  pleadings  thateveots 
have  happened  by  which  the  residue,  still  being  personal 
estate,  has  devolved  upon  John  Malbon  under  the  .pro- 
•visions  of  the  will,  and  that  it  was  paid  and  satisfied 
io  him  in  the  year  1832  by  the  defendants  in  the  exe- 
cution of  the  will.  It  was  therefore  in  the  state  and 
form  to  which  the  act  of  «5dGeo.3,  c.  184,  applies,  and 
it  was  paid  within  the  time  which  that  act  embraces. 
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Bxeh.  of  Pleat,  No  question  can  arise  upon  any  former  appropriation  or 

supposed  payment  of  it :  as  it  is  clear  thai  if  a  legacy 
passing  to  several  persons  in  succession,  according  to  the 
directions  of  a  will,  can  be  properly  said  to  be  paid  and 
satisfied  to  each  of  them  in  turn,  the  words  of  the  sche- 
dule, and  of  the  statute  36  Geo.  3,  c.  52,  which  provides 
for  such  cases,  may  apply  to  the  last  of  these  payments, 
if  made  after  the  31st  day  of  August,  1815,  although 
one  or  more  of  the  first  payments  may  have  taken  place 
before  that  date.  It  is  not  necessary,  therefore,  to  refer 
to  the  cases  which  have  been  cited  at  the  bar  to  ascertain 
what  shall  be  deemed  a  payment  and  satisfaction  of  a  resi- 
due, and  at  what  time  it  shall  be  deemed  to  have  taken 
place,  when,  by  the  admitted  facts  which  appear  upon  the 
pleadings,  the  payment  and  discharge  in  question  did  not 
take  place  until  the  year  183;^. 

The  main  ground  on  which  the  defendant's  counsel  re- 
lied was,  that  the  act  55  Geo.  3,  c.  184,  although  retro- 
spective as  to  the  rate  of  duties  which  were  payable  under 
the  former  existing  acts  upon  legacies  left  by  persons  dy- 
ing before  the  5th  day  of  April,  1805,  was  not  retrospec- 
tive of  those  wills,  upon  the  legacies  under  which  no  duty 
was  payable.  In  other  words,  that  the  act  was  intended  to 
raise  the  duty  where  a  duty  was  before  payable,  but  not  to 
impose  a  duty  upon  any  legacy  which  was  before  subject 
to  none.  As  the  equity  of  the  duty  on  legacies  and  shc- 
cessions  to  personal  estate  was  supposed  to  consist  in  this, 
that  though  a  direct  tax  upon  capital,  it  affected  no  exist- 
ing interest,  and  as  all  direct  taxes  upon  capital  must  be 
unjust  if  they  are  partial,  the  Court  not  only  lent  a  will- 
ing ear  to  this  argument,  but  would  gladly  have  discovered 
any  legal  ground  for  excluding  by  construction  any  impo- 
sition of  the  tax,  even  by  way  of  increase,  upon  interests 
not  in  hope,  expectancy,  or  speculation,  but  actually  ex- 
isting and  forming  part  of  the  calculated  and  lawful  re- 
sources of  individuals. 
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But,  upon  a  careful  examination  of  the  statutes,  no  such  ^^^^^,^^^* 
distinction  can  be  found.  It  is  remarkable  that  the  act 
which  first  imposed  a  duty  upon  legacies  themselves  as 
contradistinguished  from  the  duty  upon  the  mere  receipts, 
namely,  the  36  Geo.  3,  c.  52,  is  an  act  confined  to  that  sub- 
ject, and  with  a  title  importing  the  subject  of  it;  and  that 
the  act  which  first  charged  duties  upon  legacies  payable 
out  of  land,  namely,  the  45  Geo.  3,  c.  28,  in  like  manner 
is  confined  to  the  subject,  and  has  a  title  to  attract  atten- 
tion to  it ;  in  both  of  which  acts  there  are  express  clauses 
to  confine  their  operation  to  wills  subsequently  made, 
whereas  the  retrospective  enactments  are  to  be  found  only 
in  the  schedules  to  general  stamp  acts. 

It  appears,  then,  that  by  the  41*  Geo.  3,  c.  98,  s.  12,  the 
duties  on  receipts  for  legacies  which  were  imposed  by  the 
acts  previous  to  the  36  Geo.  3,  were  continued  for  two 
years  only ;  and  that  by  the  schedule  to  the  same  act  the 
new  duties  upon  legacies  were  imposed  after  the  expira- 
tion of  these  two  years,  and  by  retrospect  upon  legacies 
under  wills  of  persons  who  had  died  at  any  period  antece^ 
dent  to  the  27th  of  April,  1796,  when  those  legacies  should 
be  paid  after  the  expiration  of  those  two  years;  and  by 
the  schedule  to  the  last  act  of  55  Geo.  3,  c.  181*,  before 
referred  to,  the  duties  which  existed  at  the  time  of  pass- 
ing that  act  are  charged  by  retrospect  upon  all  legacies  left 
by  persons  dying  before  the  5th  day  of  April,  1805,  and 
which  should  be  paid  after  the  31st  day  of  August,  1815. 
There  is  no  exception,  therefore,  to  be  found  in  favour  of 
any  actual  interest,  for  whatever  length  of  time  it  might 
have  been  vested,  provided  it  was  not  actually  reduced 
into  possession,  and  the  executor  fully  exonerated,  before 
the  last-mentioned  period. 

An  attempt  was  made  in  the  argument  to  distinguish 
from  others  the  cases  of  legacies  left  to  be  laid  out  in  land, 
as  if  these  were  in  the  nature  of  devises  of  land ;  and  it 
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Ami.  qf  Pkat,  was  said  that  the  act  of  36  Geo.  3,  c.  52.  was  the  act  which 

TOO*"  ' 

K^^^^^^^L^  first  charged  this  sort  of  legacy  with  a  duty>  confining  it  to 
Attorney,  the  cases  of  persons  dying  after  the  passing  of  the  act,  as 
if  that  act  had  merely  increased  the  rate  of  duty  upon  other 
legacies,  but  imposed  for  the  first  time  a  duty  upon  the 
legacies  to  be  laid  out  in  land.  If  there  were  any  ground 
for  this  distinction,  the  consequence  would  not  follow  that 
legacies  of  this  kind  should  be  exempted  from  the  retro- 
spective clauses  in  the  subsequent  acts.  But  in  truth  the 
distinction  does  not  exist.  There  is  no  reason  for  sup- 
posing that  legacies  to  be  laid  out  in  land  were  not  wiihia 
the  scope  of  the  former  acts  imposing  a  stamp  duty  upon 
receipts,  whenever  a  receipt  for  such  a  legacy  might  be 
given.  Nor  does  the  act  of  36  Geo.  3,  c.  53,  impose  a 
duty  upon  the  legacy  itself  in  these  cases,  any  more  than 
it  does  upon  legacies  of  mere  personal  estate.  Both 
classes  are  for  the  first  time  made  subject  to  duties,  inde- 
pendently of  the  stamp  duties  upon  the  receipts ;  and  re- 
ceipts are  for  the  first  iime  made  imperative  for  both  iim* 
der  a  penalty,  and  the  executor  as  well  as  the  legatee  are 
made  for  the  first  time  accountable  parties  for  both.  Tiiere 
is  no  more  reason,  therefore,  for  excepting  this  class  of  lega- 
cies, to  be  laid  out  in  land,  than  there  is  for  excepting  all 
others,  from  rthe  operation  of  the  retrospective  schedules. 
Upon  these  grounds  we  are  of  opinion  that  judgment 
upon  this  demurrer  ought  to  be  entered  for  the  Crown. 


Judgment  for  the  Crown. 
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Teague  V.  Morse.  ^      "^      ^ 

XHE  declaration  stated   that   the  defendant,   on  the  DecUntiMion 
12th  of  March,  1836,  made  his  promissory  note  in  writing,  'o^^"l^j^ 
and  thereby  promised  to  pay  the  plaintiff  30/.  13*.  6d.  I2ih  March, 

fc.li  1  w  ^  V  ...1  183«,  whereby 

as  follows;  namely,  21.  on  the  12th  day  of  April  then  the  defendant 
next,  the  further  sum  of  2/.  on  the  12th  day  of  May  fhe'piainUff  ^^ 
then  next,  and  the  like  further  sum  of  21.  on  the  12th  ^^^i  l^'-  •''7 

as  followg;  yis. 

day  of  each  and  every  succeeding  month  afterwards,  until  2(.  on  the  12th 

the  whole  of  the  said  sum  of  30/.  13*.  Bd.  should  have  the  further  lum 

been  fully  paid  and  satisfied  ;  and  that  in  case  of  default  i2?h'iKy^then 

in  payment  of  any  one  of  the  said  instalments,  then  and  next,  and  the 

m  such  case  the  defendant  promised  to  pay  to  the  plam-  on  the  12th  day 

ti£r,  or  order,  on  demand,  the  said  sum  of  30/.  13*.  6d!i,  or  every  tucceed- 

somuch  thereof  as  should  be  and  remain  unpaid  at  the  *°*^T°"^^r^'" 

'^  wards  until  the 

time  of  such  default.     And  the  defendant,  on  the  day  and  whole  should  be 

year  first  aforesaid,  delivered  the  said  note  to  the  plain-  in  case  of  de- 

tiff,  and  promised  the  plaintiff  to  pay  the  same  according  Sf"any°^e  of  °* 

to  the  tenor  and  effect  thereof;  and  the  plaintiff  avers  the  instalments, 

*  .  then  the  defen- 

that  afterwards,  to  wit,  on  the  15th  day  of  May,  in  th^  dant  promised 
year  of  our  Lord  1836,  default  was  made  by  the  defendant  pu?ntiff;°or* 
in  payment  of  divers,  to  wit,  two  of  the  said  instalments  o'^eron  de- 

•     "^  '  '  mand,  the  sum 

of  2/.  each  by  the  said  note  so  payable  as  aforesaid,  being  of  30(.  n*,6d,, 
the  first  two  instalments  thereby  made  payable  ;  whereby,  thereof  as  should 
and  according  to  the  tenor  and  effect  of  the  said  note,  the  xhe*piarntiff  *^ 
defendant  became  liable  to  pay  to  the  said  plaintiff  the  averred  thaw 

n  1      1      T  default  was 

said  sum  of  30/.  13*.  6d. ;  yet  the  defendant  hath  disre-  made  in  pay- 
garded  his  promise,  and  hath  not  pafid  the  said  sum  of  fint  two  in^stai- 
30/.  13s.  6rf.,  or  any  part  thereof.  menu, whereby, 

'  •'   •  according  to 

General  demurrer,  and  joinder  in  demurrer.  the  tenor  and 

The  point  stated  for  argument  on  the  part  of  the  de*  note,  the  defen- 

fendant  was,  that  by  default  in  payment  of  the  instal-  n'Sfe^p"' 

ments,  or  any  of  them,  the  note  mentioned  in  the  declara-  \°  the  plaintiff 

the  said  sum  of 

tion  did  not  become  payable  without  a   demand  of  the  so^  13«.  6d. 

General  de- 
murrer, on  the  ground  that,  by  default  in  payment  of  the  instalments,  the  note  did  not  become 
payable  without  a  demand  of  the  amount  of  it : — Held,  that  the  demurrer  was  too  large. 
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Exeh.  of  PUas,  amount  of  it;  and  that  the  declaration  was  bad,  for  hot 

averring  a  demand  of  payment  of  so  much  of  tlie  note  as 
was  unpaid  at  the  time  of  the  default. 


U.  V.  Richards^  in  support  of  the  demurrer.— The  de- 
claration is  bad.  It  does  not  contain  any  averment  of  a 
demand  ;  and  although  it  is  settled  that,  upon  a  bill  payable 
on  demand,  the  bringing  of  the  action  is  a  sufficient  demand, 
that  rule  does  not  apply  to  the  present  case.  It  was  the 
duty  of  the  defendant  to  pay  21.  per  month  ;  and  in  case 
of  default  in  payment  of  any  one  of  the  instalments,  the 
whole  sum  is  payable  on  demand.  But  the  defendant 
cannot  know,  unless  a  demand  is  made,  whether  the  plain- 
tiff means  to  insist  on  payment  of  the  whole  amount  or  not 
He  may  bring  his  action  either  for  the  whole  amount 
of  the  note,  or  for  an  instalment.  If  he  chooses  to  demand 
the  whole,  he  may  do  so ;  but  until  be  insists  upon  that 
by  a  demand  of  it,  it  does  not  become  payable.  In  Birks  v. 
Trippelt  (a),  it  was  held  that,  in  assumpsit  on  a  promise  to 
pay  a  collateral  sum  on  request,  an  actual  request  is  ne- 
cessary before  an  action  can  be  brought,  and  the  declara- 
tion must  aver  a  request.  Here  the  contract  to  pay  the 
whole  sum  is  in  the  nature  of  a  penalty ;  so  in  Birks  v. 
Trippelt,  the  contract  was  to  perform  the  award,  and,  if 
not,  to  pay  40/.  on  request :  and  the  Court  held  an  actual 
request  necessary. 

Parke,  B. — What  do  you  say  to  the  two  instalments 
being  due  ?  The  demurrer  is  too  large :  there  is  clearly  a 
debt  as  to  those  two  instalments. 

Judgment  for  the  plaintiff*. 


(a)  1  Saund.  32. 
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JlL ATT  having,  on  the  part  of  the  defendant,  obtained  Where  an  un- 
an  interpleader  rule,   calling  upon  the  assignees  of  the  bankrupt 
plaintiff  to  support  their  claim  to  the  money  for  which  the  ^^n foVwork" 
action  was  brought,  it  now  appeared  from  the  affidavits  done  by  him, 
that  the  plaintiff,  who  was  still  an  uncertificated  bankrupt,  ence  a  certain 
had  after  his  bankruptcy  done  considerable  repairs  to  a  Jo'Se^duc^o"** 
bouse  of  the  defendant  on  his  own  account,  and  in  that  **^"»  ^^^^^  *"*• 

assignees 

work  had  employed  several  workmen ;  that  the  plaintiff  thereupon 
had  afterwards  brought  an  action  against  the  defendant  the  defendant : 
for  the  price  of  the  repairs,  but  in  consequence  of  the  ere-  T^h'acdon**" 
dit  on  which  they  were  done  not  having  expired,  he  was  ^^^  brought 

by  the  bank* 

nonsuited.     It  was,  however,  at  the  trial,  referred  to  a  mptforthe 
barrister  to  ascertain  what  was  due  to  the  plaintiff  in  re-  Sudani' might** 
spect  of  the  repairs,  and  an  award  having  been  made,  ^*"^''?*® 
finding  that  there  was  a  sum  of  124/.  due  to  him,  his  as-  interpleader 
signees  gave  notice  to  the  defendant  that  they  claimed  their  claim,  and 
the  amount  as  part  of  the  plaintiff's  estate,     Thp  defend-  rofeSTueTi 
ant  having,  in  consequence  of  that  notice,  refused  to  pay  <be  bankrupt's 

,  attorney  for 

the  plaintiff,  the  present  ai^tion  was  brought.    The  attor-  their  costs  in 
neys  who  had  been  employed  by  the  plaintiff  in  the  former  ^^^^  tSd*Uiere- 
action,   as  well  as  on  the  reference,   claimed   a  lien  as  fe^foc^oug^t 

'  '  ^       ^  tobesatified 

against  the  assignees  for  the  amount  of  their  bill.  out  of  the 

amount  claimed. 

ChandlesSf  for  the  assignees. — This  demand  was  clearly 
part  of  the  estate  of  the  plaintiff,  to  which  the  assignees 
were  entitled  :  Poole  v.  Crofton  (a).  Before  the  Inter- 
pleader Act,  if  an  action  had  been  brought  against  the 
defendant  by  the  assignees,  it  would  have  been  no  answer 
as  to  any  part  of  the  demand,  that  the  attorneys,  under 
the  circumstances,  were  entitled  to  a  lien  for  their  costs 
in  the  former  action  and  reference;  and  the  introduction 
of  the  Interpleader  Act  could  not  affect  the  legal  rights  of 

(a)  1  B.  &  Adol.  568. 

VOL.  II.  R  R  M.  W. 
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•^*^*- ^/ ^'«"»  the  parties,  according  to  which  alone  a  court  of  law  must 

decide.  It  could  not  rest  in  the  option  of  the  holder  of  the 
money,  for  whose  benefit  the  act  was  passed,  and  who 
might  or  might  not  avail  himself  of  it,  to  determine  by 
his  conduct  whether  or  no  the  other  party  should  be  en- 
titled to  the  amount. 


Jones 

V, 
TURNBULL. 


Kelly,  contra,  submitted  that,  the  case  coming  before 
the  Court  on  an  interpleader  rule,  the  equitable  as  well 
the  legal  rights  of  the  parties  ought  to  be  adjusted. 

Per  Curiam. — It  is  clear  that  the  assignees  ought  not 
to  receive  this  money  without  satisfying  the  lien  of  the 
attorneys ;  it  is  an  equitable  right  as  against  them,  who 
have  the  benefit  of  the  claim,  which  has  been  rendered 
productive  by  the  services  of  the  bankrupt. 

Rule  accordingly. 


Laidler  v.  Burlinson. 


Trover  for  one-fourth  part  of  a  ship.  The  defend- 
ant pleaded,  first,  not  guilty ;  secondly,  that  the  plaintiff 
was  not  possessed  as  of  his  own  property  of  the  said  one- 


TroTBr  for  one- 
ftnirth  of  a  ship. 
In  the  year 
1833,  and  until 
his  bankruptcy, 
one  J.  L.  carried 

on  business  as  a  ship  builder;  and  on  the  10th  June,  1833,  the  following  agreement  was  entered 
Into: — "  Particulars  and  description  of  a  new  ship  now  about  one-third  built  in  the  yard  of  J.  L. ;" 
then  there  followed  a  description  of  the  length,  breadth,  and  depth  of  the  ship,  the  number  of 
tons  she  was  to  carry,  and  the  timbers,  and  particulars  of  every  thing  that  she  was  to  be  built 
of  and  supplied  with,  '*  for  the  sum  of  17502.,  and  payment  as  follows,  opposite  to  each  respectifc 
name."  This  agreement  was  signed  by  J.  L.;  and  af\er  his  signature  followed  these  words: — 
**  We,  the  undersigned,  hereby  engage  to  Uke  shares  in  the  before  mentioned  vessel,  at  tH 
opposite  to  our  respective  names,  and  also  the  mode  of  payment."  This  was  signed  by  several 
persons  for  different  shares  and  at  different  times,  and,  amongst  the  rest,  by  the  plaintiff  for 
one  fourth,  in  October  1833.  Below  these  signatures  was  written  the  following: — '*  14th  July, 
1833 — I  hereby  agree  to  accopt  the  above  price  and  mode  of  payment — J.  L."  The  plaintiff 
proved  payment  for  his  share  by  bills  before  the  bankruptcy  of  J.  L.  The  T.  C.  Company  -signed 
the  agreement  for  one-fourth,  of  which  company  one  U.  was  a  member,  and  used  to  go  to  look  at 
the  ve«sel  when  building,  and  occasionally  found  fault  with  the  work,  which  was  improved  in  con- 
sequence, and  J.  L.  told  his  foreman  to  act  under  H.'s  direction.  At  the  time  of  the  bankruptcy, 
the  frame  of  the  vessel  was  on  the  stocks  in  J.  L.'s  building-yard  in  an  unfinished  state*  and, 
after  the  bankruptcy,  some  of  the  men  continued  to  work  upon  her,  and  receive  their  money 
from  H.: — Held,  that,  under  these  circumstances,  the  property  in  one-fourth  of  the  vessel  did  not 
past  to  T.  L.,  the  plaintiff. 
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fourth  part  of  the  ship ;  and  thirdly,  that  before  the  supposed  *«*•  ^^^^^^ 

conversion,  one  James  Laing  became  a  bankrupt,  and  the  ^ 

defendant  was  appointed  his  assignee,  and  that  at  the  time       Laxdlbe 

of  the  bankruptcy  the  ship  was  in  the  possession,  order,     buelimsmi. 

and  disposition  of  him  the  said  James  Laing,  as  reputed 

owner,  by  consent  of  the  true  owner.     Upon  the  two  first 

pleas  the  plaintiff  took  issue,  and  to  the  last  plea  he  replied, 

that  the  said  ship  was  not  by  the  consent  and  permission 

of  the  plaintiff,  as  true  owner  thereof,  in  the  possession, 

order,  or  disposition  of  the  said  James  Laing  as  reputed 

owner;  and  upon  this  also  issue  was  joined.    At  the  trial, 

at  the  Spring  Assizes  for  Northumberland,  1836,  before 

Lord  Denman,  C.  J.,  a  verdict  was  found  for  the  plaintiff 

for  200/.,  subject  to  the  opinion  of  this  Court  upon  the 

following  case. 

In  the  year  1833,  and  until  the  time  of  his  bankruptcy, 
James  Laing  carried  on  business  as  a  ship-builder,  at 
Middlesborough,  in  the  county  of  York.  An  agreement, 
signed  by  James  Laing  and  the  plaintiff,  and  the  other 
parties  whose  names  purport  to  be  thereunto  signed,  was 
produced  in  evidence  at  the  trial,  which  was  as  follows : — 

*'  Middlesborough,  10th  June,  1833. 
"  Particulars  of  build  and  description  of  a  new  ship  nodv 
about  one-third  built,  in  the  yard  of  James  Laing.    Length 
of  keel  aground  75ft.  Gin. ;  rake  forward,  7ft.;  rake  of 
post,  1ft.  Gin. ;   extreme  breadth,  24ft.  4in. ;  depth  of 
hold,  13  ft.  4in. :  and  will  admeasure  200  tons  register, 
and  carry  14  keels  of  coals  at  12  ft.  9  in.  water.    Keelfiners, 
Eng.  elm  forward,  and  aft,  Am. ;  in-midships  frame  allEng. ; 
also  stem,  sternpost,  and  hooks;  floors,  10^  to  11  inches, 
sided  and  moulded  first  futtocks,  8|  by  9;  second  ditto,  7^ 
by  8 ;  top  timbers,  7  by  6  at  the  wales,  and  4  inches  top 
height;  keelsons  Am.  oak ;  outside  plank  below  the  light 
marks.  Am.  elm,  birch,  or  Engl,  beech,  2^  inches  in  the  flat ; 
three  strakes  of  4-inch  in  each  bilge,  and  two  strakes  of 

R  r2 
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Sxeh.  of  PUas,  3-inch  and  2  and  a  half  upwards;  from  thence  8-inch  oak 
1837. 
^  '   ^     to  the  wales;  the  wales  three  strakes  of  4  inch,  two  black 

Laidler       strakes  3-inch  and  ^f ,  top-sides  ^^-inch  ;  paint  strake  and 
BuRLiNtoM.     covering  boards  S-inch ;  water  ways  4-inch ;  all  oak  decks ; 
S-inch  red  pine  ceiling;  one  strake  of  3-inch  next  the  keel- 
son ;  part  of  floor  ^|-inch ;  three  strakes  of  3|-inch  in  the 
bilge,  from  thence  2^-inch  in  the  midships,  and  2-inch  the 
ends ;  two  strakes  of  3-inch  beam  clamps,  4-inch  stringer 
above  the  HB.  and  ceiling,  between  decks  S-inch,  and  one 
strake  of  3-inch  deck  beam  clamp.     To  have  11  HBeams 
and  15  deck  beams,  fastened  with  wood  or  iron  lodging 
knees ;  to  have  five  hooks  forward,  and  have  sufficient  coam- 
ing, windlass,  bits,  catheads,  rudder,  capstern,  boats,  check- 
ers, hatches,  bulkheads,  and  the  hull  to  be  completed  in 
every  respect  with  carpentry,  joiner,  blacksmith,  turner, 
painter  and  plumber  work,  long-boat  and  skiff,  and  to  be  fit- 
ted out  with  all  spars,  masts,  cordage,  chains,  anchors,  coo- 
per stores  and  every  other  stores  sufficient  and  as  usual  in 
the  coal  trade,  and  ready  to  take  in  a  cargo  of  coals  without 
any  extra  whatever,  and  to  be  launched  in  the  early  part  of 
September  next.     Two  chain  cables  85  fathoms  each,  one 
chain  hawser  60  fathoms,  hempen  tow-line  and  two  warps, 
a  spare  topsail,  foresail,  and  fore-topmast  staysail ;  the 
paint-strakes  to  be  English  oak;  for  the  sum  of  1750/L^  and 
payment  as  follows  opposite  to  each  respective  name."  This 
agreement  was  signed  by  James  Laing,  and  after  his  sig- 
nature followed  these  words : — "  We  the  undersigned  here- 
by engage  to  take  shares  in  the  before-mentioned  vessel, 
as  set  opposite  to  our  respective  names,  and  also  the  mode 
of  payment : 

Tees  Coal  Company  pay.%  6  mo.  29,  Bill,  £200    0    0 
ment  for  one-fourth,      /  7  mo.  12,  Cash,     233     2  11 

James  Laing. 
John  Atkinson,   one  eighth;    payment  in   rope   and 
canvas. 

Thomas  Laidler,  one-fourth. 
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William  B.  Earle,  one-eighth.  Exeh.  rf  PUat, 

William  Fairbridge  one  sixteenth,  Cash,  66/.  July  26,  ^ 

1833.  Laidler 

Philip  and  Joseph  Heselton,  one-eighth.  Buelimson. 

Anthony  Harris,  for  one  sixteenth,  Cashi 
and  goods,  103/.  16*.  9rf.— 12  mo.  6,  1833.  J  '^^^'  ^*"*«- 

"  Middleborough,  14th  July,  1883.  I  hereby  agree  to 
accept  the  above  price  and  mode  of  payment. 

James  Laing.** 

In  the  month  of  October,  1833,  the  plaintiff  entered 
into  and  signed  the  above  agreement.  Wm.  B.  Earle, 
Fairbridge,  and  P.  and  J.  Heselton  afterwards,  and  be- 
fore the  act  of  bankruptcy,  at  separate  times  entered 
into  and  signed  the  agreement.  Anthony  Harris,  whose 
name  appears  last  as  a  party  subscribing  it,  on  the  18th  of 
January,  1834,  (and  not  before,  although  it  purports  to 
bear  date  in  December),  the  day  after  James  Laing  com- 
mitted the  act  of  bankruptcy  on  which  the  fiat  hereinafter 
mentioned  was  founded,  entered  into  and  signed  the  agree- 
ment in  question.  It  is  to  be  taken  for  the  purpose 
of  this  case,  that  whatever  might  be  the  effect  of  the 
agreement  as  to  passing  the  property  in  the  respective 
shares  to  the  several  parties,  at  all  events  one-sixteenth, 
which  A.  Harris  agreed  to  buy,  did  not  pass  to  him,  but 
became  vested  in  the  defendant,  as  assignee  of  James 
Laing  under  his  bankruptcy.  In  order  to  prove  payment 
by  the  plaintiff  to  Laing  for  his  proportion  of  the  ship,  he 
gave  in  evidence  the  following  facts,  viz. :  that  in  the 
month  of  June,  1833,  he  had  accepted  a  bill  for  30/., 
drawn  by  Laing  upon  him,  and  which  was  paid  by  him 
when  due ;  also  that  another  bill,  dated  29th  October, 
1833,  was  drawn  by  Laing  upon  and  accepted  by  the 
plaintiff  for  293/.  6s.  8d. ;  and  he  then  proved  that  on  the 
6th  of  December,  1833,  timber  to  the  amount  in  value 
of  129/.  I2s.  9i[d.  was  supplied  by  him  to  Laing,  which 
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£m*.  of  Pkuif  was  expressly  agreed  at  the  time  of  the  supply  to  be  taken 

-  *   ^     in  part  payment  for  the  said  vessel. 

LAiDLEfe  In  the  month  of  June,  1 883^  the  said  James  Laing  bad 

BoauRtON.  the  ship^  in  respect  of  which  this  action  is  brought,  about 
one-third  built,  and  in  his  ship-yard,  and  he  had  at  that 
time  no  other  ship  upon  the  stocks ;  and  from  that  time 
until  the  time  of  the  bankruptcy  of  James  Laing  he  pro- 
ceeded with  the  building  of  this  ship,  and  after  the  signa- 
ture of  the  plaintiff  to  this  agreement,  expended  large  sums 
of  money  in  and  about  building  it.  The  Tees  Coal  Compa- 
ny whose  signature  appears  to  the  agreement,  consisted  at 
that  time  of  two  persons  named  Taylor  and  Harris.  Har- 
ris used  to  go  and  look  at  the  vessel  when  building,  and 
occasionally  found  fault  with  the  work,  which  was  im- 
prored  in  consequence,  and  the  bankrupt  had  told  his 
foreman  to  act  under  Harris  s  direction.  On  the  17th  of 
January,  1834,  Laing  committed  an  act  of  bankruptcy,  and 
on  the  S5th  of  the  same  month  a  fiat  issued  thereon  against 
him,  under  which  he  was  adjudged  a  bankrupt;  and  the 
defSendant  was  duly  appointed  assignee  of  his  estate  and 
effects.  At  the  time  of  the  bankruptcy  the  frame  of 
the  said  vessel  was  on  the  stocks  in  Laing's  building-yard, 
in  an  unfinished  state,  and  after  the  bankruptcy  some  men 
continued  to  work  and  receive  their  money  from  Harris. 

The  messenger  under  the  fiat  seized  and  took  posses- 
sion of  the  ship  in  the  building-yard  of  James  Laing. 
The  vessel  was  ultimately  completed. 
To  prove  a  conversion  by  the  defendant  of  the  ship  in 
question,  the  plaintiff's  attorney  proved  that  on  the  JS4th 
of  January,  1835,  he,  on  the  part  of  the  plaintiff,  made  a 
demand  of  the  vessel  on  the  defendant,  who  answered 
that  he  had  sold  it  for  970/.  or  980/.  to  a  person  named 
Metcalfe,  who,  at  the  time  of  the  demand,  and  at  the  time 
of  the  commencement  of  this  action,  had  possession  of  it. 
The  vessel,  at  the  time  of  the  bankruptcy,  was  not  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  as  re- 
puted owner  thereof. 
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The  first  question  for  the  opinion  of  the  Court  is,  whe-  Ezeh.  of  Pleat, 
ther  or  not  the  property  in  one-fourth  of  the  vessel  passed  -* 

to  the  plaintiff  under  the  above  circumstances ;  if  not,  a  Laiplbb 
▼erdict  to  be  entered  for  the  defendant.  If  the  Court  buklinsow. 
shall  be  of  opinion  that  the  property  passed^  but  that  the 
defendant  had  not  been  guilty  of  a  conversion/then  a  non- 
suit to  be  entered ;  but  if  the  property  passed,  and  the 
defendant  had  l>een  guilty  of  a  conversion,  then  a  verdict 
for  the  plaintiff  for  2001.  It  is  to  be  taken  as  a  fact,  that 
if  the  property  in  one-fourth  passed  to  the  plaintiff,  the 
defendant  was  tenant  in  common  of  the  vessel  with  the 
plaintiff. 

S,  Temples  for  the  plaintiff. — The  first  question  is, 
whether,  by  this  agreement,  the  property  in  the  ship  passed 
from  the  bankrupt  to  the  purchasers.  The  distinction  is 
this : — ^where  an  artisan,  directed  to  make  an  article  not  in 
being,  prepares  to  make  it,  and  goes  on  executing  the  order, 
but  has  power  within  the  terms  of  the  contract  to  deliver 
that  article  or  a  similar  one,  no  property  passes  until  the 
article  is  actually  delivered ;  but  where  the  article  is  in 
being  at  the  time,  the  property  vests  at  once  in  the  pur- 
chaser, and  the  artisan  is  bound  to  deliver  that  specific 
article.  In  Mucklow  v.  Mangles  (a),  it  was  held  that  if  a 
person  contracts  with  another  for  a  chattel  which  is  not  in 
existence  at  the  time  of  the  contract,  though  the  purchaser 
pays  the  whole  value  in  advance,  and  the  seller  proceeds 
to  execute  the  order,  the  former  acquires  no  property  in  the 
chattel  until  it  is  finished  and  delivered  to  him.  Heathy  J«, 
there  says : — *'  If  the  thing  be  in  existence  at  the  time  of  the 
order,  the  property  of  it  passes  by  the  contract,  but  not  so 
where  the  subject  is  to  be  made."  This  decision  was  recog- 
nised in  Woods  v.  Russell  {b),  which  is  more  like  the  present 
case,  and  is  an  authority  in  point.  [Alderson,  B. — In  Woods 

(a)  1  Taunt.  318.  (6)  5  B.  &  Aid.  942. 
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Bxeh,  of  Pleat,  y.  Russell,  that  was  not  the  important  point.]  The  obser- 
^  '  ^  Tations  of  Abbotty  C.  J.,  in  delivering  the  judgment  of  the 
Laidler  Court,  are  strongly  applicable.  He  says :  ''  This  ship  is 
BuELiNsoN.  built  upon  a  special  contract,  and  it  is  part  of  the  terms  of 
the  contract  that  given  portions  of  the  price  shall  be  paid 
according  to  the  progress  of  the  work ;  part  when  the  keel  is 
laid,  part  when  they  are  at  the  light  plank.  The  pay- 
ment of  these  instalments  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress, 
and  to  vest  in  the  defendant  a  property  in  that  ship,  and 
that  as  between  him  and  the  builder  he  is  entitled  to  insist 
upon  the  completion  of  that  very  ship,  and  that  the  builder 
is  not  entitled  to  require  him  to  accept  any  other."  It  is 
true  that  this  conclusion  is  somewhat  qualified  in  Clarke 
V.  Spence  (a),  where  Williams ^  J.,  in  delivering  the  judg- 
ment  of  the  Court,  after  reading  the  above  passage,  says, 
**  If  it  be  intended  in  this  passage  that  the  specific  appro- 
priation of  the  parts  of  a  vessel  while  in  progress,  how- 
ever made,  of  itself  vests  the  property  in  the  person  who 
gives  the  order,  the  proposition  in  so  general  a  form  may 
be  doubtful."  But  the  present  case  is  much  stronger  in  its 
circumstances  than  Woods  v.  Russell.  There  no  ship  was 
in  existence  at  the  time  of  the  contract,  and  it  was  held  to 
be  an  appropriation  of  the  specific  chattel  only  when  the 
first  instalment  was  paid ;  but  here  there  was  an  express 
contract  for  a  specific  chattel,  one-third  of  which  was  in 
existence  at  the  time.  The  agreement  states  it  to  be  '^  one- 
third  built."  No  instalments  were  to  be  paid  from  time 
to  time,  but  the  whole  purchase  money  was  to  be  paid,  and 
was  paid.  The  bankrupt  could  not  have  built  for  these 
parties  another  ship  answering  the  description,  but  was 
bound  to  deliver  that  identical  ship.  In  Woodsy.  Russell^  it 
is  true  there  was  the  usual  certificate  of  the  builder  that  the 
ship  was  registered,  which,in  Clarke  v.  Spence,  was  thought 

(a)  4  Ad.  &  Ell.  467 ;  6  Nev.  &  Man.  399. 
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to  have  influenced  the  decision  of  the  Court.  Buttheiudi;-  Etch,  of  PUas, 

1837. 
ment  does  not  proceed  merely  on  that  ground,  but  also  on  ^  '  ^ 

the  ground  that  the  property  vested  by  the  payment  of  Laidler 
instalments,  in  respect  of  an  existing  chattel.  Abbott^  C.  J*  Burliitsow. 
says :  ^'  But  this  case  does  not  depend  merely  upon  the  pay- 
ment of  the  instalments;  so  that  we  are  not  called  upon  to 
decide  how  far  that  payment  vests  the  property  in  the  defen- 
dant, because  here  Paton  (the  builder)  signed  the  certificate 
to  enable  the  defendant  to  have  the  ship  registered  in  his, 
the  defendant's,  name,  and  by  that  act  consented,  as  it  seems 
to  us,  that  the  general  property  in  the  ship  should  be  con- 
sidered from  that  time  as  being  in  the  defendant''  ^*  In 
order  to  register  the  ship  in  the  defendant's  name,  an  oath 
would  be  requisite  that  the  defendant  was  the  owner,  and 
when  Paton  concurred  in  what  he  knew  was  to  lead  to  that 
oath^  must  he  not  be  taken  to  have  consented  that  the 
ownership  should  really  be  as  that  oath  described  it  to 
be  ?"  That  fact  is  not  used  as  evidencing  an  actual  de- 
livery of  the  ship,  but  as  shewing  an  acknowledgment  by 
the  bankrupt  that  the  property  was  gone  from  him>  and  his 
consent  that  it  should  vest  in  the  purchaser.  Here  the 
agreement  shews  the  same  kind  of  acknowledgment — it  is 
a  testification  of  his  consent  that  the  property  had  passed 
out  of  him.  In  Clarke  v.  Spence,  the  only  doubt  that 
existed  was,  whether  the  general  words  of  Lord  Tenter' 
den  ought  not  to  be  qualified,  and  they  were  qualified  ac- 
cordingly; but  the  general  decision  in  that  case  would  still 
be  in  favour  of  the  present  plaintiff.  [Lord  Abinger^  C.  B. — 
In  Clarice  v.  Spence  it  was  part  of  the  contract  that  the 
ship  was  to  be  built  under  the  superintendence  of  an  agent 
of  the  purchaser].  There  was  no  stipulation  to  that  effect 
here,  but  in  fact  it  was  superintended  by  Harris,  the  agent 
of  the  Tees  Coal  Company.  The  case  is  in  this  respect 
certainly  not  so  strong  as  Clarke  v.  Spence^  but  stronger 
than  Woods  v.  Russell.  Harris  must  be  considered  as 
superintendent  for  the  purchasers  generally. — Secondly,  it 
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Bxeh.  of  PUai,  is  said  that  this  action  will  not  lie.  because  it  is  an  action 

1837* 

^     by  one  tenant  in  common  against  another ;  but  the  defend- 

Laidlbr  ant  is  not  entitled  to  that  defence  upon  this  record,  since 
BuEUNfON.  ^®  cannot  shew,  under  the  plea  of  not  guilty,  that  he  was 
justified,  as  tenant  in  common  with  the  plaintiff,  in  com- 
mitting the  conversion  in  fact :  Stancliffe  v.  Hardwick  (a). 
It  was  there  expressly  held,  that  if  the  defendant  has 
made  a  conversion  in  fact  of  the  chattel  (as  by  n  sale), 
which  he  proposes  to  justify  by  his  joint  control  over  it»  be 
must  plead  in  confession  and  avoidance,  inasmuch  as  the 
plea  of  not  guilty  puts  in  issue  the  fact  of  the  conversion 
only,  and  not  the  tortious  nature  of  it  (6). 

W.  H.  WaUoUy  contra. — First,  no  property  passed  by 
this  agreement.  The  contract  is,  in  the  first  part,  rather 
a  sort  of  prospectus  of  the  ship,  and  of  the  mode  in  which 
she  is  ultimately  to  be  completed.  It  is  headed  '*  Parti* 
culars  of  build  and  description  of  a  new  ship  now  about 
one«third  built."  It  does  not  purport  to  be  a  sale  of  a 
third  part,  as  the  hull  of  a  vessel.  The  instrument  goes, 
on  to  describe  the  timber,  anchors,  &c.,  to  be  used  and 
applied  in  the  building  of  it  "  for  the  sum  of  1,7502.'*  As 
far  as  that  goes,  it  is  a  mere  offer  to  sell  a  complete  ship 
for  so  much.  [Parke,  B. — It  appears  to  be  a  sort  of 
what  the  civilians  called  obligatio  certi  corporis,  which 
you  say  does  not  pass  the  property.  The  builder  might 
be  guilty  of  a  breach  of  contract  if  he  did  not  finish  that 
ship ;  but  the  question  is,  if  he  finished  it,  and  sold  it  to 
another,  would  trover  lie  ?]  The  terms  of  acceptance  are 
these — ''We,  the  undersigned,  hereby  agree  to  take  shares 
in  the  before-mentioned  vessel,  as  set  opposite  to  our  re* 
spective  names,  and  also  the  mode  of  payment."  That  is, 
not  we  agree  then  to  buy,  but  to  take  shares  in  the  vessel 
when  complete.     The   parties   sign  at  different  periods. 

(a)  2  C.  M.  &  R.  1.  (6)  See  also  Vernon  v.  Shipton,  ante,  9. 
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It  is  not  like  the  case  of  ooe  single  party  agreeing  that  Bxck.  rf  Pitoi, 
a  vessel  is  to  be  built  for  him,  and  to  be  under  his  super-  ^ 

intendence.  And  there  was  in  fact  no  superintendence ;  Laidler 
Harris  merely  went  there  like  a  person  going  to  a  coach-  builimsov. 
maker  to  see  how  his  carriage,  which  he  has  ordered,  is  go- 
ing on  building.  Where  the  specific  article  is  ready  for  de« 
livery,  and  the  price  fixed,  the  property  passes ;  but  if  it  is 
incomplete,  and  incapable  of  delivery,  the  property  does  not 
pass  until  the  article  is  completed,  and  there  is  an  assent  on 
the  part  of  the  purchaser  that  it  is  conformable  to  the  con- 
tract. It  is  expressly  so  laid  down  in  Clarke  v.  Spenee. 
[Lord  Abinger^  C.  B. — Is  assent  or  dissent  material  ?  May 
not  the  purchaser  renounce  it  if  it  is  not  according  to  the 
contract,  though  the  property  may  have  passed?]  No;  be 
would  be  bound  to  take  to  it  if  the  property  had  passed, 
and  must  bring  his  action  for  the  injury  done  him  by  the 
breach  of  the  contract.  If  the  property  has  passed,  there 
is  no  power  of  rejection.  [^Parke^  B. — If  the  parties  only 
agreed  to  buy  that  particular  ship  when  complete,  the  pro- 
perty would  not  pass,  though  the  builder  could  not  comply 
with  the  contract  by  delivering  another  ship].  In  Clarke 
V.  Spence,  there  was  no  power  of  rejection.  The  judges 
there  begin  by  laying  down  certain  known  principles  of 
law  (a) :  *'  That,  in  general,  under  a  contract  fur  the  build- 
ing a  vessel,  or  making  any  other  thing  not  existing  in 
specie  at  the  time  of  the  contract,  no  property  vests  in  the 
party  whom,  for  distinction,  we  will  call  the  purchaser, 
during  the  progress  of  the  work,  nor  until  the  vessel  or 
thing  is  finished  and  delivered,  or  at  least  ready  for  deli- 
very and  approved  by  the  purchaser;  and  that  even  when 
the  contract  contains  a  specification  of  the  dimensions  and 
other  particulars  of  the  vessel  or  thing,  and  fixes  the  pre- 
cise mode  and  time  of  payment  by  months  and  days." 
[Alderson,  B. — There  the  payments  were  according  to  the 

(a)  4  Ad.  &  £11. 466. 
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Baedu  of  Pleat,  corresponding  portions  of  the  work  done,  and  it  was  a  sale 
^  of  each  specific  portion  as  completed].  Woods  v.  Russell 
Laidler  has  no  application  to  the  present  case;  it  was  decided 
BuRLiNsoN.  on  the  ground  of  there  being  a  certificate  of  registry.  In 
Goode  T.  Langley  (a),  A.  agreed  with  B.  to  make  a  gig  for 
a  gi^en  price.  The  body  of  the  gig  and  wheels  were 
selected  by  B.,  and  A.  promised  to  deliver  it  in  a  few  days. 
The  full  price  was  paid.  Before  it  was  finished  it  was 
seized  by  the  sheriff  under  a  fi.  fa.  against  A.  The 
gig  was  afterwards  finished  and  delivered  to  B.,  with  the 
assent  of  the  judgment  creditor ;  the  sheriff  subsequent- 
ly retook  it  to  secure  his  poundage :  it  was  held  that  he 
had  no  right  to  do  so,  and  that  B.  might  maintain  tro- 
ver for  the  gig :  but  there  the  Court  proceeded  merely  on 
the  ground  that  the  sheriff  had  made  a  second  seizure  of 
the  goods,  and  that  he  could  not  protect  himself  for  seiz- 
ing twice.  It  was  there  argued  that  the  right  to  the  price 
and  the  vesting  of  the  property  were  correlative :  and 
the  Court  might  easily  have  disposed  of  the  case  by  say- 
ing that  the  property  had  passed  to  B.  by  a  selection  of 
part  of  the  chattel,  if  they  had  thought  so.  In  Atkinson 
y.  Bell  (6),  A.,  having  a  patent  for  certain  spinning  machi- 
nery, received  an  order  from  B.  to  have  some  spinning 
frames  made  for  him.  A.  employed  C.  to  make  the  ma- 
chines for  B.,  and  informed  the  latter  of  it.  After  the 
machines  had  been  completed,  A.  ordered  them  to  be 
altered.  They  were  afterwards  completed  according  to 
this  new  order,  and  packed  up  in  boxes  for  B.,  and  C.  in- 
formed B.  that  they  were  ready,  but  he  refused  to  accept 
them :  and  it  was  held  that  C.  could  not  recover  the  price 
from  B.  in  an  action  for  goods  bargained  and  sold,  or  for 
work,  labour,  and  materials.  The  argument  was  there 
rested  on  the  ground  that  specific  articles  were  pointed 

{a)  7  B.  &  Cr.  26. 
(6)  8  B.  &  C.  277;  2  Moo.  &  R.  292,  S.  C. 
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out  to  the  purchaser  as  those  with  which  the  machines  Etch,  of  PUai, 

2837. 
were  to  be  completed.     But  Bayley^  J.,  says  : — "  When  ^ 

goods  are  ordered  to  be  made,  while  they  are  in  pro-  Laidleb 
gress  the  materials  belong  to  the  maker.  The  property  Buelinsov. 
does  not  vest  in  the  party  who  gave  the  order  until  the 
thing  ordered  is  complete.  And  although  while  the  goods 
are  in  progress  the  maker  may  intend  them  for  the  person 
ordering,  still  he  may  afterwards  deliver  them  to  another, 
and  thereby  vest  the  property  in  that  other.  Although 
the  maker  may  thereby  render  himself  liable  to  an  action 
for  so  doing,  still  a  good  title  is  given  to  the  party  to  whom 
they  are  so  delivered."  So  here,  all  that  appears  is  an  in- 
tention that  the  ship  in  question  should  be  delivered  when 
finished,  which  intention  might  have  been  altered.  The 
property  might  have  passed  if  the  plaintiff  had  assented 
after  the  ship  was  finished,  but  there  was  no  such  assent. 
Supposing  the  builder  had  died  whilst  it  was  unfinished, 
and  his  executor  had  been  without  assets,  and  unable  to 
complete  the  vessel,  if  the  argument  on  the  other  side  is 
good  for  any  thing,  the  purchaser  would  be  entitled  to  the 
hull  without  paying  any  part  of  the  price.  But  there  is  a 
greater  difficulty  still.  The  contract  is  by  five  or  six  per- 
sons to  take  shares.  Who  is  to  say  whether  the  ship  is 
built  according  to  the  contract  ?  The  money  is  to  be  paid, 
by  the  terms  of  the  contract,  according  to  the  shares  set 
opposite  their  respective  names.  It  is  obvious  that  payment 
and  delivery  would  be  cotemporaneous.  The  entire  con- 
tract is  in  the  hands  of  the  builder.  The  times  and  mode  of 
payment  will  not  alter  it :  whenever  the  money  was  to  be 
paid,  the  contract  only  is  to  be  looked  to  for  the  intention 
of  the  parties.  [Lord  Abinger,  C.  B. — It  all  turns  on  the 
contract]. 

Temple,  in  reply. — It  is  said  that  this  is  not  a  contract 
for  an  immediate  purchase  of  the  ship  in  its  then  state, 
but  when  completed.    The  words  are,  "  We  hereby  en- 
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Exeh.  qf  Pleat,  gage  to  take  shares  in  the  before-mentioned  vessel ;"  it  is 
^     said  that  that  means  '*  vessel  when  completed  :"  but  sup- 
Laidler       pose  the  words  had  been,  "  We  hereby  engage  to  buy 
BoRLiNBoir.     shares ;"  that  would  certainly  have  shewn  a  present  inten- 
tion  ;  and  the  words  used  are  in  substance  the  same.     The 
contract  does  not  say  **  when  finished."     If  actual  payment 
is  important  to  shew  a  purchase  at  the  time  of  a  specific 
chattel,   according  to    Woods  v.  Russell  and    Clarke  v. 
Spence,  here  there  has  been  an  appropriation  by  payment. 
[^Parke^  B. — No ;  the  agreement  itself  was  evidence  in  those 
cases  of  the  intention  of  the  parties  that  the  property  should 
pass  at  the  time.     This  case  would  have  been  like  Woods 
V.  Russell,  if  the  agreement  had  been  to  pay  so  much  down, 
and  so  much  when  finished].  The  contract  vests  a  property 
at  the  time  of  signing.     It  makes  no  difference  that  the 
purchasers  sign  at  different  times,  as  the  vendor  signs  only 
once.  [^AldersofiyB. — The  contracts  for  shares  were  signed 
at  different  times :  what  specific  portion  of  the  congeries 
of  planks  does  each  buy?]     It  was  the  purchase  of  a  ship 
which  was  described  to  be  in  a  certain  condition  on  the  10th 
of  June,  1833;  and  it  continues  to  exist  six  months  after- 
wards, although  more  work  was  then  done  to  it.     The 
vendor  signs  only  once,  at  that  date :  it  is  not  a  contract 
signed  by  him  at  different  times  for  the  sale  of  a  different 
article.    The  signature  of  the  bankrupt  at  the  time  is  evi- 
dence of  an  intention  to  vest  the   property  in  the  pur- 
chasers, and  that  it  was  to  take  effect  when  signed.     If 
the  purchasers  had  not  been  bound,  they  would  not  have 
paid  the  money  afterwards.     The  payment  shews  that  the 
contract  was  not  to  have  effect  afterwards,  but  in  praesenti. 

Lord  Abinger,  C.  B. — There  is  no  occasion  to  qualify 
the  doctrine  laid  down  in  Woods  v.  Russell  or  Clarke  v. 
Spence.  I  consider  the  principle  which  those  cases  esta- 
blish to  be,  that  a  man  may  purchase  a  ship  as  it  is  in  pro- 
gress of  building;  and  by  the  terms  employed  there,  the 
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contract  was  of  that  character :  a  superintendent  was  ap-  iSrcA.  rf  Pteoi, 
pointed,  and  money  paid  at  particular  stages.    The  Court  ^ 

held  that  that  was  evidence  of  an  intention  to  become  the      Laidler 

mm 

purchaser  of  the  particular  ship,  and  that  the  payment  of  Burlinson. 
the  first  instalment  vested  the  property  in  the  purchasers. 
Suppose  the  builder  had  died  after  the  first  instalment  was 
paid 9 — ^the  ship  in  its  then  state  would  have  become  the 
property  of  the  purchaser,  and  not  of  the  exeeutors.  A 
party  may  agree  to  purchase  a  ship  when  finished,  or  at 
she  then  stands.  Of  which  sort  is  this  contract  ?  Did  it 
pass  the  property  to  the  purchaser  presently,  or  was  it  to 
pass  when  the  ship  was  finished?  I  think  it  is  of  the 
latter  description.  There  would  have  been  a  specific  sum 
appropriated,  if  a  sale  in  the  present  state  bad  been  in- 
tended. The  contract  is  also  for  goods  to  be  supplied, 
cables,  &c.,  when  she  was  finished.  If  the  seller  became 
bankrupt,  or  died,  what  sum  could  be  recovered?  No 
price  is  appropriated  by  the  parties.  It  is  not  till  she  is 
finished  and  deKvered  that  the  sale  takes  effect. 

Parke,  B. — I  concur  in  the  view  which  has  been  taken 
by  the  Lord  Chief  Baron.  The  whole  case  resolves  itself 
into  a  construction  of  the  contract.  Was  it  a  present  bar- 
gain and  sale  of  the  materials  of  the  ship  lying  there  ?  If  a 
man  bargain  for  a  specific  chattel,  though  it  is  not  delivered, 
the  property  passes,  and  an  action  lies  for  the  non-delivery, 
or  of  trover.  Lang  fori  v.  Tiler  (a).  But  it  is  equally  clear 
that  a  chattel  which  is  to  be  delivered  in  futuro  does  not 
pass  by  the  contracL  Two  questions  arise : — First,  is  this 
an  article  which  would  correspond  with  the  terms  of  the 
contract? — secondly,  is  it  a  contract  for  an  article  to  be 
finished  ?  In  the  latter  case,  the  article  must  be  finished 
before  the  property  vests.  In  the  first,  an  action  would 
lie  at  once  for  the  non-delivery.   The  contract  describes  aill 

(a)  I  Salkeld,113;  Sheppard's Touchstone,  224,225. 
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Exeh.  ^  Pitat,  the  several  particulars  to  be  supplied,  and  then  it  concludes, 
-*  ''We  the  undersigned  agree  to  take  shares  in  the  before- 
Laidler  mentioned  vessel."  The  plaintiff  is  a  purchaser  of  one- 
BuKLiNsoN.  fourth.  It  is  clear  that  he  was  not  to  pay  for  the  materials 
as  then  existing ;  and  also  that  many  other  parties,  accord- 
ing to  the  stipulations,  were  to  have  an  interest  in  the  ship 
when  finished.  It  is  most  like  the  case  of  Mucklow  v. 
Mangles  {a).  There  is  no  sum  here  which  can  be  said 
to  be  the  price  of  the  chattel  in  its  then  state.  In  Woods 
V.  Russell  there  were  three  ingredients,  on  which  the  judg- 
ment of  the  Court  was  founded.  First,  a  sum  was  paid, 
which  appropriated  the  work  as  then  finished ;  secondly, 
a  superintendent  was  employed  ;  thirdly,  there  was  the  cer- 
tificate of  registry.  In  Clarke  v.  Spence  two  of  these  cir- 
cumstances concurred.  The  payment  by  instalments  was 
evidence  of  appropriation  of  the  work,  as  the  instalments 
were  paid.  But  here  there  is  no  sum  which  can  by  any 
possibility  be  considered  as  the  price  of  the  materials 
then  put  together.  It  was  an  entire  contract  to  purchase 
the  ship  when  finished,  and  no  property  passed  till  then. 

BoLLAND,  B. — In  Woods  V.  Russell^  and  Clarke  v, 
Spence,  the  contract  was  made  for  a  specific  thing  in  ex- 
istence :  here  it  is  treated  throughout  as  executory. 

Alderson,  B. — To  vest  the  property,  the  identical  goods 
must  be  sold,  and  the  price  fixed.  What  were  the  specific 
goods  here?  If  one-third  of  the  ship  was  sold,  it  would 
vest ;  but  if  it  was  to  be  the  ship  when  complete,  that  was 
not  ascertained  at  the  time,  and  did  not  pass.  In  Woods 
V.  Russellf  the  contract  was  for  the  sale  of  specific  parts 
of  the  ship,  to  be  paid  for  successively  at  particular  stages 
of  it ;  and  it  was  held,  that  it  vested  the  property  in  the 
ship  so  in  progress.     That  was  the  construction  of  the 

(a)  1  Taunt.  318. 
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contract;  and  on  similar  words,  in  Clarke  v.  Spence,  the  ^*^\^J*^^^' 
same  construction  was  put  by  the  Court.  ^^^^^^J^^^ 

Laidlbr 
Judmnent  for  the  defendant.         „     •• 


AuoARDE  and  Others,  Assignees  of  William  Last, 

a  Bankrupt,  v.  Thompson. 

AJEBT  for  goods  sold  and  delivered,  and  for  money  Apitintifl;  to 
found  to  be  due  on  an  account  stated  with  Last  before  his  J^^^lf^  Ihlffgth 
bankruptcy,  and  also  on  an  account  stated  with  the  assig-  *f?'®'*  °^^^® 

,        "^  ,  .        °     6  Geo.  4,  c  16, 

nees  since  the  bankruptcy.  Pleas,  nunquam  indebitatus,  must  either 
and  a  set  off.  It  appeared  that  on  the  4th  of  November,  oHiaTe'his* 
1836,  the  defendant  became  bankrupt ;  on  the  5th  a  notice  ^'^^Xr'"*^'^- 
was  given  by  the  plaintiffs'  attorney  that  the  plaintiffs  bad  tii^f  under  the 
elected  to  go  in  and  prove  their  debt  under  the  fiat,  m 
pursuance  of  the  6  Geo.  4,  c.  16,  s.  59,  and  that  no  further 
proceedings  would  be  taken  in  the  action.  No  proceeding 
was  taken  on  the  part  of  the  plaintiffs  until  the  9th  of 
November,  when  the  defendant  served  the  plaintiff's  attor- 
ney with  a  rule  to  reply ;  upon  which  he  applied  to  the 
Court  for  a  stay  of  proceedings  on  the  terms  of  the  59th 
section  of  the  Bankrupt  Act,  and  on  the  14th,  obtained 
a  rule  for  that  purpose.  On  the  16th  of  November, 
the  plaintiffs'  attorney  attended  with  the  assignees  before 
Mr.  Commissioner  Williams,  for  the  purpose  of  proving 
the  debt,  when  evidence  was  gone  into;  but  in  consequence 
of  the  absence  of  Last,  the  further  consideration  of  the 
proof  was  adjourned.  On  the  16th  of  December  they 
again  attended ;  but  Last  not  having  appeared,  no  further 
proceeding  was  taken  in  reference  to  the  proof.  The 
plaintiffs' attorney  having  learnt  that  there  was  to  be  another 
meeting  on  the  4th  of  January,  served  Last  with  a  summons 
to  appear ;  and  in  consequence  Last  sent  his  brother  to  the 
VOL.  11.  s  s  M.  w. 
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*»*•  ^f^^>  plaintiffs*  attorney,  to  inform  him  that  he  (the  bankrupt)  was 
^  confined  to  his  house,  and  unable  to  attend  before  the  Com- 
AnoAEDE  missioner.  The  plaintiffs'  attorney  requested  to  have  a 
THoMPsoif.  medical  certificate  to  that  effect,  which  the  brother  pro- 
mised him  in  the  course  of  the  day  ;  but  the  certificate  not 
having  been  sent^  the  plaintiffs,  believing  that  Last  would 
not  appear  before  the  Commissioner,  did  not  attend.  The 
afiidavit  of  the  plaintiffs'  attorney  also  stated,  that,  imme- 
diately on  the  defendant's  name  appearing  in  the  Gazette, 
the  plaintiffs  determined  to  relinquish,  and  did  relinquisby 
the  suit,  intending  to  prove  the  debt  under  the  fiat.  On 
the  13th  of  January,  Crowder  obtained  a  rule  calling  upon 
the  plaintiffs  to  shew  cause  why  the  defendant  should  not 
be  at  liberty  to  sign  judgment  for  want  of  a  repUcatioo, 
and  why  the  rule  of  the  14th  of  November  should  not  be 
rescinded.  The  afiidavit  on  which  this  rule  was  obtained 
stated,  that  the  plaintiffs'  attorney  had  taken  out  a  sum* 
mens  to  set  aside  the  proceedings,  on  the  ground  that  the 
action  had  abated  by  the  bankruptcy  of  the  defendant ; 
which  was  attended  before  BoUand,  B.,  on  the  7th  and 
10th  of  November,  when  the  learned  Baron  decided 
that  the  action  did  not  abate  :  that,  on  the  9th  of  Novem- 
ber, the  defendant's  attorney  served  the  plaintiffs'  attor* 
ney  with  a  rule  to  reply;  that  he  did  not  reply,  but, 
on  the  14th  of  November,  obtained  the  before-mentioned 
rule  to  stay  the  proceedings:  that  on  the  4th  of  January, 
Last,  the  bankrupt,  attended  before  the  Commissioner, 
when  he  and  the  defendant  were  examined ;  that  Last 
stated  that  the  defendant's  account  was  correct,  and 
that  there  was  a  balance  due  to  the  defendant ;  and  that, 
in  consequence,  the  Commissioner  refused  to  allow  the 
plaintiffs  to  prove  any  debt,  as  the  plaintiffs  were  indebted 
to  the  defendant.*— In  Hilary  Terra  last, 

Plati  and  Hughes  shewed  cause. — The  question  b. 
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whether  this  is  a  case  falling  within  the  59th  section  *^:^/*^' 
of  the  6  Geo.  4,  c.  I6.     That  section  enacts,  «' that  no     v      ^  ..^ 
creditor  who  has  brought  any  action  or  instituted  any      Au«A»»i 
suit  against  any  bankrupt,  in  respect  of  a  demand  prior     Tb^mmoii. 
to  the  bankruptcy,  or  which  might  have  been  proved 
as  a  debt  under  the  commission  against  such  bankrupt, 
shall  proTC  a  debt  under  such  commission,  or  have  any 
claim  entered   upon  the  proceedings  under  such  com- 
mission, without  relinquishing  such  action  or  suit;  and 
the  proving  or  claiming  a  debt  under  a  commission  by  any 
creditor,  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission,  with  respect  to  the 
debt  so  proved  or  claimed."  [ParkCfB. — Is  not  that  clause 
a  protection  given  to  the  defendant?]     It  is  apprehended 
it  is  a  mutual  protection.     It  cannot  be  held  that  a  judg* 
ment  is  to  be  entered  against  the  plaintiff  for  want  of  a 
replication,  when  he  had  no  power  to  go  on  ;  and  the  act 
of  claiming  to  prove  under  the  commission  totally  prevents 
him  from  doing  so.    In  Ex  parte  Woolley  (a),  where  the 
petitioner's  claim  had  been  rejected  by  the  Commissioners, 
on  the  ground  that,  as  he  was  proceeding  in  an  action,  he 
ought,  antecedent  to  the  admission  of  his  proof,  to  have 
produced  the  rule  of  discontinuance  in  the  action,  the 
Lord  Chancellor  said : — '^  If  the  creditor  discontinues,  he 
does  it  under  the  uncertainty  whether  his  claim  will  be 
admitted  or  not;  while,  on  the  other  hand,  by  the  act  of 
Parliament  (49  Geo.  3,  c.  ISl,  s.  ^),  the  proof  or  claim  in 
itself  operates  as  a  discontinuance.    In  Kemp  v.  Potter  (6), 
where  the  plaintiff  in  an  action  against  a  bankrupt  made 
his  election  to  proceed  under  the  commission,  it  was  held, 
that  the  defendant  was  entitled  to  have  some  entry  or 
suggestion  recording  the  election  put  upon  the  record. 
If  the  defendant  here  had  been  applied  to  have  that  done, 

(a)  1  Rose,  B.  C.  394.  (6)  6  Taunt.  M9. 

ss3 
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£mA.  (/  Phai,  the  plaintiffs  would  haye  done  it.    Immediately  after  the 
1837.  •  . 

^     claim  was  made,  the  defendant  might  have  called  upon 

AuoARDB      the  plaintiffs  to  enter  a  suggestion.   After  the  notice  of  the 

Mm 

Thompson,  ^th  of  November,  and  the  rule  to  stay  the  proceedings  on 
the  14tb,  the  plaintiffs  were  clearly  precluded  from  going 
on.     The  protection  ought  to  be  mutual. 

Crotoder,  in  support  of  the  rule. — The  clause  was  in- 
tended to  prevent  the  creditor  having  two  remedies  at  the 
same  time.  It  restricts  him  from  proving  under  the  eomr 
mission,  unless  he  relinquishes  the  action.  [Lord  Abinger, 
C.  B. — It  goes  on — "  and  the  proving  or  claiming  a  debt 
under  a  commission  by  any  creditor,  shall  be  deemed  an 
election  by  such  creditor  to  take  the  benefit  of  such  com- 
mission, with  respect  to  the  debt  so  proved  or  claimed.** 
Parke,  B.,  to  Plait. — ^You  must  shew  that  you  have 
proved,  or  claimed  to  prove,  under  the  commission.  Have 
you  shewn  that  ?  Plaii* — Yes ;  the  term  claim  does  not 
mean  that  the  plaintiff  is  to  make  out  that  a  debt  is  due.] 
The  claim  must  be  something  specific.  It  is  not  enough  to 
say,  I  demand  a  debt  due  from  the  bankrupt.  There  should 
be  some  specific  claim,  so  as  to  have  some  entry  on  the 
proceedings  before  the  Commissioner.  The  words  of  the 
statute  are  positive,  and  are  coniSned  to  the  proving  a 
debt,  or  having  a  claim  entered  on  the  proceedings. 
[Parke,  B. — In  Ex  parte  Frith  (a),  it  was  held,  that  a 
party  tendering  the  proof  or  claim  of  a  debt  under  a  com- 
mission, is  entitled  to  the  judgment  of  the  commissioners 
upon  his  right  to  prove  or  claim,  before  he  discharges  the 
bankrupt,  or  relinquishes  his  action.  There  could  not  be 
a  claim  entered  until  the  commissioner  had  allowed  it. 
You  say  that  the  plaintiffs  have  never  been  in  a  situa- 
tion to  raise  the  question  as  to  their  election  to  prove 

(a)  1  Glyn&J.  165. 
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under  the  commission.]     No  ;  not  until  a  claim  is  admit-  ^^^  ^  ^^^^* 

1837. 
ted  to  be  entered  on  the  proceedings.     It  is  a  statutable  ^' 

discontinuance  as  soon  as  the  claim  is  properly  made ;  but      AuaA&Ds 

to  come  within  the  act,  there  must  be  a  regular  claim     Thompson. 

entered.     Suppose  a  party   were   to  bring   a  frivolous 

action,  and   the  defendant  became  bankrupt,   and   the 

plaintiff  were  to  go  before  the  commissioners  and  make 

a  claim,  and  they  refused  it,  could  it  be  said  that  he  might 

come  here  and  allege  that  he  had  made  a  claim,  and  so 

get  rid  of  the  costs  of  the  action  ? 

Cur.  adv.  vult. 

In  the  present  Term^ 

Lord  Abinger,  C.  B.,  said : — On  the  argument  in  this 
case,  a  doubt  arose  whether  the  plaintiffs  had  done  suffi- 
cient to  constitute  the  making  of  a  claim  to  prove  under  a 
commission  of  bankrupt,  within  the  meaning  of  the  59th  sec^ 
tion  of  the  Bankrupt  Act.  We  are  of  opinion  that  a  party 
does  not  bring  his  case  within  the  act,  so  as  to  amount  to 
an  election  to  prove  under  the  commission,  unless  he  has 
proved  his  debt,  or  had  his  claim  entered  on  the  proceed- 
ings under  the  commission.  The  words  are — ''  that  no 
bankrupt  who  has  brought  any  action,  &c.,  in  respect  of 
any  demand  prior  to  the  bankruptcy,  or  which  might  have 
been  proved  as  a  debt  under  the  comm'ssion  against  such 
bankrupt,  shall  prove  a  debt  under  such  commission,  or 
have  any  claim  entered  on  the  proceedings  under  such 
commission^  without  relinquishing  such  action  or  suit ;  and 
the  proving  or  claiming  a  debt  under  a  commission  by  any 
creditor,  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  commission  with  respect  to  the 
debt  so  proved  or  claimed."  In  this  case,  there  has  nei- 
ther been  a  debt  proved  nor  any  claim  entered  on  the  pro- 
ceedings under  the  commission.  We  are  of  opinion  that 
the  plaintiffs  could  not  have  the  privilege  of  discontinuing 
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ISm*.  rf  Fk09,  the  action  without  payment  of  costs,  until  one  or  the  other 

^     has  been  done.     That  part  of  the  rule  which  prays  that 

Apoaroe      the  defendant  may  be  at  liberty  to  sign  judgment,  must 

TBOMtsoH.    b^  discharged;   but  the  order  to  stay  the   proceedings 

must  be  rescinded. 

Rule  accordingly. 


END  OF  EASTER  TERM. 
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James  and  Others,  Assignees  of  Arthur  EmersoNi  a    £J^J^^  ^f  Phot, 
Bankrupt,  v.  Griffin  and  Hillhouse.  ^   ^^^'  ^ 

X  ROVER  for  lead.     The  pleadings  are  fully  stated  in  Goods  were 
the   report  of  this   case   on   the   first  motion  for  a  new  d^"ueraW^ii  ' 
trial  la).    The  Court  havins  granted  a  new  trial,  the  case  SV*  "^*' 

^    '  ^  ^  '  Thames:  on 

was  again  tried  at  the  London  Sittings  after  Hilary  Term,  the  arrival  of 
1836,  when  the  following  facts  were  proved  in  evidence : —  the  river  the 
In  Novemher,  1834,  Mr.  Stagg,  a  wholesale  lead  mer-  xl'tohaveXi 

landed  imme- 
diatalyt  A.,  in  consequence,  sent  B.,  his  son,  wiih  directions  to  land  them  at  a  wharf  where  he 
was  accustomed  to  have  goods  landed  for  him,  and  kept  until  he  carted  them  away  to  his 
eustonters  in  his  own  cans;  but  A.  (being  then  insolvent)  at  the  same  limt  told  B.  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to  take  them,  and  that  the  vendor  ought  to  have 
them.  The  goods  were,  by  B.'s  direction,  landed  at  the  wharf,  nnd  there  stopped  in  transitu  by 
the  vendor.  In  trover  for  the  goods  by  the  assignees  in  bankruptcy  of  A.  against  the  wharfinger: 
—Heldt  that  the  declarations  so  made  by  A.  to  B.  were  admissible  in  evidence,  although  they 
were  not  communicated  to  the  vendor  or  to  the  wharfinger;  and  that  they  shewed  that  A.  had  not 
taken  possession  of  the  goods  a*  otcner,  and  therefore  that  the  transitus  was  not  deleruined. 
[Lord  Abinger,  C.  B.,  dissentiente.] 

(a)  1  Meeson  &  W.  20. 
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^^\^n^^*  chant  at  Stockton,  shipped  on  board  of  two  vessels  called 

the  Fanny  and  the  Cumberland,  a  quantity  of  sheet  lead, 
consigned  to  Emerson,  the  bankrupt,  who  carried  on  bosi- 
ness  as  a  lead  and  tin  merchant  in  Lawrence  Pountney 
Lane,  and  had  there  a  counting-house  and  warehouse.  The 
lead  was  deHverable  to  Emerson  at  London,  in  the  river. 
The  vessels  arrived  in  the  port  of  London  on  the  7th  of 
December;  on  the  8th  the  captains  called  at  Emerson's 
counting-house,  and  there  saw  his  son,  who  transacted 
business  for  his  father,  and  were  very  urgent  to  get  the 
lead  discharged.  The  son  communicated  the  captains'  wish 
to  his  father,  but  he  gave  him  no  directions.  They  came 
again  on  the  9th  and  10th,  and  on  the  latter  day  Emerson, 
the  bankrupt,  told  his  son  to  tell  the  captains  to  take  the 
lead  out  and  land  it  at  Beal's  wharf,  which  was  a  wharf 
belonging  to  the  defendants,  Messrs.  Griffin  &  Hillhouse^ 
and  nearly  opposite  to  which  the  vessels  were  lying.  The 
son  in  consequence  went  to  BeaFs  wharf,  and  saw  Hill- 
house,  and  told  him  that  they  (the  wharfingers)  were  to 
land  the  lead,  on  which  Hillhouse  asked  if  it  was  to  be 
carted  away.  The  son  said  he  did  not  know.  Hillhouse 
then  said  it  had  better  be  piled  away ;  to  which  the  son 
answered  "  Yes/*  It  had  been  agreed  between  the  cap- 
tain of  the  Fanny  and  the  son  that  he  was  to  pay  the 
lighterage  himself,  and  not  to  charge  it  to  his  father.  The 
Fanny  was  accustomed  to  land  her  goods  at  Bears  wharf. 
The  Cumberland  was  accustomed  to  trade  to  an  adjacent 
wharf  called  Heyes*s  wharf.  The  son  stated  that  lead 
had  been  landed  before  on  BeaFs  wharf  for  his  father: 
that  he  was  accustomed  to  land  his  sheet  lead  there, 
and  to  have  it  piled  up  and  kept  there  till  he  carted 
it  away  to  his  customers  in  his  own  carts ;  and  that  he 
never  brought  sheet  lead  to  his  own  premises,  but  sold 
it  from  the  wharf:  he  seldom  kept  it  so  long  as  a  month 
there,  and  did  not  pay  wharfage :  that  his  father's  lead 
did  not  usually  go  from  the  vessel  to  the  customers,  but 
that  he  usually  landed  it  at  the  wharf.     It  was  his  father's 
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practice  to  send  written  orders  for  landing  the  lead  at  the  Exeh.  ^  PUtu, 
wharf,  and  also  written  orders  when  it  was  to  be  carted 
away.  He  had  bought  goods  of  Stagg  before,  and 
owed  him  300/.  or  400/.  independently  of  this  contract, 
and  continued  to  do  so  until  his  bankruptcy.  The  son 
proved  also  that  at  the  time  his  father  spoke  to  him  about 
landing  the  lead  on  the  10th  of  December,  he  told  him 
that  under  the  circumstances  he  would  not  meddle  with  it, 
that  he  did  not  intend  to  take  it,  and  that  Mr.  Stagg 
ought  to  have  it ;  but  that  he,  the  son,  did  not  communi- 
cate that  to  the  wharfingers ;  that  he  knew  his  father  was 
then  in  insolvent  circumstances;  that  the  directions  his 
father  gave  him  were  to  tell  the  captains  to  land  it,  and  to 
tell  the  wharfingers  to  receive  it,  but  not  to  give  a  written 
order.  The  wharfingers,  however,  did  not  ask  for  any 
written  order,  nor  why  he  did  not  give  them  one.  On  the 
same  day,  the  10th  of  December,  the  lead  was  lightered 
from  the  two  vessels  into  a  barge  of  the  defendants, 
landed  at  Beal's  wearf,  and  piled  up  there.  On  the  ISth  of 
December  the  defendants  received  a  letter  from  Stagg, 
desiring  them,  if  possible,  to  stop  the  lead,  Emerson  hav- 
ing refused  to  accept  a  bill  for  the  price.  On  the  22nd  of 
December,  a  fiat  in  bankruptcy  was  issued  against  Emer- 
son, under  which  the  plaintiffs  were  duly  appointed  as- 
signees. The  freight  and  wharfage  of  the  goods  still  re- 
mained unpaid. 

The  Lord  Chief  Bar6n,  in  summing  up,  said  that  he 
had  received  the  evidence  of  the  intention  of  the  bank- 
rupt not  to  meddle  with  the  goods,  not  communicated  to  the 
defendant,  or  to  any  agent  who  could  act  for  Stagg,  with 
considerable  doubt;  but  that,  as  it  was  admitted,  he 
would  leave  it  to  them  (the  jury)  for  their  opinion  whether 
it  made  any  difference  in  the  conclusion  to  be  drawn  from 
the  other  evidence:  and  desired  them  to  say,  if  they  thought 
themselves  bound  to  find,  upon  the  other  facts  of  the  case, 
that  the  transitus  was  at  an  end,  and  that  the  defendants 


V. 

Orifpik* 
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Bxck.  tf  P(M«,  held  as  agents  of  Emerson,  whether  they  thought  the 
^  J'  ^  declared  intention  to  the  son,  not  communicated  to  the 
James  defendants,  made  any  difference  in  their  conclusion.  The 
jury  found  for  the  plaintiffs,  and  stated  that  the  inten- 
tion  of  the  bankrupt,  expressed  only  to  the  son,  and  not 
followed  up  by  any  act,  did  not,  and  in  their  opinion  ought 
not,  to  influence  their  verdict.  The  learned  Judge,  how- 
ever, gave  the  defendant  leave  to  move  to  enter  a  nonsuit^  if 
the  Court  should  think  the  intention  so  declared  was  evi« 
dence,  and  if,  as  matter  of  law,  it  was  of  sufficient  weight  to 
entitle  the  defendant  to  a  verdict.  Alexander  having,  in 
Easter  Term,  1836,  obtained  a  rule  accordingly, 

/^  Pollock f  Kelly i  and  Hoggins  shewed  cause;  and 
Sir  W.  W,  Folleit  and  Martin  (and  Alexander  was  with 
them)  were  heard  in  support  of  the  rule ;  but  as  the  argu- 
ments were  in  substance  the  same  as  those  urged  on  the 
former  rule,  it  is  deemed  unnecessary  to  re-state  them. 

The  Court  took  time  to  consider ;  and  now,  there  being 
a  difference  of  opinion  amongst  the  Judges,  they  delivered 
their  judgments  seriatim. 

Alderson,  B. — In  this  case,  which  has  stood  over  for 
some  time,  in  the  expectation  that  the  parties  would  have 
come  to  some  agreement  between  themselves,  it  is  now 
become  necessary  that  the  Court  should  deliver  their 
opinion ;  and  as  we  are  not  agreed  in  that  opinion,  it  falls 
to  me  to  begin. 

This  was  an  action  of  trover  by  the  assignees  of  a  bank- 
rupt, for  some  lead  which  had  been  sliipped  by  a  person 
of  the  name  of  Stagg,  from  Stockton  in  Yorkshire,  and 
consigned  to  Emerson,  the  bankrupt.  The  defendants 
were  wharfingers  in  London ;  and  the  only  question  for 
the  Court  is,  whether  Stagg*s  right  to  stop  the  goods  in 
transitu  was  at  an  end  or  not.  The  facts  in  evidence 
were  these : — The  lead  in  question  was  shipped  on  board 
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two  vessels,  the  Fanny  and  the  Cumberland ;  and  these  &tch.  of  puat, 

.    -  1837 

ships  arrived  in  the  river  on  or  before  the  8th  of  Decem- 
ber, 1834.  On  the  8th,  9th,  and  10th  of  that  month,  the 
captains  called  at  the  warehouse  of  the  bankrupt  for 
orders,  being  urgent  to  get  rid  of  the  lead,  in  order  to 
avoid  demurrage.  They  could,  however,  obtain  no  direc- 
tions from  him ;  and  threatened  to  land  the  lead  unless  he 
gave  some  directions  about  it. 

On  the  10th  of  December,  the  bankrupt,  who  was  then 
in  insolvent  circumstances,  and  indebted  to  Stagg  to  a 
large  amount,  told  his  son,  who  usually  transacted  business 
for  him,  to  tell  the  captains  to  take  the  lead  out  of  their 
vessels,  and  to  land  it  at  Beal*s  (the  defendants*}  wharf, 
where  his  lead  had  been  before  deposited  on  various  occa- 
sions. But  the  bankrupt  told  his  son  at  the  same  time, 
that,  under  the  circumstances  in  which  he  was,  he  would 
not  meddle  with  it ;  that  he  did  not  intend  to  take  the 
lead ;  that  Stagg  ought  to  have  it.  He  was  also  forbidden 
by  the  bankrupt  to  give  any  written  order  for  the  landing 
of  the  lead  to  the  captains,  as  had  been  the  usual  custom 
of  the  bankrupt  before. 

With  these  instructions,  the  son  proceeded  to  act,  and 
verbally  directed  the  goods  to  be  landed  ;  and  when  they 
were  landed,  he  saw  Hillhouse,  one  of  the  defendants, 
and  told  him  that  they  were  to  land  the  lead ;  and  on  his 
asking  whether  it  was  to  be  carted  away,  replied  be  did 
not  know  ;  that  Hillhouse  then  said  it  had  better  be  piled 
away.  The  son  replied.  Yes ;  and  it  was  accordingly  done. 
No  communication  of  what  had  passed  between  the  bank- 
rupt and  his  son,  as  to  the  bankrupt's  intention  not  to 
meddle  with  the  lead,  was  made  to  the  defendants. 

These  being  the  facts  proved,  and  there  being  no 
doubt  as  to  them,  the  Lord  Chief  Baron  reserved  the 
question,  whether,  under  the  circumstances,  the  transitus 
was  at  an  end,  for  the  Court,  giving  leave  to  the  defendants 
to  enter  a  nonsuit  if  the  Court  thought  it  was  not  at 
an  end. 
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Eich.  of  Pku$f  And,  after  considering  the  case,  I  think  a  nonsuit  oaght 
^  ^  *  -  to  be  entered.  I  cannot  see  why  this  case  is  not  to  be 
James  governed  by  the  decision  of  the  Court  on  the  former  occa- 
Griffih.  sion.  In  that  case  I  conceived  that  the  Court  were  unani- 
mous in  thinking  that  the  question  for  the  jury  was,  whether 
the  acts  done  amounted  to  a  taking  possession  of  the  lead 
by  the  biankrupt  as  the  owner.  I  find  that  so  stated  m 
the  very  first  sentence  of  my  Lord  Chief  Baron*8  judg- 
ment, and  in  the  observations  which  afterwards  fell  from 
mj  brother  Park&  and  myself.  I  am  still  of  opinion  that 
that  is  the  true  question — ^and  if  it  be  so,  then  the  inten- 
tion of  the  bankrupt  is,  as  it  seems  to  me,  most  material, 
and  it  is  not  material  whether  it  was  or  was  not  communi- 
cated to  the  defendants,  except  as  a  test  for  the  jury  to 
judge  whether  such  intention  was  real  or  not.  Here  the 
intention  is  to  be  taken  as  real,  and  indeed  the  facta  are 
abundantly  clear  on  that  point.  Now,  the  taking  poasef^ 
sion  here  is  by  the  bankrupt's  agent,  and  the  declared 
intention  of  the  bankrupt  to  him,  where  he  directs  him  to 
do  the  act,  appears  to  me  to  be  precisely  the  same  as  if  the 
bankrupt  had  himself  done  the  act,  making  the  same  de- 
claration of  his  intention  at  the  time.  The  agent  has  only 
a  qualified  authority,  and  I  cannot  see  how,  under  such 
circumstances,  his  ordering  the  goods  to  be  landed  can 
be  held  to  be  a  taking  possession  of  them  by  the  bankrupt 
as  owner,  when  the  bankrupt  at  the  time  declares  thait 
the  agent  is  not  to  do  so — that  he  does  not  mean  thereby 
to  take  to  the  goods,  but  to  relieve  the  captains  from 
the  inconvenience  of  the  delay,  leaving  however  the  goods 
for  Stagg,  who  afterwards  stopped  them  in  transitu,  i 
place  no  reliance  on  the  circumstance  that,  contrary  to  the: 
usual  course,  the  goods  were  landed  without  a  written 
order — the  broad  ground  on  which  I  conceive  the  Court 
should  decide  the  question  is,  that  here  the  bankrupt  did 
not  take  possession  of  the  goods  as  owner  at  the  wharf  of 
the  defendants,  and  that  therefore  the  goods  still  remained 
at  the  defendants'  wharf  in  transitu — not  having  arrived  at 
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their  ultimate  place  of  destination,  and  not  havini;  been  Bgeh.  0/  PUtu, 
taken  possession  of  by  the  bankrupt  as  owner  at  any  inter-     ^   ^      . 
mediate  place.  James 

For  these  reasons  I  think  a  nonsuit  should  be  entered.         Q%ttm. 

BoLLANDi  B. — ^This  rule  calls  upon  the  plaintifiB,  the 
assignees  of  Arthur  Emerson,  to  shew  cause  why  the 
verdict  obtained  by  them  should  not  be  set  aside^  and  a 
nonsuit  entered^  or  why  there  should  not  be  a  new  trial. 
The  only  question  in  the  cause  was,  whether  the  lead  had 
arrived  at  its  ultimate  destination,  and  the  transitus  was 
determined.  This  cause  was  before  the  Court  upon  a 
former  rule  in  Hilary  Term  in  last  year,  and  a  new  trial 
was  granted  upon  the  ground,  that  the  only  question  that 
the  learned  Lord  Chief  Baron  had  left  to  the  jury  was, 
whether  the  defendants  took  possession  of  the  goods  as 
the  agents  of  the  bankrupt,  whereas  he  ought  to  have 
qualified  it  farther  by  calling  upon  them  to  say,  whether, 
supposing  the  defendants  to  be  the  agents  of  the  bank- 
rupt, they  received  the  lead  to  take  possession  of  it  for  his 
benefit,  or  only  to  keep  it  for  the  seller.  Upon  the  discus- 
sion of  that  rule  a  question  was  made,  whether  the  directions 
given  by  the  bankrupt  to  his  son,  whom  he  sent  to  order  the 
landing  of  the  lead,  in  which  he  expressed  his  intention 
not  to  receive  it  as  owner,  were  admissible  in  evidence, 
although  such  directions  were  not  communicated  to  the  de- 
fendants, the  wharfingers,  nor  to  the  seller.  It  appears  from 
the  judgments  of  the  majority  of  the  Court,  that  they 
were  of  opinion  the  directions  were  admissible.  The  learn- 
ed Lford  Chief  Baron  gave  no  decided  opinion  upon  the 
pmot,  although  it  may  be  collected  from  what  he  said  re- 
specting it,  that  he  had  doubts  respecting  its  admissibili- 
ty. Upon  the  second  trial  that  evidence  was  again  given, 
and  it  appears  clear  from  the  report  of  the  testimony  of 
the  bankrupt  and  his  son,  that  it  was  not  the  intention  of 
the  bankrupt,  when  the  goods  were  landed  at  the  wharf, 
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jBm*.  of  Pleat,  to  receive  them  as  his  own.     In  his  summing  up  to  the 
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jury  upon  this  point  of  the  intention  of  the  bankrupt,  de- 
clared to  his  son,  that  he  would  not  meddle  with  the  goods, 
the  learned  Lord  Chief  Baron  said  that  this  intention, 
not  declared  to  the  defendants,  nor  to  any  person  who  was 
agent  or  could  act  for  Stagg,  was  received  in  evidence 
by  him  with  considerable  doubt  in  his  own  mind  whe- 
ther it  was  admissible,  but  that,  as  it  was  admitted,  he  should 
submit  it  to  them  for  their  opinion,  whether  it  made  any 
difference  in  the  conclusion  to  be  drawn  from  the  other  evi- 
dence in  the  cause ;  that  if  in  point  of  law  the  evidence  was 
not  admissible,  and  the  conclusion  the  jury  drew  from  it 
was  against  the  plaintiffs,  the  plaintiffs  would  have  an  op- 
portunity of  setting  it  right  on  a  motion  for  a  new  trial :  if, 
on  the  contrary,  they  thought  it  made  no  difference  in  the 
conclusion  they  drew  from  the  other  facts,  it  would  be  of 
no  prejudice  even  if  it  was  not  admissible ;  and  he  there- 
fore desired  them  to  consider  what  conclusion  they  would 
draw  from  the  other  evidence,  and  then  to  say  whether 
that  conclusion  would  be  at  all  varied  by  the  fact  of  the 
intention  declared  to  the  son ;  and  he  desired  the  jury  to 
say,  if  they  thought  themselves  bound  by  the  other  proof  in 
the  case  that  the  transitus  was  at  an  end,  and  that  the  de- 
fendants held  the  goods  as  agents  of  Emerson  the  bankrupt, 
whether  the  declared  intention  to  the  son,  not  communi- 
cated to  the  defendants,  made  any  difference  in  their  con- 
clusion ;  that  he  would  not  give  any  opinion  upon  it  as  a  point 
of  law,  as  the  evidence,  being  admitted,  was  for  their  con- 
sideration :  he  wished  only,  in  case  they  thought,  as  mer- 
cantile men,  that  such  an  intention  communicated  to  the 
son  alone  ought  to  qualify  the  rights  or  alter  the  relai- 
tions  of  the  parties,  they  would  say  so,  and  the  Court  after- 
wards would  give  effect  to  it.  The  jury  found  for  the 
plaintiffs,  and  stated  that  the  intention  of  the  bankrupt, 
expressed  only  to  the  son  and  not  followed  up  by  any  act. 
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did  not,  and  in  their  opinion  ought  not,  to  influence  their  -Bcdb.  </  Pimt, 
verdict. 

Mr.  Alexander  had  leave  given  to  him  to  movej  if,  in 
the  opinion  of  the  Courts  the  intention  so  declared  was 
evidence,  and  if,  as  a  matter  of  law^  it  was  of  sufficient 
weight  to  entitle  the  defendants  to  a  verdict. 

It  is  with  this  verdict  found  upon  the  above  summing 
up  that  the  Court  is  now  to  deal. 

As  I  do  not  entertain  any  doubt  that  the  intention  of 
the  bankrupt,  in  ordering  the  lead  to  be  landed  at  the 
wharf  of  the  defendants,  was  to  place  it  under  such  cir* 
cumstances  as  would  enable  the  vendor  to  stop  it,  and  that 
such  intention,  though  not  communicated  to  the  wharfin- 
gers, was  admissible  in  evidence,  and  as  I  consider  that  it 
was,  as  matter  of  law,  of  sufficient  weight  to  entitle  the 
defendants  to  a  verdict,  notwithstanding  the  other  evi* 
dence  in  the  cause,  I  am  of  opinion  the  rule  must  be  made 
absolute  for  entering  a  nonsuit. 

Parke,  B. — I  am  of  opinion  that  the  rule  in  this  case 
should  be  made  absolute  to  enter  a  nonsuit  on  the  point 
reserved  by  my  Lord  Chief  Baron ;  which  point  I  under- 
stand to  be  this,  whether,  assuming  that  the  bankrupt's 
intention  in  ordering  the  goods  to  be  landed,  was  not  to 
take  possession  of  them  on  his  own  account  as  owner,  does 
the  non-disclosure  of  that  intention  to  the  wharfinger  make 
any  difference  ?     I  think  it  does  not. 

When  this  case  was  befove  the  Court  in  Hilary  Term, 
1886  (a),  on  the  first  application  for  a  new  trial,  this  point 
was  discussed,  and  I  considered  it  to  have  been  the  opinion 
of  the  Court  that  the  non-disclosure  of  that  intention  made 
no  difference,  when  they  decided  that  the  proper  question 
to  be  left  to  the  jury  was  quo  animo  the  act  of  landing  by 
the  bankrupt's  order  was  done  :  was  it  done  with  intent 

(a)  See  1  Meeson  it  Welsby,  2^. 
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Eattk.  of  Pleat,  to  take  possession  by  the  bankrupt  as  owner  for  his  own 

benefit,  or  not  ?  But  as  my  Lord  Chief  Baron  appears  to 
have  thought  the  question  still  open,  and  to  have  acted 
under  that  impression  on  the  trial,  I  will  state  the  reasons 
for  the  opinion  I  then  formed  and  still  retain  a  little  more 
at  length  than  I  then  did. 

The  question  raised  upon  these  pleadings  is,  whether 
the  stoppage  by  Stagg,  the  unpaid  vendor,  took  place 
before  the  transitus  was  at  an  end,  and  the  delivery  to  the 
bankrupt  complete*  The  defendant  had  the  burthen  of 
that  issue  cast  upon  him,  and  I  think  upon  the  evidence 
he  did  prove  it. 

Of  the  law  on  this  subject,  to  a  certain  extent,  and  suffi- 
cient for  the  decision  of  this  case,  there  is  no  doubt.  The 
delivery  by  the  vendor  of  goods  sold  to  a  carrier  of  any 
description,  either  expressly  or  by  implication  named  by 
the  vendee,  and  who  is  to  carry  on  his  account,  is  a  con- 
structive delivery  to  the  vendee :  but  the  vendor  has  a 
right  if  unpaid,  and  if  the  vendee  be  insolvent,  to  retake 
the  goods  before  they  are  actually  delivered  to  the  vendee, 
or  some  one  whom  he  means  to  be  his  agent,  to  take  pos- 
session of  and  keep  the  goods  for  him,  and  thereby  to  re- 
place the  vendor  in  the  same  situation  as  if  he  had  not 
parted  with  the  actual  possession.  Up  to  this  point  the 
law  is  clear.  Whether  this  act  of  retaking  rescinds  the 
contract,  or  merely  restores  the  right  of  possession,  can 
hardly  as  yet  be  considered  as  finally  determined ;  for  even 
in  the  case  of  Clay  v.  Harrison  (a),  where  it  was  thought 
it  would  necessarily  be  decided,  it  became  ultimately  im- 
material to  settle  it,  as  appears  by  the  note  of  the  reporter, 
which  1  know  to  be  correct,  and  to  contain  the  true  ground 
of  the  judgment.  It  is  equally  unimportant  in  this  case  to 
give  any  decision  upon  it,  though  I  must  own  I  feel  very 
little  doubt  upon  the  question. 

(fl)  10  B.  &  C.  99. 
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Tlie  actual  delivery  to  the  vendee  or  his  agent,  which  ^ck.  rf  PUat, 
puts  an  end  to  the  transitus,  or  state  of  passage,  may  be  at 
the  vendee's  own  warehouse,  or  at  a  place  which  he  uses  as 
his  own,  though  belonging  to  another,  for  the  deposit  of 
goods ;  Scoii  v.  Petii  (a),  Rowe  v.  Pictford  (6) ;  or  at 
a  place  where  he  means  the  goods  to  remain,  until  a  fresh 
destination  is  communicated  to  them  by  orders  from  him- 
self: Dixon  v.  Baldwin  (e) ;  or  it  may  be  by  the  vendee's 
taking  possession  by  himself  or  agent  at  some  point  short  of 
the  original  intended  place  of  destination. 

It  is  not  necessary  to  consider,  in  this  case,  whether  a 
vendee  may  take  such  possession  before  arrival  at  the  port 
or  place  of  delivery.  In  WriglU  v.  Lawes  (cf),  Lord  Kenyan 
held  he  could ;  in  Hoist  v.  Pownal  (e),  that  where  there 
was  a  bill  of  lading,  he  could  not.  It  is  somewhat  difficult 
to  understand  how  a  bill  of  lading,  which  is  only  a  contract 
between  the  vendee  and  shipper  for  the  carriage,  can  make 
any  difference.  Here,  if  there  was  a  taking  possession  by 
the  vendee^  it  was  in  the  place  of  destination^  in  the  sense  in 
which  that  term  is  used  in  the  latter  case.  In  applying 
the  law  to  the  facts  as  proved,  it  is  clear  that  the  goods, 
which  were  put  on  board  under  a  bill  of  lading,  making 
them  deliverable  in  the  river  Thames,  were  not  actually 
delivered  to  the  vendee  or  his  agent  whilst  they  remained 
on  board  the  ship,  though  it  had  arrived  at  the  end  of  the 
voyage,  and  at  the  spot  where  the  ship-owner  was,  by  his 
contract,  to  deliver  them.  The  putting  on  board  the 
lighters  (which  were  hired)  was  not  an  actual  delivery  to 
the  vendee,  for  it  was  only  another  mode  of  forwarding 
the  goods  a  stage  further.  Was  the  landing  and  ware- 
housing the  goods  at  the  wharf,  by  the  vendee's  order,  a 
delivery  of  them  at  a  warehouse  or  place  of  deposit  for  the 
vendee,  or  a  taking  possession  of  the  goods  as  owner  ? 

(a)  3  B.  &  B.  469.  (d)  4  Esp.  82. 

(6)  8  Taunt.  83.  (c)  1  Esp.  242. 

(c)  6  East,  175. 

VOL.  II.  T  T  M.  W. 
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Exeh,  of  Pleat,  The  answer  to  both  these  questions  depends  upon  that  to 
^     a  prior  question, — quo  animo  was  that  act  done  ? 
James  If  the  order  was  given  to  land  at  the  wharf,  with  intent 

Griffin.  to  make  it  the  place  of  deposit  for  the  goods  as  the  bank- 
rupt's own  property,  at  which  place  he  meant  to  deal  with 
them  as  his  own,  to  sell  to  his  customers,  or  to  give  them 
from  thence  a  fresh  destination,  doubtless  the  transitus 
was  at  an  end.  The  wharf  became  the  warehouse  of  the 
vendee,  and  the  landing  there  was  a  taking  possession. 
Independently  of  the  true  nature  and  character  of  that 
order  to  land,  the  wharf  was  not  the  warehouse  of  the 
vendee,  for  though  he  was  in  the  habit  of  using  that  wharf 
as  his  own  warehouse,  it  was  only  when  he  gave  tcfitien 
orders  to  land  there,  that  is,  he  was  in  the  habit,  by  an  act 
subsequent  to  the  shipping  and  arrival  in  the  river,  to 
select  that  wharf  as  the  place  of  final  deposit.  If  he  did 
not  do  so,  on  this  occasion,  it  was  not  the  place  of  final 
deposit — the  journey's  end  of  the  goods.  On  the  other 
hand,  if  his  intention  in  landing  the  goods  had  been  to 
make  the  wharfinger  an  instrument  of  further  conveyance 
to  his  own  warehouse,  then  the  transitus  still  continued ; 
or  if  the  goods  were  placed  there  with  the  intention  of 
preventing  any  liability  on  his  part  to  the  captain  for  de- 
murrage, and  that  they  might  remain  in  medio,  or  that 
they  might  remain  for  the  benefit  of  the  owners^  the 
transitus  had  not  ended ;  they  had  not  arrived  at  the  end 
of  their  journey ;  they  were  not  actually  delivered  to  the 
vendee  or  one  who  was  an  agent  of  his,  for  the  purpose 
of  keeping  possession  on  his  account. 

The  whole  question  then  is,  with  what  intent  was  the 
order  to  land  given  ?  Of  that  there  is  on  the  evidence  no 
doubt, — the  bankrupt  did  not  mean  to  take  possession  as 
owner.  The  son,  who  landed  the  goods,  was  not  autho- 
rized to  take  such  possession.  The  inquiry  with  what 
intent  an  act  is  done,  is  a  very  common  circumstance  in 
the  administration  of  the  criminal  law,  and  by  no  means  rare 
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in  that  of  our  civil  law.     Whether  a  man  left  his  house,  ^ch.  of  PUa, 
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or  kept  it,  or  assigned  his  goods  with  intent  to  delay  his 

creditors,  or  intended  to  commit  a  fraud,  are  matters  of 
ordinary  occurrence;  and  in  such  inquiries,  if  you  can  be 
satisfied  by  the  concomitant  facts  that  such  an  intention 
existed,  the  want  of  a  disclosure  of  that  intention  to  any 
other  person  is  wholly  immateriaL  So  in  this  case,  if  the 
intention  existed,  I  think  the  non-disclosure  is  wholly  im- 
materiaL The  intention  not  to  take  the  goods  as  owner 
was  proved  clearly  by  the  bankrupt's  son,  and,  I  cannot 
help  thinking,  might  have  been  proved  by  the  bankrupt 
himself,  whose  evidence  I  think  was  admissible ;  and  the 
only  effect,  as  I  think,  of  the  want  of  disclosure  of  that 
intention  to  the  wharfingers,  was  to  give  them  rights  as 
between  themselves  and  the  vendee,  for  whom  they  may 
have  supposed  that  they  were  acting  as  warehouse-keepers^ 
which,  but  for  the  want  of  that  disclosure,  they  might  not 
have  possessed.  It  does  not  vary  the  rights  of  the  unpaid 
vendor,  which  continues  or  not,  according  to  the  real 
nature  of  the  character  which  the  person  bears,  who  has 
actual  custody  of  the  goods.  The  case  resembles  another 
which  might  occur  under  the  same  head.  For  example, 
suppose  the  vendee  to  order  goods  which  he  purchased 
to  be  left  at  an  inn,  which  was  also  the  receiving  house  of 
a  carrier,  for  the  purpose  of  being  forwarded  to  his  own 
residence,  their  intended  place  of  destination ;  but  from 
the  non-disclosure  by  the  vendor  of  that  purpose,  the  inn- 
keeper supposed  that  he  was  to  keep  the  goods  till  the 
vendee  came  himself  for  them  or  ordered  them  to  be  sent 
elsewhere.  There  is  no  doubt,  I  apprehend,  that  not- 
withstanding such  ignorance  of  the  innkeeper  of  his  real 
character,  the  transitus  would  not  be  at  an  end  whilst 
the  goods  were  in  the  innkeeper's  possession. 

I  am  of  opinion,  for  these  reasons,  that  the  rule  must 
be  made  absolute  for  a  nonsuit. 


T  T  2 
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**«*•  ^^^«*»  Lord  Abinger,  C.  B. — I  am  very  sorry  to  be  obliged 
v^.^^^^  to  differ  from  the  rest  of  the  Court  in  opinion  upon  this 
James  case.  The  question  is  of  very  great  importance ;  and  as 
Griffin.  this  may  form  a  leading  case  on  the  subject  of  commercial 
lawj  the  Court  have  given  it  serious  attention.  When  the 
case  was  tried  the  first  time,  I  received  the  declarations  of 
the  bankrupt,  made  to  his  son,  with  considerable  doubt; 
I  thought  they  were  not  evidence,  and  I  omitted,  in  sum- 
ming up  to  the  jury,  to  leave  any  question  of  intention  to 
them.  When  the  case  was  moved  for  a  new  trial,  that 
omission  of  mine  to  leave  the  effect  of  intention  to  the 
jury,  was  considered  objectionable ;  and  doubtless  it  was 
so,  if  such  intention  was  admissible  evidence.  I  concurred 
in  opinion  with  the  rest  of  the  Court,  supposing  the  in- 
tention to  be  admissible  evidence,  under  the  circumstances 
of  the  case,  as  they  were  then  presented,  tliat  it  was  fit 
that  a  new  inquiry  should  take  place.  It  did  not  then 
appeaf  in  evidence  in  the  cause,  that  the  wharf  on  which 
the  goods  were  landed  was  the  usual  and  ultimate  place 
in  which  the  bankrupt  received  goods  of  that  description: 
it  was  left  in  doubt  whether  that  wharf,  or  any  other 
wharf,  might  not  have  been  selected  for  the  purpose  of 
landing  these  goods,  merely  to  discharge  the  vessels  of 
them,  and  with  a  view  to  remove  them  to  the  bankrupt's 
warehouse ;  and  I  admitted  the  argument,  that,  as  long  as 
the  goods  had  not  come  into  the  actual  possession  of  the 
bankrupt,  or  to  the  possession  of  some  immediate  agent, 
who  was  finally  to  receive  them  on  his  account,  the  transi- 
tus  still  continued,  and  therefore  it  was  competent  to  the 
vendor  to  stop  in  transitu :  and  the  question  of  whether  a 
party  who  had  intercepted  the  goods  in  their  progress, 
thereby  accepted  them,  and  put  an  end  to  the  transitus, 
necessarily  involved  the  intention  with  which  he  took  that 
step ;  and  it  might,  therefore,  be  important  to  ascertain 
the  reason  of  his  interference  before  they  came  into  his 
final  possession.     In  other  words,  as  there  is  a  class  of 
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cases  where  the  transitus  has  been  held  (o  be  determined  £*ch.  of  PUat, 

1837. 
by  the  reception  of  the  goods  at  another  person's  ware- 
house on  behalf  of  the  consignee,  this  case  might  be  dis- 
tinguished from  that  class,  if  it  appeared  upon  the  evidence 
that  the  so  receiving  them  was  only  a  step  in  their  pro- 
gress to  their  destination,  and  that  they  were  still  to  come 
to  him  at  another  place.  The  intention,  therefore^  with 
which  he  caused  the  goods  to  be  landed,  waa  important : 
and  in  that  view  I  concurred  with  the  rest  of  the  Court, 
and  a  new  trial  was  directed. 

Now,  the  reason  for  my  opinion  in  the  present  case  is 
founded  upon  a  fact  proved  at  the  last,  which  did  not 
appear  on  the  first  trial ;  and  that  fact  is  this,  as  appears 
by  the  evidence  of  his  son, — that  the  bankrupt,  when- 
ever he  had  any  sheet  lead  consigned  to  him  whicli  he 
did  not  sell  in  the  river,  caused  it  to  be  landed  at 
Beale's  wharf,  which  was  the  last  and  the  only  place 
where  he  ever  received  sheet  lead,  where  it  was  piled 
up  for  his  use,  though  he  had  a  warehouse  of  his  own 
for  other  commodities.  On  the  first  trial,  a  doubt  existed 
in  my  mind  whether  the  landing  of  the  sheet  lead  at 
Beale's  wharf  was  not  merely  a  step  to  its  being  carried  to 
his  own  warehouse;  but  upon  the  last  trial,  it  being 
proved  that,  whenever  sheet  lead  was  consigned  to  him, 
Beale's  wharf  was  the  place  where  it  was  deposited,  in  his 
own  name,  and  for  his  own  use,  there  to  remain  until  it  was 
disposed  of  or  sold  to  his  customers,  I  consider  that  fact 
to  make  a  very  important  difierence,  and  I  now  proceed 
to  mention  my  reasons  for  thinking  so.  I  consider  the 
law  to  be  well  settled,  that  in  all  cases  of  the  sale  and 
transmission  of  goods,  the  transitus  is  at  an  end  when  the 
property  comes  either  into  the  actual  possession  of  the 
vendee,  or  to  that  place  where,  by  his  authority,  they  are 
destined  to  come  for  his  use  and  to  await  his  orders; 
where  there  is  nothing  further  to  be  done  with  the  goods 
but  to  sell  them  to  a  customer,  or  to  apply  them  to  his 
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£fcA.  of  PUati  own  use ;  where,  in  effect,  there  is  to  be  no  further  change 

of  possession  till  a  change  of  property  takes  place,  the 
transit  is  at  an  end.  Now,  supposing  the  actual  transitua 
in  this  case,  according  to  the  received  authorities,  to  be  at 
an  end ;  independent  of  the  question  of  intention,  an  im- 
portant question  arises,  which  is  this — whether  the  inten- 
tion which  existed  in  the  mind  of  the  bankrupt,  at  the 
time  when  the  transitus  was  so  at  an  end,  shall  alter  or 
qualify  the  right  of  the  assignees  to  possess  these  goodsj 
or  can  give  the  right  to  the  vendor  still  to  obtain  the  pos- 
session of  them.  It  should  be  observed,  that  in  this  case 
the  books  of  the  wharfingers,  the  defendants^  were  not 
produced.  Notice  was  given  to  produce  them ;  and  on 
the  argument  addressed  to  the  jury,  in  whicbj  I  own,  I 
entirely  concurred,  the  non-production  of  these  books, 
which,  it  was  clear,  had  been  kept  by  the  wharfinger, 
afforded  a  strong  presumption  that  the  goods,  if  entered 
in  the  wharfinger's  books,  were  entered  in  the  name 
of  the  bankrupt  as  his  property.  Now  then  I  assume, 
for  the  purposes  of  this  question,  that  the  goods  had 
arrived  at  the  only  place  where  the  bankrupt  ever  intended 
them  to  arrive,  and  that  they  could  not  be  removed  from 
that  place  without  some  change  of  property,  by  a  sale  to 
a  customer,  or  by  his  order  in  whose  name  they  were  en- 
tered in  the  books  of  the  wharfinger,  and  that  he  alone 
was  the  person  to  whom  the  defendant  was  accountable 
by  his  contract,  not  for  the  further  carriage,  but  for  the 
safe  custody  of  the  goods. 

Now,  the  question  is,  whether  the  mere  intention  ex- 
isting in  his  mind  at  the  time  of  the  deposit,  is  competent 
to  alter  the  relation  of  the  parties.  At  the  last  trial,  I  left 
that  question  to  the  jury  distinctly,  giving  no  opinion  upon 
it  myself,  as  I  did  not  wish  to  prejudice  any  opinion  of 
theirs  by  any  direction  of  mine  on  the  subject ;  and  they 
delivered  their  opinion  strongly.  They  thought  the  in- 
tention, not  declared  to  the  wharfinger,  so  as  to  qualify 
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the  contract  by  which  he  became  the  agent  of  the  vendee,  Exeh,  qf  pwom* 
made  no  difference  at  all  in  the  rights  of  the  parties ;  and, 
I  own,  I  concurred  with  them  in  that  opinion. 

The  question  is  original.  The  only  case  that  I  know  of 
on  which  the  defendants  can  rest  as  an  authority  is  Atkin 
r.Barwick  (a),  which  is  of  this  description:  A  person 
residing  in  the  west  of  England  had  purchased  goods  of 
a  person  living  in  London ;  before  the  goods  arrived  at  his 
warehouse  he  found  himself  in  failing  circumstances,  and, 
being  an  honest  person,  when  they  arrived  he  declined  to 
receive  them  into  his  warehouse,  and  dispatched  them  to 
another  man's  warehouse,  accompanied  by  a  letter  to  that 
person,  stating  that  he  did  not  choose  to  receive  these  goods, 
and  desiring  him  to  hold  them  for  the  benefit  of  the  vendor. 
This  was  before  his  bankruptcy.  The  day  after  the  act  of 
bankruptcy  he  addressed  a  letter  to  the  vendors,  telling 
them  what  he  had  done.  Upon  this  a  question  arose  be- 
tween the  assignees  and  the  vendors.  Though  the  re- 
port is  short,  it  is  correct  as  far  as  it  goes,  but  I  have 
reason  to  know,  from  some  private  sources,  that  it  was 
argued  more  than  once,  and  at  great  length.  The  only 
argument  adduced  for  the  assignees  was  this — the  goods 
were  the  property  of  the  vendee  by  the  act  of  sale,  they 
had  been  sent  to  him,  and  the  contract  which  vested  the 
property  in  him  could  not  be  rescinded  except  by  the 
consent  of  both  parties ;  and  as  he  had  become  a  bankrupt 
before  he  gave  notice  to  the  vendor,  and  before  the  ven- 
dor consented  to  receive  the  goods  back,  it  became  im- 
possible for  him  then  to  rescind  the  contract  himself,  or 
to  give  the  vendors  a  right  to  receive  the  goods,  without 
the  assent  of  the  assignees.  It  was  argued  on  the  other 
side,  that  a  man  was  to  be  presumed  to  do  every  thing 
which  it  is  his  interest  to  do,  till  the  contrary  appears;  and 
therefore,  as  the  person  to  whom  the  goods  were  sent  by 

(a)  1  Stra.  165 ;  10  Mod.  432,  Fortesc.  353. 
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Eich.  qf  Pleat,  the  veodor  had  received  them  as  the  assets  and  for  the  be- 
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^  nefil  of  the  vendor,  his  consent  to  that  matter  must  be  pre- 
sumed ;  and  upon  that  latter  ground  the  Court  decided  in 
favour  of  the  defendant,  and  held  that  the  goods  were  the 
property  of  the  vendor.  Afterwards,  in  the  case  of  Har- 
man  v,  Fisher  {a),  Lord  Mansfield  &T8t  introduced  that  prin* 
ciple  into  the  law  of  bankruptcy,  that  a  person  on  the  eve 
of  and  contemplating  bankruptcy  should  not  give  a  prefe- 
rence to  a  particular  creditor  by  sending  him  back  goods 
or  paying  his  debt.  It  was  obvious  that  the  case  of  AU 
kin  V.  Barwick  stood  in  the  way  of  that  decision ;  and 
Lord  Mansfield^  in  order  to  reconcile  the  cases,  stated, 
that  in  Atkin  v.  Barwick  the  judgment  was  right  though 
the  reasons  were  wrong,  and  stated  what  he  conceived  to  be 
the  true  ground  of  the  decision,  which  was  thi8«-*-thal  the 
bankrupt,  being  lin  honest  man,  when  theigooda  arrived, 
i^Asned  to  take  thaoiiinto  his  warehouse^  or.4o<aoeept?tliem 
al  alU  drtomakb'dieni  aipartof  his  eflecfts,^  but  eent  them 
to  another  person,  signifying  his  intention  that  ibey  were 
to  be  deposited  with  him  as  the  goods  of  the  vendor,'  and 
as  his  agent,  he,  the  vendee,  having  refused  to  receive 
them.  That  authority  does  not  apply  to  the  present  case. 
The  important  fact  is  wanting  of  some  declaration  of  the 
vendee  to  the  person  viho  received  the  goods,  of  an  inten- 
tion to  rescind  the  contract,  and  still  more  of  some  notice 
to  the  person  in  whose  hands  he  placed  the  goods,  that  he 
placed  them  there  at  the  disposition  of  the  vendor.  In 
the  case  of  Atkin  v.  Barwick^  it  is  plain,  that  if  the  person 
who  received  the  goods  for  the  use  of  the  vendor,  had  re- 
fused to  deliver  them  to  the  vendor,  he  would  have  been 
liable  to  an  action  at  the  suit  of  the  vendor,  because  by 
contract  he  had  received  them  as  his  agent,  independ- 
ently of  all  question  of  stopping  in  transitu.  In  this  case 
there  is  nothing  which  passed  between  the  wharfinger  and 

(a)  Cowp.U7;  Loflft,  472. 
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the  bankrupt,  to  qualify  the  obligation  of  the  wharfinger  B*eh.  of  Pieat, 
to  hold  the  goods  for  the  bankrupt.  If  he  had  communi- 
cated to  the  wharfinger  that  he  did  not  wish  to  take  the 
goods,  but  desired  him  to  receive  them  till  the  suspense 
he  was  under  was  removed,  and  hold  them  in  the  mean 
time  for  the  benefit  of  the  vendor,  the  case  would  be 
very  different,  and  would  range  under  the  authority  of 
Atkin  V.  Barwick\  but  this  is  a  case  where  he  makes 
an  unqualified  contract  with  the  wharfinger  to  receive 
the  goods  as  his,  and  to  account  to  him  alone  for  them 
as  upon  former  occasions,  and  therefore  the  question 
is  whether  his  secret  intention  at  the  time  he  made 
that  contract  with  the  wharfinger  is  to  make  any  dif- 
ference? I  consider  it  is  of  no  importance  his  declar-* 
ing  that  intention  to  the  son :  it  was  not  declared  to  the 
wharfinger.  The  son  stated  that  the  father  did  not  tell 
him  to  communicate  it  to  the  wharfinger :  the  fact  would 
be  the  same  as  if  the  intention  had  merely  existed  in  his 
own  mind,  undeclared  to  any  body.  So,  the  consequence 
would  bC)  that  in  all  cases  where  the  goods  of  a  bankrupt 
are  not  received  actually  into  his  own  warehouse,  and  into 
his  own  manual  possession,  but  where  the  transit  is  at  an 
end,  in  the  usual  mode  in  which  his  business  is  conducted, 
by  being  received  at  the  warehouse  of  another  person, 
who  by  his  own  authority,  and  in  his  name,  and  for  his 
use,  received  the  goods,  and  described  them  as  belonging 
to  the  vendee,  and  deposited  for  his  use,  he  might  after* 
wards  come  and  declare  that  he  had  formed  an  intention 
at  the  time  not  to  take  them,  and  thereby  devest  the  right 
of  his  assignees.  Now,  it  appears  to  me,  that  whatever 
wish  we  may  feel  to  do  justice  in  particular  cases,  we 
ought  to  be  especially  cautious  of  laying  down  any  prin- 
ciple in  commercial  law  that  may  lead  to  uncertainty  and 
litigation.  One  of  the  main  advantages  of  jurisprudence 
is,  that  the  rules  of  property  should  be  certain,  and  liti- 
gation made  as  little  likely  to  arise  as  possible.     In  thia 
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£m*.  qf  PUoM,  case  it  is  obvious  that  a  new  element  of  uncertainty  is  iiH 

troduced ;  and  that,  in  every  possible  case  where  a  bank- 
ruptcy intervenes,  and  goods  are  not  received  into  the 
actual  custody  of  the  bankrupt,  it  will  be  in  his  power  to 
nud^e  a  subsequent  declaration  of  his  intention^  to  fiivour 
a  particular  creditor.  I  have  no  doubt  that  this  wiD  give 
rise  to  considerable  litigation.  The  rule  of  law  b  now 
pretty  well  settled  as  to  what  shall  be  deemed  the  posses- 
sion of  goods  by^a  bankrupt ;  it  will,  I  apprehend^  hence- 
forward be  open  to  doubt  in  many  cases :  and  on  that 
account^  and  not  because  I  am  insensible  to  the  justice  of 
the  particular  case,  or  that  I  am  not  most  desirous,  if  pos- 
sible, of  concurring  with  my  Brothers  in  opinion,  it  is  that  I 
find  myself  obliged  to  diflTer.  I  fear  the  result  of  this 
case  will  be,  to  protect  an  underhand  intention  of  the 
bankrupt  to  qualify  the  acts  done  by  him  in  making  a 
contract  with  any  person  who  may  receive  the  goods  in  his 
name,  and  to  account  to  him  only. 

On  these  grounds,  although  with  much  concern,  I 
differ  from  my  learned  Brothers :  but  as  the  majority  of 
the  Court  are  of  opinion  that  a  nonsuit  ought  to  be 
entered,  of  course  that  consequence  must  follow. 


Rule  absolute  for  entering  a  nonsuit. 


Edmunds  v.  Groves. 
Anumpdt  by      ASSUMPSIT  by  the  indorsee  against  the  maker  of  a 

indonee  against  .  ^Tki/*t  \ti 

maker  of  a  note,  promissory  note.     Flea  (m  substance)  that  the  considera- 

Plea,  that  the 
note  was  given 

for  a  gaming  debt,  and  indorsed  to  the  plaintiff  with  notice  thereof,  and  without  consideratioib 
Replication,  that  the  note  was  indorsed  to  the  plaintiff  without  notice  of  the  illegality,  and  for  a 
good  and  sufficient  consideration;  on  which  issue  was  joined: — Heldf  that,  on  these  pleadings,  the 
Ulegal  making  of  the  note  was  not  so  admitted  as  to  render  it  necessary  for  the  plaintiff  to  give  taiy 
evidence  of  consideration ;  but  that,  in  order  to  compel  him  to  do  so,  the  defendant  ought  to  have 
proved  the  illegality  by  evidence. 

An  admission  of  a  fiict  on  the  record  amounts  merely  to  a  waiver  of  requiring  proof  of  that  act} 
but  if  the  other  party  seeks  to  have  any  inference  drawn  by  the  jury  from  the  fact  so  admitted,  be 
must  provt  it  like  any  other  fact. 
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tion  for  which  the  defendant  made  the  note  was  money  lost  Bxch,  of  puom, 

1837. 
by  gamingi  and  that  it  was  indorsed  to  the  plaintiff  with  ^ 

notice  thereof,  without  value  or  consideration.  Replication,  Edmunds 
that  the  note  was  indorsed  to  the  plaintiff  without  notice  of  Groves. 
the  illegality,  and  for  good  and  sufficient  value  and  consi* 
deration,  on  which  issue  was  joined.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  Easter 
Term,  no  evidence  was  given  on  either  side,  and  under  his 
Lordship's  direction  a  verdict  was  entered  for  the  plain- 
tiff for  the  amount  of  the  note,  the  defendant  having  leave 
to  move  to  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  the  original  illegal  consideration  for  the  note 
was  admitted  on  the  record,  and  therefore  that  the  plaintiff 
was  bound  to  have  given  evidence  that  he  was  a  holder  for 
value. 

W.  H*  Watson  now  moved  accordingly. — By  the  form 
in  which  the  plaintiff  has  chosen  to  reply,  he  has  admitted 
the  allegation  in  the  plea,  that  the  note  was  given  for  a 
gaming  debt.  He  might  have  replied  de  injuria,  and  put 
the  whole  plea  in  issue.  As  he  chooses  to  admit  the  fact 
of  the  illegal  consideration,  it  must  be  taken  as  admitted 
with  all  its  consequent  inferences.  The  plaintiff,  there- 
fore, a  suspicion  being  thus  thrown  upon  his  title,  ought 
to  have  proved  consideration:  Heath  v.  Sansom  (a). 
[Alderson,  B. — The  pleadings  are  not  before  the  jury,  but 
only  the  issue].  They  try  the  issue  only,  but  they  try  it 
with  reference  to  the  other  facts  appearing  on  the  face  of 
the  record.  It  is  very  desirable  that  this  question  should 
be  settled,  in  order  that  parties  may  know,  when  they  go 
to  trial,  whether  an  allegation  admitted  on  the  record  is 
to  be  taken  as  a  fact  proved,  with  all  its  consequences,  or 
not. 

(a)  2  B.  &  Ad.  291. 


N 


644  CASES  IN  THE  EXCHEQUER, 

Bxeh.  of  Pleat,      Lord  Abinger,  C.  B.— I  am  of  opinion  that  there  ought 

^     to  be  no  rule  in  this  case.     According  to  the  recent  ded^ 

Edmonds      sions  of  this  Court,  which  had  the  concurrence  of  all  the 

mm 

Groves.  Judges,  I  think  it  was  incumbent  on  the  defendant,  who 
set  up  as  a  defence  this  fact,  that  the  note  came  into  the 
bands  of  the  plaintiff  with  notice  of  its  original  infiraii^j  to 
bare  produced  some  evidence  to  prove  it:  or,  io  otber 
words,  that  the  onus  probandi  was  on  him.  It  is  not  neces- 
sary to  say  what  evidence  would  have  been  suflSciebt  for  the 
purpose,  until  the  case  arises  where  the  whole  facts  of  the 
case  are  open  on  the  record,  so  that  it  is  for  the  jury  to  say 
what  were  the  circumstances  attending  the  inception  of  the 
instrument :  the  very  circumstance  that  it  was  improperly 
obtained  may  cast  such  suspicion  on  the  title  to  the  note, 
that  unless  the  plaintiff  rebuts  any  inference  to  be  drawn 
from  his  possible  connexion  with  the  party  who  so  ob- 
tained it,  by  proving  that  he  gave  value,  (he  jury  may  infer 
i^ainst  him  that  he  was  so  connected.  But  upon  this 
bsue,  as  it  is  joined  here,  I  think  it  was  for  the  defendant 
to  give  some  evidence  to  connect  the  plaintiff  with  the 
parties  whom  he  charges  as  being  connected  with  the  ille- 
gal concoction  of  the  note.  I  wish  to  give  no  opinion  in 
contradiction  to  the  argument  of  Mr.  IVatson  as  to  the 
effect  of  the  admission  of  a  fact  on  the  record ;  but  as 
there  was  no  evidence  given  of  the  illegality,  I  think  the 
verdict  for  the  plaintiff  was  right.  It  may  be  worth  icon- 
sideration  whether  the  act  of  Parliament  (a)  which  pro- 
fesses to  render  securities  given  for  gaming  debts  available 
in  the  hands  of  a  holder  for  value,  really  has  that  effect 
I  give  no  decided  opinion  upon  that :  if  however  it  has 
not,  the  question  is  on  the  record. 

BoLLAND,  B. — I  am  of  the  same  opinion.     This   was 
the  defendant's  averment,  and  I  think  he  ought  to  prove  it, 

(a)  5  &  6  Will.  4,  c.  41. 
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Alderson,  B. — In  this  case  the  defendant  pleads  that  Exch.  of  PUas, 

.  1837. 

there  was  a  gambling  transaction  between  him  and  a  third  ^ 

person,  and  that  the  note  was  given  in  respect  of  that  Edmunds 
transaction,  and  was  indorsed  over  to  the  plaintiff  with  full  groves. 
knowledge  on  his  part  of  the  illegal  transaction,  and  with- 
out consideration.  The  plaintiff  replies  that  he  had  no 
knowledge  of  the  illegal  transaction,  and  that  he  gave  con- 
sideration. That  Mr.  Waison  calls  an  admission  on  the 
part  of  the  plaintiff  sufficient  to  raise  an  inference  against 
him  of  the  existence  of  facts  passing  between  the  defend* 
ant  and  a  third  person.  I  apprehend  that  he  is  totally 
wrong  in  his  conception  of  the  effect  of  an  admissicm  on 
the  record.  An  admbsion  on  the  record  is  merely  a  waiver 
of  requiring  proof  of  those  parts  of  the  record  which  are 
not  denied,  the  party  being  content  to  rest  his  claim  on  \ 
the  other  facts  in  dispute ;  but  if  any  inferences  are  to  be 
drawn  by  the  jury,  they  must  have  the  facts  from  which 
such  inferences  are  to  be  drawn  proved  like  any  other  fiicts. 
If  that  be  so,  there  was  nothing  to  go  to  the  jury  in  this 
case  from  which  they  could  draw  the  inference  of  fact  that 
the  note  was  illegal  in  its  inception.  The  defendant  there- 
fore having  given  no  evidence,  the  plaintiff  was  entitled 
to  a  verdict. 

Rule  refused. 


In  the  Matter  of  Robert  Thompson. 

Ml  his  was  an  application  to  set  aside  a  writ  of  privilege  a  general  writ 
which  had  been  issued  under  the  following  circumstances : —  opCTatcs^mcreiy 
Robert  Thompson,  one  of  the  clerks  in  the  Remembran-  "  •  "°^^.  ****' 

'  ^  ^  the  party  it 

cer's  office  of  the  Exchequer,  was  sued  in  Chancery  jointly  enUUed  to  the 
with  other  parties  who  were  not  entitled  to  privilege.     It  court,  and 
appeared  that  Thompson  was  not  personally  interested  in  ^o"  not  operate 

*•  *  *  ''  as  an  injunction; 

these  proceedings,  but  was  made  a  party  to  the  suit  on  and  therefore  it 

is  irregular  to 
move  to  set  it 
aside,  even  though  it  is  sued  out  in  a  case  in  which  the  oiScer  it  not  entitled  to  priyilege. 
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^*«*-  »/^^«»  the  ground  of  his  being  one  of  the  personal  repreaentativcs 

N^...^^.^^     of  a  trustee  of  a  term  of  years.     Mr.  Thompson  haTing 

in  re         been  served  with  a  subpoena  issuini?  out  of  Chancery,  his 

Thompson.  ,  ''  °  ,  , 

solicitor  wrote  to  the  solicitor  of  the  plaintiff*  in  the  soiti 
insisting  on  Mr.  T.*s  privilege  of  being  sued  in  the  Court 
of  Exchequer  alone,  and  informing  him  that,  unless  the 
proceedings  in  Chancery  were  abandoned,  the  necessary 
steps  would  be  taken  to  put  a  stop  to  them.  A  writ  of 
privilege  was  accordingly  issued,  which  was  as  follows: — 
"  Wilh'am  the  4th,  &c.  To  all  to  whom  these  present 
letters  shall  come,  greeting.  Whereas,  as  well  from  our 
royal  dignity  as  from  ancient  custom,  in  consequence 
thereof  used  time  beyond  the  memory  of  man  hitherto,  it 
hath  obtained  that  the  Barons  of  our  Exchequer,  the 
'  clerks  residing  there,  and  all  other  ministers  officiating 
thereof,  whether  they  be  of  the  clergy,  or  such  others  as 
belong  to  the  King's  court  who  assist  there  by  command, 
should  not  be  required  to  appear  out  of  the  said  Exche- 
quer for  any  causes  before  any  judges  whatsoever,  or  the 
very  judge  before  whom  the  suit  should  be  depending, 
whether  ecclesiastical  or  secular;  and  that  if  they  should 
happen  to  be  cited  by  reason  of  any  power  granted  by  the 
Crown,  they  should,  by  public  authority,  be  excused;  and 
that  the  same  persons  should  be  free  and  acquitted  from 
all  common  juries,  suits  of  court  in  the  county  court,  hun- 
dred court,  and  other  courts  whatsoever,  as  well  held  for 
and  in  their  lordships  as  elsewhere,  within  their  fees;  and 
likewise  from  minderwite  exercises,  watchings,  and  dane- 
gelts;  and  also  from  any  provision  or  purveyance,  and 
other  payments  by  name  of  customs,  for  any  victuals  what- 
soever, for  their  own  houses,  brought  in  any  cities,  castles, 
or  maritime  places  whatsoever ;  and  from  any  other  assarts 
of  their  own  demesnes,  and  from  the  payment  of  any  toll 
or  custom,  and  that  they  should  not  be  impleaded  else- 
where than  in  the  Exchequer  aforesaid,  so  long  as  the  said 
Exchequer  shall  be  open,  as  appears  by  the  inspection  of 
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the  red  book  of  our  Exchequer,  under  the  title  relating  Ereh.  of  PUas^ 
to  the  rights  and  privileges  of  the  residents  of  the  Ex-  ^ 

chequer,  which  King  Henry  the  First  by  writ  granted  for  in  re 
the  perpetual  exemption  of  such  as  assist  there.  We  there- 
fore command  you,  and  strictly  enjoin,  not  to  molest  or 
permit  to  be  molested,  as  far  as  in  you  lies,  Robert  Thomp- 
son, Esq.,  one  of  the  clerks  in  the  office  of  his  Majesty's 
Remembrancer  of  our  Exchequer  at  Westminster,  whose 
continual  residence  is  there  required,  contrary  to  the  tenor 
of  the  privileges  aforesaid,  nor  compel  him  to  execute  any 
office,  but  to  cause  him  to  have  firm  quiet  in  that  respect, 
under  the  penalty  that  shall  befall  thereon;  and  if,  on 
these  occasions,  or  any  of  them,  ye  shall  have  taken  any 
distress  or  provision  from  the  said  Robert  Thompson  or 
bis  servants,  that  ye  cause  the  same  to  be  restored  to  him 
without  delay ;  or  if  ye  have  arrested  the  said  Robert 
Thompson,  that  ye  forthwith  suffer  him  to  go  at  large, 
upon  the  pain  that  shall  befall  thereon.  In  witness  whereof 
we  have  caused  these  our  letters  to  be  made  patent.  Wit- 
ness, James  Lord  Abinger,  at  Westminster,  the  Slst  day 
of  January,  in  the  7th  year  of  our  reign,  by  the  tenor  of 
the  red  book,  and  by  the  Barons.— Vincent." 

Simpkinson  and  Beavan  now  moved  to  set  the  writ  aside. 
— This  writ  was  improperly  issued.  In  17  Viner*s  Abr, 
tit.  Privilege,  p.  521,  pl.^,  it  is  said  that  the  Lord  Chan- 
cellor Egerton  declared  that  **  no  Chequer  man  is  privi- 
leged against  a  subpoena  of  the  Court  of  Chancery,"  and 
several  pleas  by  officers  there,  as  Register,  Receiver,  &c., 
have  been  overruled.  But  secondly,  were  the  law  other- 
wise, it  only  applies  to  cases  where  the  officer  is  sued  solely, 
and  not  conjointly  with  others  who  are  not  entitled  to  pri- 
vilege  (a).     Fanshaw  v.  Fanshaw  (6),  Powle*s   case  (c), 

(a)    Viner'8    Abr.,    PrivUege,         (Jb)  1  Vernon,  246. 
Vol  17,  p.  621,  pi.  8,  and  p.  623,         (c)  Dyer,  377- 
pi.  19. 

VOL.  II.  U  U  M.  W. 
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-E'*^*-  ofPkoi,  Molfjn  V.  Cooke  (a),  Robaris  v.  Martin  (6),  Ramsboitom 

s^..^^^J!.>     V.  Harcourt  (c).     Besides,  Thompson  is  only  entitled  to 

In  re         avail  himself  of  bis  privilege  where  he  is  personally  sued, 

and  not  where  he  is  sued  m  his  representative  character  as 

executor  or  trustee. 

C.  P.  Cooper  and  Bacon,  contri. — The  application  to 
set  aside  this  writ  cannot  be  supported.  It  has  been  said, 
that  where  a  defendant  entitled  to  privilege  is  sued  with 
others,  or  in  his  representative  character  as  executor,  he 
cannot  claim  his  privilege.  The  authorities  on  this  point 
are  very  conflicting ;  but  there  are  decisions  in  Chancery, 
in  the  Common  Pleas,  and  in  the  King's  Bench,  where  the 
privilege  has  been  held  to  extend  to  cases  of  that  na- 
ture (c/).  The  Courts,  in  determining  this  question,  have 
considered  wbether  the  party  can  have  the  same  re- 
medy in  the  Court  where  he  is  sued  as  in  the  Court 
where  the  privilege  is  claimed.  In  the  Court  of  Exche- 
quer, there  is  both  an  equity  and  common-law  jurisdiction, 
which  differs  it  from  the  Courts  ofChancery,  King's  Bench, 
and  Common  Pleas.  The  Court  of  Exchequer  could 
deal  with  this  matter  as  well  as  the  Court  of  Chancery. 
In  Gilbert's  Common  Pleas,  201),  speaking  of  the  privilege 
of  officers  not  to  be  drawn  out  of  their  own  Courts,  it  u 
said,  **  But  this  is  to  be  understood  when  the  plaintiff  can 
have  the  same  remedy  against  the  officer  in  his  own  Court 
as  in  that  where  he  sues  him  ;*'  and  numerous  examples  are 
put  to  illustrate  that  position.  In  the  Court  of  Exchequer 
the  privilegeis  more  extensive  than  in  the  other  Courts  («}• 
But,  secondly,  the  present  application  is  irregular,  because 
this  writ  is  not  in  the  nature  of  an  injunction,  but  a 
mere  general  notice  what  the  privileges  of  the  Exche- 
quer  are,   and    that   Thompson    was   entitled   to    those 

(a)  1  Ventr.  298.  (d)  Viner's  Abr.  PrivUcge,  G. 

(6)  1  Taunt.  254.  (e)  1  Burton's  Exchequer  Prae- 

U)  4  Mau.  &  Schv.  595.  tice,  p.  45  and  48. 
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privileges.     The  plaintiff  would  not  incur  a  contempt  of  Eieh.  of  Pieat, 
this  Court  by  proceeding  in  the  suit  notwithstanding  the  - 

service  of  the  writ  upon  him.     There  is  nothing  in  this         /»  re 

Thompson 

writ  relating  to  the  Chancery  suit  in  questiont  and  it  is  not 
at  all  in  the  nature  of  an  injunction.  As  far  as  that  suit 
is  concerned,  it  is  a  sheet  of  waste  paper  until  Mr.  Thomp- 
son chooses  to  adopt  ulterior  proceedings.  In  Crossley  v. 
SImw  (a),  it  was  held  that  an  attorney  of  the  King's  Bencli, 
arrested  by  capias  on  a  special  original  out  of  the  same 
Court,  was  not  entitled  to  his  discharge  by  serving  the 
sheriff  with  his  writ  of  privilege,  but  that  he  must  plead  it. 
So  in  Snee  v.  Humphreys  (6),  and  Mayor  of  Basingstoke 
V.  Bonner  (c),  it  was  held  that  an  attorney  must  plead  his 
privilege,  and  that  he  cannot  be  discharged  on  motion. 
This  writ  is  distinguishable  from  the  writ  of  injunction 
of  privilege,  which  restrains  tlie  party  by  name  from  pro- 
ceeding in  the  suit. 

Simpkinson,  in  reply. — The  plaintiff  was  bound  to  obey 
this  writ,  with  which  he  has  been  served.  By  the  terms 
of  the  writ  he  is  commanded  **  not  further  to  molest "  Mr. 
Thompson,  *'  upon  the  pain  that  would  befall  thereon." 
The  plaintiff  could  not,  therefore,  proceed  in  his  suit,  both 
out  of  respect  to  the  Court  out  of  which  the  writ  issued,  and 
by  reason  of  the  consequence  which  would  result  there- 
from. Suppose  the  plaintiff  had  attached  Thompson  in  the 
Court  of  Chancery,  he  would  have  disobeyed  the  writ  and 
been  guilty  of  a  contempt.  In  Wyatt's  Practical  Regis- 
ter, 314,  it  is  said,  *'  If  an  officer  refuse  to  allow  or  dis- 
obey a  writ  of  privilege,  or  require  bail  before  he  will 
discharge  the  parties,  it  is  a  contempt,  for  which  many 
have  been  committed."  It  is  clear  that  such  was  the  con- 
struction put  upon  it  by  Mr.  Thompson's  solicitor,  who  in 
his  letter  treats  it  as  the  necessary  step  **  to  put  a  stop  to 
the  plaintiff's  proceedings  in  the  suit.** 

(•)  2  W.  Black.  1085.  (b)  1  Wils.  306.  (c)  2  Stri.  864. 

U  u  2 
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Exeh,  of  PUoh       Lord  Abinoer.  C.  B. — I  am  of  opinion  that  there  it 

1837.  •       . 

^  '  ^     no  ground  for  this  application.     The  motion  is  founded 

In  re  OH  a  misapprehension  of  the  nature  of  the  writ.  It  is  no 
injunction,  which  prevents  the  plaintiff  from  proceeding, 
but  is  nothing  more  than  a  document  under  the  authority  of 
this  Court,  attesting  who  the  party  is,  and  what  his  gene- 
ral privileges  are.  This  writ  does  not  at  all  add  to  or 
take  away  any  privilege  which  the  defendant  has^  or  any 
power  he  has  of  pleading  it.  It  does  not  apply  to  the 
particular  cause.  We  are  asked  to  set  aside  this  writ  of 
privilege ;  but  we  cannot  do  so,  as  it  may  be  of  use  to  the 
defendant  in  another  cause.  The  appUeation  must  there- 
fore be  dismissed ;  but  as  it  appears  that  the  defendant 
attempted  to  avail  himself  of  the  writ  to  stop  the  proceed- 
ings, we  think  there  should  be  no  costs. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Wheatley  r.  Patrick. 

A.  borrowed  of  V^ASE. — The  declaration  stated  that  at  the  time  of  com- 
chaise,  and  went  mitting  the  grievances  &c.,  the  plaintiff  was  possessed  of 
^"  'i'dT'^c  ^  horse,  at  that  time  drawing  in  an  omnibus,  and  that  the 
on  an  excursion    defendant  was  possessed  of  a  horse  then  harnessed  to  and 

of  pleasure,  C.  ,  , 

driving.  By  drawing  a  chaise  of  the  defendant,  which  chaise  and  horse 
men^\he"hon«  ^erc  under  the  care,  management,  government,  and  di- 
and  chaise  were  rection  of  the  defendant,  who  was  driving  the  same;  yet 

driven  against  ^^  '   "^ 

and  injured  that  the  defendant  so  negligently  and  improperly  drove 

hone:— Held,  and  directed  the  said  chaise  and  horse,  that,  by  reason  of 

on^thc'aise*'"  ^^^  negligence  and  improper  conduct  of  the  defendant, 

might  be  main-  |;he  defendant's  said  chaise  ran  and  struck  against  the 

injury  against  plaintiff's  said  horse,  and  killed  it.     Plea,  not  guilty. 

daratioh  ^'  -^^  ^^^  ^^1^'  before  the  Lord  Chief  Baron,  at  the  Middle- 

charging  that 

he  WM  possessed  of  and  driving  the  horse  and  chaise,  and  that  by  ftis  negligent  driving  the  ii^ary 
was  occasioned. 


TRINITY  TERMi  7  WILL.  IV.  651 

sex  Sittings  after  Easter  Term,  it  appeared  that  the  de-   Exeh.  of  pieat, 
fendant  had  borrowed  a  horse  and  gig  of  Messrs.  Dela-  ^ 

fosse  &  Co.,  and  that  a  Mr.  Nicholls  accompanied  the  Whbatley 
defendant  in  it  on  an  excursion  into  the  country.  As  they  Patrice. 
were  returning  home,  Mr.  Nicholls  driving,  and  the  defen- 
dant sitting  with  him  in  the  gig,  the  accident  happened 
which  was  the  subject  of  the  action.  It  was  objected  for 
the  defendant,  that  these  facts  did  not  sustain  the  alle- 
gation in  the  declaration,  that  the  horse  and  chaise  were 
under  the  direction  of,  and  driven  by,  the  defendant.  His 
Lordship  however  thought  the  proof  sufficient,  and  di- 
rected a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  he  was  not  liable  under  the  circumstances. 

Sir  W*  Folleii  now  moved  accordingly. — The  declara- 
tion states  in  express  terms  that  the  chaise  was  driven  by 
the  defendant.  The  question  therefore  is,  was  the  driving 
by  Nicholls  in  effect  a  driving  by  the  defendant?  The 
ground  of  responsibility  for  the  wrongful  acts  of  third  par- 
ties is  their  liability  over  for  the  damages :  that  would  not 
apply  here.  A  master  is  liable  for  the  wrongful  act  of  his 
servant,  but  then  he  would  have  an  action  over  against 
him.  So,  a  stage  coachman's  suffering  another  person  to 
drive  being  a  breach  of  his  duty,  the  coach  proprietor 
would  have  an  action  over  against  him.  But  here  there 
was  no  implied  undertaking  by  the  defendant  toDelafosse 
&  Co.  that  he  sliould  himself  drive :  they  would  therefore 
have  no  right  of  action  against  him  for  suffering  Nicholls 
to  drive.  Why  should  not  the  plaintiff  have  sued  the 
party  who  actually  did  the  injury  ?  Williams  v.  Holland{a) 
decided  that  case  lies  against  a  party  by  whose  negligence 
an  injury,  not  wilful,  is  occasioned,  though  it  be  an  imme- 
diate injury.  This  case  is  different  from  that  of  Laugher  v. 
Pointer  {b)^  because  the  defendant  is  not  charged  as  having 
driven  by  his  servant 

(a)  10  Bing.  1 12 ;  3  M.  &  Scott,  640.        (6)  6  B.  &  Cr.  547. 
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Szch.  of  Pleas,      Lord  AsiNGtiR.  €•  B. — I  think  there  is  no  ffround  for 
1837.  . 

^  '  ^     the  objection  taken  in  this  case.    The  declaration  charges 

WuEATLET     that  the  defendant  was  possessed  of  the  horse  and  chaise, 

Patrick.      and  that  they  were  under  his  direction.     The  defendant 

having  borrowed  them  for  his  own  enjoyment,  and  not  to 

use  them  for  the  service  of  the  owner,  is  very  properly 

charged  as  in  the  possession  and  control  of  them.     Then 

the  question  is,  whether,  being  so  in  possession  of  them, 

and  sitting  with  the  driver  of  them,  he  may  not  be  charged 

as  actually  driving  ?     I  think  he  may.     As  against  all  the 

world  but  Delafosse  &  Co.,  he  is  the  party  in  possession: 

he  is  present,  he  has  the  actual  control,  and  he  permits 

another  person  to  drive.     I  think  an  action  might  hav^ 

lain  against  him,  alleging  that  Nicholls,  by  his  consent, 

had  driven  improperly,  and  thereby  occasioned  the  injury. 

BoLLAND,  B. — The  question  is  not  to  be  decided  by 
the  test  whether  the  defendant  would  have  an  action  over, 
because,  undoubtedly,  I  think  he  would  not  have  any 
right  of  action  against  Nicholls.  But  the  defendant  having 
suffered  Nicholls  to  drive,  must  be  taken  to  have  had  the 
management  of  the  chaise,  and  to  be  liable  for  Nicholls' 
act. 

Alderson,  B. — The  only  plea  here  is  not  guilty ;  the 
possession  by  the  defendant  is  therefore  admitted  on  the 
record,  and  the  only  question  is,  whether  there  was  negli- 
gent driving  by  the  defendant,  which  I  think  is  made  out 
by  the  proof  that  he  allowed  Nicholls  to  drive,  and  that 
the  injury  was  occasioned  by  his  mismanagement.  He  is 
liable,  under  the  circumstances,  for  the  act  of  Nicholls. 

GuRNtY,  B.,  concurred. 

Rule  refused. 
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Exch,  of  Pleas, 

1837. 
JoHKSON  and  Others  v.  Dodgsdn. 

xjLSSUMPSIT  for  goods  sold  and  delivered,  and  on  an  The  traveller  of 
account  stated.    Plea,  non-assumpsit.    At  the  trial  before  {j'op  m°Jrc^^^^^ 
Lord  Abinger^  C.  B.,  at  the  London  Sittings  after  last  >"  London, 

^  ^  ^  agreed  with  the 

Hilary  Term,  it  appeared  that  the  action  was  brought  to  defendant,  at 
recover  the  sum  of  246/.  I9«.  9rf.,  being  the  price  of  31  MOetohtm,  by 
pockets  of  Sussex  hops,  sold  by  the  plaintiffs,  hop  mer-  "JJ^Jf/  **jf ^o  s 
chants  in  London,   to  the  defendant,  a  hop  merchant  in  The  defendant 

T       J  J         1       r  11       .  .  wrote  In  his  own 

JLeeds,  under  the  following  circumstances :  book,  which 

The  plaintiff's  traveller,  one  Morse,  called  on  the  de-  foUowing  me- 
fendant  at  Leeds,  with  some  samples  of  hops,  and  agreed  "?™"f "*?JT 
with  him  for  the  sale  of  the  hops  in  question.     The  de-  Oct.  1836.  Sold 
fendant  then  wrote  the  following  memorandum  in  a  sample-  (the"defendant) 
book  of  his  own,  which  he  retained  in  his  own  possession : —    pu^^ed  "  S36 

Sussex,  at  103tf.; 

'^  Leeds  19th  October,  1836.       4 pockets Seime, 
"  Sold  John  Dodgson,  957.''*The*buik 

27  pockets  Playsted,  1836,  Sussex,  at  103*.  to  answer  the 

■  ^  »  7  J  sample.  Samples 

The  bulk  to  answer  the  sample.  and  invoice  to 

.  1  oi  rfciii  r\»>  be  sent  per 

4  pockets  Selme,  Beckley  s,  at  9o*.  Rockingham 

"Samples  and  invoice  to  be  sent  per  Rockingham  Coach,  mem  In  bankers* 
Payment  in  bankers*  at  two  months.  at  two  months." 

This  was  signed 

**  Signed  for  Johnson,  Johnson,  &  Co.  by  the  traveller 

ttT\    HM  »»         on  behalf  of 

JJ.  Morse.  the  plaintiffs  :— 

Held,  that  it 

The  signature  was  added,  at  the  defendant's  request,  by  was  a  sufficient 

°  ^  '     rf     memorandum 

Morse.     On  the  same  evening  the  defendant  wrote  to  the  in  writing  of 

plaintiffs  the  following  letter : —  within  the  Sta- 

tute of  Frauds. 

The  defendant,  on  the  same  day,  wrote  to  the  plaintiffs,  requesting  them  to  deliver  "  the  27 
pockets  riaysted  and  the  4  pockets  Selmes,  1886,  Sussex,"  to  a  third  party.  Quiere,  whether  this 
letter  sufficiently  referred  to  the  contract  in  question,  so  as  that  it  might  have  been  connected  with 
the  entry  in  the  book,  for  the  purpose  of  constituting  a  memorandum  of  the  contract  within  the 
statute. 

The  bulk  samples  and  invoice  were  sent  to  the  defendant  by  the  coach,  pursuant  to  the  con- 
tract, but  he  returned  them  as  not  answering  to  the  samples  by  which  he  bought.  The  jury,  in  an 
action  for  the  price  of  the  hops,  found  that  the  samples  did  answer  the  contract : — Held,  that  there 
was  no  acceptance  of  the  goods  within  the  Statute  of  Frauds. 

Semble,  the  defence  that  there  has  not  been  a  sufficient  memorandum  in  writing  of  a  ■  oontract 
to  satisfy  tbe  Statute  of  Frauds,  may  be  taken  under  the  general  issue,  n^i^hout  being  specially 
pleaded. 
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^^^oi'j^^^'  "Leeds,  Wednesday  evening, 

v_J— ^  "  19th  October,  183a 

Johnson  c«  Gentlemen, 

DoDosoN.  "  Please  to  deliver  the  27  pockets  Playsted,  and  the  4 

pockets  Selmes,  1836,  Sussex,  to  Mr.  Robert  Pearson  or 
bearer,  to  be  carted  to  Stanton's  wharf:  20  pockets  of 
Playsted  to  be  forwarded  per  Brst  ship,  and  the  remaining 
eleven  pockets  per  the  second  ship,  and  you  will  oblige. 
Gentlemen, 

"  Your  most  obedient, 

"  John  Dodgson." 

Bulk  samples  were  sent,  pursuant  to  the  contract,  by  the 
Rockingham  Coach,  and  reached  Leeds  on  the  24th  of 
October,  but  were  returned  by  the  defendant,  as  not  an- 
swering the  samples  by  which  he  bought  from  Morse. 
There  was  much  coniBicting  evidence  as  to  whether  there 
had  or  had  not  been  a  substitution  of  inferior  samples 
in  lieu  of  the  genuine  ones ;  that  question  was  left  to  the 
jury,  who  found  it  in  favour  of  the  plaintiffs.  For  the 
defendant,  it  was  objected  that  there  was  no  sufficient 
memorandum  of  the  contract  in  writing  to  satisfy  the 
Statute  of  Frauds;  the  entry  in  the  defendant's  book  not 
being  signed  by  him,  and  his  subsequent  letter  not  re- 
ferring (as  it  was  contended)  in  sufficiently  express  terms 
to  that  entry  as  that  it  might  be  connected  with  it.  This 
point  was  reseired,  and  accordingly,  in  Easter  Term, 

Cresswell  obtained  a  rule  nisi  for  entering  a  nonsuit ; 
against  which 

Thesiger  (with  whom  were  Erie  and  Evans) ^  now 
shewed  cause. — The  entry  in  the  defendant's  book,  being 
written  by  the  defendant  himself,  and  signed  by  the  plain- 
tiffs' agent,  constituted  of  itself  a  complete  contract,  so 
as  to  satisfy  the  statute.  It  is  clear  that  it  matters  not  in 
what  part  of  the  document  the  signature  appears.     In 
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Saunderson  v.  JaciMon  (a),  a  bill  of  parcels,  in  which  the  EtnA.  ef  PUat, 
vendor's  name  was  printedf  delivered  to  the  vendee  at  the  ^ 

time  of  an  order  for  the  delivery  of  goods^  was  considered  Johnboh 
to  be  a  sufficient  memorandum  of  the  contract  within  the  Dodoson. 
statute.  So^  in  Schneider  v.  Norrie  (b\  a  bill  of  parcels, 
in  which  the  vendor's  name  was  printed,  and  that  of  the 
vendee  written  by  the  vendor,  was  held  sufficient.  But,  at 
all  events,  the  subsequent  letter  of  the  defendant  clearly 
refers  to  this  contract*  and  being  connected  with  it,  the 
two  together  beyond  doubt  constitute  a  sufficient  note  of 
the  contract  within  the  statute.  It  may  be  conceded,  that 
if  its  application  to  the  particular  contract  be  doubtful,  it 
cannot  be  pieced  out  by  parol  evidence.  But  it  is  impossible 
to  doubt  that  the  defendant,  when,  on  the  same  day,  he 
speaks  of  the  27  pockets  Playsted  and  4  pockets  Selmes,  is 
referring  to  the  subject-matter  of  this  particular  contract. 
In  Allen  v.  Bennett  (c),  the  agent  of  the  seller  had  written 
in  a  book  of  the  buyer  an  order  for  50  barrels  of  rice,  at  a 
certain  price,  and  shortly  afterwards,  two  several  similar 
orders  for  IS  cwt.  and  for  8  cwt.  of  tobacco,  but  not  naming 
the  buyer ;  and  it  was  held,  that  a  subsequent  letter  from  the 
buyer  to  the  seller,  in  which  he  said — ''  the  8  cwt.  of  fine 
shag  tobacco  I  wish  immediately  forwarded,  as  I  have  sold 
it,  and  it  is  wanted :  I  likewise  want  the  invoice  of  the  rice 
and  the  other  tobacco'* — might  be  connected  with  the 
orders,  so  as  to  make  a  complete  contract  within  the  sta- 
tute. The  present  case  is  a  stronger  one  than  that.  In 
Jackson  v.  Lotoe  (cf),  the  buyer  wrote  to  the  sellers  as  folk- 
laws : — **  I  give  you  notice  that  the  com  you  delivered  to 
me,  in  part  performance  of  my  contract  with  you  for  100 
sacks  of  good  English  seconds  flour,  at  45«.  per  sack,  is  of 
so  bad  a  quality  that  I  cannot  sell  it.  The  sacks  of  flour 
are  at  my  shop,  and  you  will  send  for  them,  or  I  shall  com«- ' 


(a)  2  Bos.  &  P.  238.  (c)  3  Taunt.  169. 

(6)  2  M.  &  Sel.  286.  (d)  1  BiDg.  9;  7  Moore,  219. 


«»; 


Mry^c&at  *^  Masm  i^  LA  L  ci— iiife  ni 


^ptfO0i0mv9,      twoMi  vsL  tsineuuimir  cue  Iuixsl 


dun  cku,  fccmiir  d&0c  ife  idler  t  lesser 
i»  the  bofcr^ft.^  Bss  dkere  »  a  fincber 
then!:  iiat  ittC  beesaa  acsrpcinee  of  tfae 
fes^MC  If  :be  boik  asvcml  die 
ke^e  fimari  ,  cfte  de&crr  cf  tiie  boik  sansks  tv  the  c»- 
rier  voflurii  Leacttttpjetftdefiverji^cliefir.cjft.  ^Pmrht^BL — 
Hmt  ea<k  |c«  laj  tiiat  Uvre  was  as  accrcciaee,  wliea  t^ 
ifefeiidaae  exprcsaij  n; s  be  vSI  aoc  aceepc  t  Tke  dclimi 
ti>  :be  carrier  waj  be  a  deSwery  to  die  4e£cBdasCy  faot  tW 
aeiceptaftee  o:  die  cafrier  xa  boC  ae  mcttfimtte  faj  kaa. 
Tfce  oU  eaiiet,  in  which  it  had  bccc  taid  that  a  lecgifjc  bj 
a  cacrfier  vaa  aa  acceptance  to  lacirfj  ULt  ttatate,  «i 
Aftermleil  by  //mp^  r.  Palmer  («;  a=id  Hmmaam  r. 
mge^h^  ixnd  AUmger,  C.  B. — If,  to  take  the 
csjie^  the  prrrcfaa«er  sent  his  ovnsenrant  for  the  gooda,  and 
when  the^  were  brought,  sent  them  back  as  not  ansvcr- 
ing  ffie  cor.lractf  he  coold  iK>t  be  laid  to  accept  theou] 

IjAmiIj,  there  being  no  pica  hot  that  of  the  general  issoe, 
the  defemdant  was  precluded  from  taking  the  objection 
that  there  was  no  note  in  writing  within  the  Statute  of 
Frauds*  The  enactment  of  the  17  th  section  is,  that  no 
contract  for  the  tale  of  goods  for  10/.  or  upwards  sJkaU  be 
good  except  there  be  some  note  or  memorandum  of  the 
contract  in  writing,  &c«  That  is  equivalent  to  saying 
that  the  contract  shall  otherwise  be  roidL  But  the  new 
rule  (cj  expressly  directs,  that  all  matters  which  shew  the 
transaction  to  be  roid  or  voidable  in  point  of  law,  shall  be 

(a/  3  B.  Ac  Aid  321.  (6)  5  R  &  Aid.  559. 

(c)  H.  T.  4  Will.  4,  Assumpsit,  3. 
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specially  pleaded.    And  the  Court  of  Common  Pleas  ac-  Bxek.  of  PUaa^ 

cordingly  so  determined  a  similar  question  in  Bameit  v.  ^ 

Glossop  (a).  [Parke,  B. — Suppose  it  were  a  declaration  for       Johksok 

an  estate  bargained  and  sold, — ^would  it  not  be  competent  to      Dodosom . 

the  defendant,  under  the  general  issue,  to  shew  that  there 

had  been  no  conveyance?  Lord  Abinger,  C.  B. — When  by 

law  you  cannot  make  a  particular  contract  except  in  writing, 

to  deny  the  writing  is  to  deny  the  contract     Unless  you 

have  very  little  confidence  in  your  first  point,  you  had 

better  not  press  this.     We  will  hear  Mr.  Cresswell,  and  if 

it  become  necessary,  we  will  afterwards  hear  you  on  this 

point.] 

CresHoeU  and  Wightman,  in  support  of  the  rule. — ^First, 
the  entry  in  the  defendant's  book  was  not  of  itself  a  suf- 
ficient memorandum  of  the  contract.  There  is  no  case  in 
which  the  party  has  been  charged  by  any  such  entry,  un- 
less he  professed  to  introduce  his  own  signature  as  bind* 
ing  himself.  If  he  writes,  **  I,  A.  B.,  agree"  &c.,  he 
avowedly  introduces  his  own  name  as  the  party  agreeing 
and  bound.  The  cases  cited  on  the  other  side  are  distin- 
guishable: those  were  cases  of  documents  which  the 
party  charged  had  delivered  over  to  the  other  contracting 
party.  [Parke,  B. — The  handing  over  of  the  document  ' 
was  used  merely  to  shew  the  recognition  by  the  party  of 
the  particular  mode  of  signature.]  Here  all  is  done  di- 
verso  intuitu.  The  document  is  signed  by  the  plaintiffs' 
agent,  for  their  protection,  not  by  the  defendant  as  a 
party  to  be  charged.  There  is  not  a  word  intimating  that 
he  has  bought:  the  operative  part  is  the  signature  of 
Morse,  whereby  he  says,  on  behalf  of  his  employers,  that 
they  have  sold.  Suppose  the  defendant  had  simply  made 
a  memorandum  in  his  own  book,  that  on  such  a  day  the 
plaintiffs  sold  to  him ;  would  that  be  sufficient !     [Parke, 

{a)  1  Biug.  N.  C.  633  ;  I  Scott,  621. 
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MMch.  of  Pleas,  B. — If  he  meant  it  to  be  a  memorandum  of  the  contract 

1837. 
^  '  ^    between  the  parties,  it  would ;  not  so  if  he  meant  it  to  be 

Johnson  a  mere  memorandum  to  be  kept  by  him  for  himself.]  In 
D0DG8ON.  Saunderson  v.  Jackson^  Lord  Eldon  did  not  expressly  hold 
the  bill  of  particulars  alone  sufficient,  but  only  by  the  ad- 
dition of  the  subsequent  document  referring  to  it»  This 
is  like  the  case  of  taking  a  sold  note  without  the  exchange 
of  a  counter  bought  note. 

Secondly,  the  defendant*s  letter  contains  no  certain  re- 
ference to  this  particular  contract.  Jackson  ▼•  Linoe  and 
AUen  V.  Bennett  are  distinguishable.  The  latter  case, 
however,  decided  that  it  could  not  be  assumed  to  be  the 
purchaser's  order,  though  it  was  entered  in  his  book :  that 
shews  that  every  thing  required  by  the  statute  must  speci- 
fically appear  to  have  been  complied  with.  This  letter 
has  no  reference  to  any  price,  or  time  for  delivery,  or  pe- 
riod of  payment.  If  it  had  said,  "  the  hops  for  which  I  bar- 
gained with  your  traveller  to-day,"  there  would  have  been 
a  distinct  reference  to  the  particular  transaction.  The 
certainty  of  the  reference  must  be  such  as  will  exclude  the 
Court  from  the  necessity  of  inquiring  by  parol  evidence 
what  particular  contract  the  document  refers  to  (a).  Here 
parol  evidence  must  be  introduced  to  shew  that  there 
was  only  one  such  contract.  [Lord  Abinger,  C.  B. — 
The  statute  does  not  absolutely  exclude  parol  evidence; 
it  only  requires  that  there  shall  be  a  note  of  the  contract 
in  writing,  in  order  to  exclude  fraud  or  mistake  as  to  its 
terms.]  If  the  document  point  specifically  to  any  particu- 
lar contract  as  made,  the  Court  may  inquire  by  parol  whe- 
ther  such  contract  was  made  in  fact.  But  suppose  the 
letter  were  merely  in  these  terms — "  Please  to  deliver  the 
hops  to  A.  B.;"  if  parol  evidence  be  admissible  here,  so 
would  it  also  there.  The  question  would  arise,  what 
hops?  then  evidence  is  let  in  of  the  purchase  of  these 

(a)  See  Uinde  v.  WkiUhowie,  7  Hast,  658. 
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particular  hops.     It  would  be  impossible  to  draw  the  line  iS^A.  </  Pitat, 
as  to  what  might  or  might  not  be  supplied  by  parol  evi-  ^  '   > 

dence.     It   has   been  decided,  under  Lord  Tenterden's       Johnson 

mm 

Act,  that  a  letter  from  the  party  charged  must  refer  spe-  Dodoson. 
cifically  to  the  particular  debt,  in  order  to  take  it  out  of 
the  Statute  of  Limitations  {a).  [Parke^  B. — That  is  ques- 
tionable ;  Lechmere  v.  Fletcher  (6).]  Unless  the  subse- 
quent document  refers  in  specific  terms  to  the  former  one, 
it  cannot  become  part  of  itf  so  as  to  constitute  it  a  suffi- 
cient contract  in  writing. 

Lord  Abinoer,  C.  B. — I  think  this  is  a  very  clear  case. 
If  it  rested  upon  the  question  as  to  the  recognition  of  the 
contract  by  the  letter^  there  might  have  been  some  doubt ; 
although,  even  upon  that,  I  should  have  thought  the  refer- 
ence to  the  only  contract  proved  in  the  case  sufficient. 
But,  on  the  other  point,  it  really  seems  to  me  one  of  the 
strongest  cases  that  have  occurred.  The  Statute  of 
Frauds  requires  that  there  should  be  a  note  or  memoran- 
dum of  the  contract  in  writing,  signed  by  the  party  to  be 
charged.  And  the  cases  have  decided  that,  although  the 
signature  be  in  the  beginning  or  middle  of  the  instrument, 
it  is  as  binding  as  if  at  the  foot  of  it ;  the  question  being 
always  open  to  the  jury,  whether  the  party,  not  having 
signed  it  regularly  at  the  foot,  meant  to  be  bound  by  it  as 
it  stood,  or  whether  it  was  left  so  unsigned  because  he  re- 
fused to  complete  it.  But  when  it  is  ascertained  that  he 
meant  to  be  bound  by  it  as  a  complete  contract,  the  sta- 
tute is  satisfied,  there  being  a  note  in  writing  shewing  the 
terms  of  the  contract,  and  recognised  by  him.  I  think  in 
this  case  the  requisitions  of  the  statute  are  fully  complied 
with.  The  written  memorandum  contains  all  the  terms 
of  the  contract ;  it  is  in  the  defendant's  own  hand-writing, 

(a)  See  Kenneti  v.  Milbank,  1  M.  &  Scott,  108 ;  8  Bing.  37. 

(6)  1  Cr.  &  M.  623. 
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Exck.  of  PUoM,  containing  his  name,  and  it  is  signed  by   the  plaintifi 
^     through  their  agent, 

Johnson 

DoDosoN.  Paeke,  B. — I  am  of  the  same  opinion,  and  think  this 
was  a  sufficient  memorandum  in  writing.  The  defend- 
ant's name  was  contained  in  it,  in  his  own  bend-writing, 
and  it  was  signed  by  the  plaintiffs.  The  poinC  is  in  effect 
decided  by  the  cases  of  Saunderson  v.  Jackson  and  SeJkmei" 
der  v.  Morris.  There  the  bills  of  parcels  were  held  to 
be  a  sufficient  memorandum  in  writing,  it  being  proved 
that  they  were  recognised  by  being  handed  over  to  the 
other  party.  Here  the  entry  was  written  by  the  defend- 
ant himself,  and  required  by  him  to  be  signed  by  the 
plaintiffs'  agent.  That  is  amply  sufficient  to  shew  that 
be  meant  it  to  be  a  memorandum  of  contract  between  the 
parties.  If  the  question  turned  on  the  recognition  by  the 
subsequent  letter,  I  own  I  should  have  had  very  consi- 
derable  doubt  whether  it  referred  sufficiently  to  the  con- 
tract :  it  refers  to  the  subject-matter,  but  not  to  the  spe- 
cific contract.  But  it  is  unnecessary  to  give  any  opinion 
upon  that,  because  on  the  former  point  I  think  there  is 
a  sufficient  note  in  writing. 

BoLLANDy  B. —  I  am  of  the  same  opinion,  that  the  entry 
made  by  the  defendant  was  a  sufficient  memorandum  in 
writing :  and  if  it  were  necessary  to  decide  the  other  point, 
I  should  also  be  inclined  to  think  the  letter  sufficiently 
connected  with  the  contract. 

Rule  discharged. 
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StdL  of  Pleatt 
1837. 

Doe  on  the  several  demises  of  Thomas  Wythe  and  Mary    '^ 
his  Wife,  and  of  Mary  DrosieRj  Henry  Tutuill,  and 
John  Warnes,  v.  Margaret  Rutland. 

JbiJECTMENT  to  recover  possession  of  an  estate  in  the  a  tetutor,  by 
county  of  Norfolk,  called  "  The  Testerton  Estate."    On  ^^llJid  hu" 
the  trial  before   Tindal^  C.  J.,  at  the  Norfolk  Summer  ^V^  f*>'  "^ 

of  real  estate 

Assizes,  1836,  the  jury  found  a  verdict  for  the  lessors  of  to  demise  and 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  yeui,  « lo  u 
following  case :—  T"  '"*  '"^ 

o  there  were  re- 

Benoni  Mallett,  who  at  the  time  of  making  his  will  here-  •^r^ed  and 
inafter  mentioned,  and  from  thence  until  and  at  the  time  during  the 
of  his  death,  was  seised  in  fee  of  the  said  estate,  and  of  an  ^ereof*^ 
estate  also  in  the  said  county  called  or  known  by  the  name  ^'^  improTed 

*  yearly  rent 

of  the  Middleton  estate,  and  of  other  lands  in  the  same  that  could  be 
county,  by  his  will  dated  January  28th,  1780,  and  duly  foM^^same, 
executed   to  pass  real  estates,  devised   the  two  several  "^^^^^^^  *'^"K 

'^  '  any  sum  or 

estates  above  mentioned  to  trustees  for  a  term  of  500  years,  >ums  of  money 

by  way  of  fine 

upon  certain  trusts^  which  term,  for  the  purposes  of  this  or  income  for 
action,  is  to  be  deemed  to  be  determined ;  and  subject  to  Jich  iwu^or**^ 
the  said  term,  devised  the  Middleton  estate  to  uses,  by  !***«■•  '°^  ^?**^ 

•^    m  every  such 

virtue  whereof  Mary  the  wife  of  Thomas  Wythe,  lessors  lease  there 
of  the  plaintiff,  became,  on  the  death  of  her  father  Thomas  tained  a  clause 
Mallett  Case,  upwards  of  thirty  years  ago,  tenant  in  tail  non-"a°menr 
in  possession  of  that  estate:  and  devised  the  Testerton  of  the  rent."  in 

exercise  or  tbu 

estate,  under  the  following  description,  viz. — "  All  that  my  power,  a  lease 
manor  of  Testerton  in  the  county  of  Norfolk,  together  J^fyM^f  to' 
with  the  perpetual  advowson  and  right  of  patronage  to  the  ??*?^°°*  ^**® 

'^     ^  ©  r  o  11th  October, 

church  of  Testerton,  and  all  and  singular  my  messuages,  1833,  at  the 
lands,  tenements,  and   hereditaments  whatsoever,  situate,  903^,  payable 
lying,  and  being  in  Testerton,  Ry burgh,  and  Colkirk,  in  J^JJ,"^',^" 
the  said  county  of  Norfolk,"  to  the  use  of  the  said  testator's  ments,  via.  on 

*^  the  6th  of  April 

and  the  11th 
of  October  in  every  year  by  equal  portions,  except  the  last  half-yew's  rent,  which  was  thereby 
reserved  and  agreed  to  be  paid  an  the  ist  of  August  next  before  the  determination  of  the  term." 
The  lea^e  also  contained  a  proviso  for  re-entry,  if  the  rent  should  be  unpaid  forforty-two  days  after 
it  became  due : — Held,  that  the  lease  was  a  good  execution  of  the  power. 
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Exek.  of  Pleas,  grandson  Philip  Mallett  Case  for  life ;  remainder  to  his  first 

and  other  sons  in  tail  male ;  remainder  to  his  daughters  io 
tail  general;  remainder  to  the  testator's  grandson  Thomas 
Mallett  Case  for  life;  remainder  to  his  first  and  other 
sons  in  tail  male;    remainder   to    his    daughter    in    tail 
general ;  under  which  last  limitation  the  said   Mary  the 
wife  of  Thomas  Wythe  hecame,  on  the  death  of  her  uncle 
the  said  Philip  Mallett  Case,  on  July  4th,  183 1,  without 
issue,  tenant  in  tail  in  possession  of  the  Testerton  estate; 
but   as  to   the  premises   mentioned  in   the  declaration, 
subject,  as  the  defendant  contends,  to  the  lease  hereinafter 
mentioned. 

The  above  will  contained  the  following  power  of  leasing, 
viz. — '*  Provided  always,  and  my  will  is,  that  it  shall  and 
may  be  lawful  to  and  for  my  said  grandsons  Thomas  Mal- 
lett Case  and  Philip  Mallett  Case,  and  all  their  sons,  and 
all  other  person  or  persons  respectively  as  and  when  they 
shall  respectively  come  into  and  be  in  the  actual  possession 
of  my  said  hereinbefore  devised  manors,  estates,  and  pre- 
mises, including  the  said  Middleton  estate  and  Testerton 
estate,  or  any  part  thereof,  or  be  actually  entitled  to  the 
rents  and  profits  thereof  or  of  any  part  thereof,  by  inden- 
ture under  their  respective  hands  and  seals,  to  demise  and 
lease  the  same  or  any  part  thereof  unto  any  person  or  per- 
sons, for  any  term  or  number  of  years  not  exceeding  twenty- 
one  years,  in  possession,  and  not  in  reversion,  remainder, 
or  expectancy,  so  as  upon  every  such  lease  there  be  re- 
served  and  be  made  payable ^  during  tlie  continuance  thereof 
respectively i  the  best  improved  yearly  rent  that  can  be 
reasonably  had  for  the  same^  without  taking  any  sum  or 
sums  of  money  by  way  of  fine  or  income  for  or  in  respect  of 
such  lease  or  leases^  and  so  as  none  of  the  said   lessee  or 
lessees  be  made  dispunishable  of  waste  by  any  express 
words  therein  ;  and  that  in  every  such  lease  there  be  cou" 
tained  a  clause  of  re-entry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved,  and  so  as  such 
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lessee  or  lessees  to  whom  such  lease  or  leases  shall  be  Exch.  of  Pleas, 

made   seal  and   deliver    counterparts   of  such   lease   or 

leases." 

On  the  i4th  of  December,  1833,  the  said  Philip  Mallett 
Case,  being  then  in  the  actual  possession,  or  actually  en- 
titled to  the  rents  and  profits  of  the  Testerton  estate 
under  the  limitations  of  the  will,  signed  and  sealed,  in  the 
presence  of  two  credible  witnesses,  an  indenture  of  lease 
of  that  date  between  the  said  Philip  Mallett  Case  of  the 
one  part,  and  Margaret  Rutland,  the  defendant  in  this 
action,  who  then  and  there  sealed  and  delivered  a  counter- 
part thereof,  of  the  other  part,  whereby  it  was  witnessed, 
that  by  virtue  of  the  power  of  leasing  in  the  said  will  con- 
tained, and  in  consideration  of  the  rents,  covenants,  and 
agreements  in  the  said  lease  reserved  and  contained  on  the 
part  of  the  said  Margaret  Rutland,  the  said  Philip  Mallett 
Case  demised  unto  the  said  Margaret  Rutland  the  pre- 
mises therein  mentioned,  being  the  premises  mentioned  in 
the  declaration  in  this  action  sought  to  be  recovered,  the 
said  indenture  containing  therein,  amongst  other  things, 
as  follows  : — '*  To  have  and  to  hold  the  said  premises  unto 
the  said  Margaret  Rutland,  and  her  executors,  adminis- 
trators, and  assigns,  from  the  1 1  th  day  of  October  last,  for 
and  during  the  term  of  twenty-one  years  thence  next  en- 
suing, yielding  and  paying  therefore  unto  the  said  Philip 
Mallett  Case  and  his  assigns,  during  such  part  of  the  term 
of  this  demise  as  he  shall  live,  and  after  his  decease,  unto 
such  person  or  persons  as  for  the  time  being  shall  be  en- 
titled to  the  reversion  of  the  said  premises,  the  yearly  rent 
of  903/.  of  lawful  money  current  in  Great  Britain,  by  equal 
half-yearly  payments,  viz.,  on  the  6ih  day  of  April  and  the 
1 1  th  day  of  October  in  every  year^  by  equal  portions ,  eX' 
cept  the  last  half  year's  rent,  which  is  hereby  reserved  and 
agreed  to  be  paid  on  the  1st  day  of  August  next  before 
the  determination  of  the  said  term,  which  said  rent  hath 
been  adjudged  by  two  indifferent  and  skilful  persons,  viz. 

VOL.  II.  XX  M.  w. 
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Bxdu  of  Pieai,  Messrs.  William  Wright  and  Edward  Seppinprg,  to  be  the 

full  annual  value  of  the  said  premises.  Provided  always^ 
that  if  the  said  rent  or  any  part  thereof  shall  be  unpaid 
for  forty-two  days  next  after  any  of  the  days  whereon  the 
same  is  reserved  to  be  paid  as  aforesaid^  or  if  the  said 
Margaret  Rutland,  her  executors,  administrators,  or  as- 
signs, shall  not  perform  the  covenants  herein  contained 
^hich  on  her  or  their  part  ought  to  be  performed,  then 
and  in  either  of  the  said  cases  it  shall  and  may  be  lawful 
for  the  said  Philip  Mallett  Case,  or  his  assigns  during  his 
life,  and  after  his  decease  for  such  person  or  persons  as 
aforesaid,  into  the  said  demised  premises,  or  any  part 
thereof,  in  the  name  of  the  whole,  to  re-enter,  and  the  said 
Margaret  Rutland,  and  her  executors,  administrators,  and 
assigns,  and  all  other  occupiers  thereof,  to  expel,  put  out, 
and  remove  therefrom." 

The  said  lease  contained  the  following  covenant  on  the 
part  of  the  lessor,  P.  M.  Case,  for  himself  and  his  assigns, 
and  for  the  person  or  persons  who  from  time  to  time  after 
his  decease  should  be  entitled  to  the  reversion  or  inheri- 
tance of  the  said  premises: — That  it  shall  be  lawful  for  the 
said  Margaret  Rutland,  and  her  executors,  administrators, 
and  assigns,  paying  the  rent  and  performing  the  covenants 
herein  contained  which  on  her  or  their  part  ought  to  be 
performed,  to  hold  and  enjoy  the  premises  hereby  de- 
mised during  the  said  term  of  21  years,  and  to  use  the 
barns  and  the  stack  yards  thereto  belonging,  for  the  pur- 
pose of  thrashing  and  dressing  the  corn,  grain,  and  pulse 
which  shall  be  produced  from  the  said  premises  in  the 
last  year  of  the  said  term,  until  the  1st  day  of  August  next 
after  the  determination  thereof,  without  interruption: — and 
there  were  also  all  the  usual  and  necessary  covenants  on  the 
part  of  the  lessee.  Supposing  the  Court  to  be  satisfied  that 
the  covenants  herein  stated  are  of  that  description,  it  is 
also  agreed  that  no  question  shall  be  raised  or  considered 
as  to  the  amount  of  the  rent. 
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The  defendant  was  in  possession  of  the  premises  in  the  ^«?*'  «/  Piea*^ 

1837. 
lease  and  declaration  mentioned  at  the  commencement  of 

this  action,  and  claimed  to  hold  the  same  under  the  lease. 

She  had  been  served  with  a  regular  notice  to  quit^  which 

had  expired  before  the  day  of  the  several  demises  laid  in 

the  declaration. 

On  the  part  of  the  defendant,  evidence  was  tendered  to 
shew  the  usage  of  the  country  about  Testerton  as  to  agri- 
cultural leases  of  land  in  that  neighbourhood,  with  respect 
to  reservations  of  rent,  and  covenants  of  a  like  description 
with  those  in  the  present  lease.  The  evidence  was  ob- 
jected to,  but  received  by  the  learned  Judge,  subject  to 
the  opinion  of  this  Court  as  to  its  admissibility  in  whole 
or  in  part. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  lease  of  the  14th  December,  1833,  was  a  valid  execu- 
tion of  the  power  of  leasing  contained  in  the  will  of 
Benoni  Mallett. 

Sir  W.  Folletiy  for  the  lessors  of  the  plaintiff.— The 
first  objection  to  this  lease  is,  that  the  reservation  of  the 
last  half-year's  rent  is  not  a  valid  reservation  within  the 
terms  of  the  power.  Under  this  power,  the  rent  must  be 
reserved  equally  throughout  and  during  the  continuance  of 
the  whole  term ;  but  by  this  lease  no  rent  would  be  payable 
from  the  1st  of  August  to  the  11th  of  October  in  the  last 
year.  The  tenant  for  life  has  no  right  to  reserve  rent  by  an- 
ticipation. If  he  should  die  in  the  interval  between  the  1st 
of  August  and  the  1 1th  of  October  in  the  last  year  of  the 
term,  he  would  receive  all  the  benefit  of  the  rent  for  the 
whole  of  that  year,  and  the  remainder-man  would  be  kept 
out  of  possession,  without  receiving  any  rent.  It  is  just 
the  same  as  if  it  had  been  reserved  on  the  first  day  of  the 
year.  The  intention  of  the  power  is,  that  the  tenant  for 
life  should  receive  rent  /or  that  part  of  the  term  which 
runs  through  his  Ufe,  and   the  remainder-man  for  that 

X  X  ^ 
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Ezch.  ofj*ieas,  which  comes  after.  The  case  of  Doe  v.  Giffard,  cited  in 
'*  Doe  V.  Wilson  {a),  is  in  point.  There,  the  power  re- 
quired the  best  and  most  approved  yearly  rent  to  be  re- 
served. The  lease  was  dated  the  14th  of  September, 
1809,  and  was  for  twenty-one  years  from  the  date,  pay- 
able by  two  equal  half-yearly  payments,  on  the  S9th  of 
September  and  the  25th  of  March,  the  first  payment  to 
be  made  on  the  25ih.  of  March  then  next;  and  the  lease 
was  held  void,  because  there  would  be  no  rent  payable 
under  it  from  the  25th  of  March  preceding  the  expiration 
of  the  term.  ^Parket  B. — There,  there  was  a  clear  loss  of 
one  half-year's  rent.  The  distinction  between  that  case  and 
this  is — in  this  case,  there  can  only,  at  most,  be  said  to  be  a 
reservation  of  rent  at  an  improper  time  of  the  year;  in  that 
case,  by  the  terms  of  the  lease,  not  twenty-one  years*  rent, 
but  only  twenty  and  a  half,  was  reserved.]  The  rent  was 
not  reserved  equally  throughout  the  term.  Has  the  tenant 
for  life,  under  this  power,  a  right  to  reserve  the  whole  rent 
payable  in  one  day  ?  That  might  be  a  beneficial  reserva- 
tion, but  it  would  not  be  allowed.  In  Doe  v.  Morse  (£), 
the  power  required  that  there  should  be  reserved,  during 
the  continuance  of  the  lease,  by  half-yearly  payments,  the 
best  and  most  improved  rents  that  could  be  obtained  :  the 
lease  was  dated  the  11th  of  January,  1783,  to  hold  from 
the  4th  of  January  preceding,  reserving  the  rent  payable 
on  the  1st  of  May  and  the  ^9th  of  September,  the  first 
payment  to  be  made  on  the  1st  of  May  then  next:  and  it 
was  held  not  a  due  execution  of  the  power.  Bayley^  B., 
there  says :  ''  According  to  the  terms  of  the  power,  the 
party  is  to  reserve  the  best  yearly  rent.  That  cannot  be 
considered  the  best  yearly  rent  which  is  not  reserved  at 
the  conclusion  of  the  year.**  And  again — "  In  this  lease 
the  first  rent  was  payable  long  before  a  half-year's  occu- 
pation had  elapsed,  and  the  second  very  long  before  a 

(a;  6  B.  &  Aid.  371.  (6)  2  Cr.  &  M.  247. 
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year's.  The  tenant  for  life  might  thereby  obtain  a  year's  Exeh.ofPieat, 
rent  for  less  than  a  year's  occupation."  All  that  reasoning 
applies  to  the  present  case.  [Parker  B. — Tliere  is  one 
advantage  to  the  landlord  in  this  case,  which  he  would  not 
otherwise  have  had^  if  the  rent  had  been  reserved  payable 
the  last  day  of  the  term,  namely,  he  could  not  have  dis- 
trained for  it.  The  case  of  Doe  v.  Morse  is  distinguish- 
able from  the  present ;  but  what  is  said  by  Mr.  Baron 
Ballet/  is  undoubtedly  in  your  favour.]  Secondly,  as  to 
the  power  of  distress  and  re-entry.  In  Sugden  on  Powers, 
641,  (4th  ed.),  the  law  upon  this  subject  is  fully  treated  of, 
and  it  is  laid  down,  that  a  reasonable  time  is  allowed,  and 
that  the  law  will  take  notice  what  is  a  reasonable  time : 
Jones  V.  Vemey  (a).  Smith  v.  Doe  d.  Lord  Jersey  (6). 
The  usual  period  is  21  days,  and  no  case  has  hitherto 
decided  that  so  long  a  period  as  42  days  is  a  reasonable 
time. 

[The  argument  on  the  question  as  to  the  admissibility 
of  the  leases  is  omitted,  as  the  Court  gave  no  judgment  on 
that  point.] 

Maule^  contri. — The  sound  rule  of  construction  is,  that 
where  the  party  creating  the  power  has  expressed  a  con- 
dition, or  number  of  conditions,  those  conditions  must  be 
complied  with ;  but  when  he  leaves  the  exercise  of  the 
power  at  large,  on  those  points  where  he  has  expressed  no 
conditions,  none  can  be  interpolated  into  it,  except  the 
intention  be  manifest  upon  a  due  construction  of  the  whole 
instrument.  In  this  case,  it  is  conditioned  that  the  rent 
should  be  reserved  and  made  payable  during  the  conti- 
nuance of  the  term,  and  that  it  should  be  the  best  im- 
proved yearly  rent  that  could  be  reasonably  obtained. 
Those  express  conditions  are  so  far  admitted  to  have  been 
complied  with ;  but  it  is  argued  that  the  lease  does  not 

(fl)  Willes,  169.  Moore,  339;    3  Bligb,  290;    7 

{h)  2  Bred.  &  Bing.  473;  3      Price,  281. 
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Bgeh.  of  Pleas,  satisfy  somc  condition  that  is  to  be  reasonably  implied. 

Where  a  condition  is  not  expressed,  it  cannot  be  interpo* 
lated  into  the  power,  except  it  be  reasonable  with  respect 
to  the  matter  in  question.  But  what  is  there  unreasonable 
in  reserving  the  rent  payable  on  the  1st  of  August  in 
the  last  year  of  the  term  ?  It  is  argued  as  if  it  must  be 
assumed  to  be  a  bad  execution  of  the  power,  if  by  any 
chance,  or  in  any  event,  the  remainder-man  may  be  put  in 
a  worse  situation  ;  but  there  is  no  such  rule.  The  true 
criterion  is,  whether  the  tenant  for  life  would  have  been 
prudent  in  making  this  reservation,  if  he  had  also  been  re- 
mainder-man. Here  the  lessor  would  have  done  in  that 
case  precisely  what  he  lias  done  in  this,  as  he  has  secured 
his  remedy  by  distress,  which  he  would  have  lost  if  the 
rent  had  been  reserved  payable  the  last  day  of  the  temn 
The  lease  terminates  on  the  11th  of  October,  by  which 
time  all  the  crops  would  have  been  got  off  the  farm,  and 
the  landlord  might  be  otherwise  entirely  without  remedy. 
It  was  therefore  beneficial  for  the  landlord*  Besides, 
if  the  tenant  for  life  were  to  die  just  before  the  last  half- 
year's  rent  became  payable,  the  remainder-man  would 
be  benefited  by  this  reservation,  and  the  probabilities 
are  more  in  favour  of  his  being  benefited  in  that  case, 
than  injured  by  the  only  possible  contingency  happening 
in  which  it  might  be  injurious  to  him ;  for  one  only  has 
been  suggested,  namely,  the  tenant  for  life's  dying  after 
the  1st  of  August  in  the  last  year  of  the  term.  In  every 
other  event  it  would  be  a  great  advantage  to  the  remain- 
der-man.  Several  cases  have  been  cited ;  amongst  the 
rest  Doe  v.  Giffard,  which  was  first  introduced  by  the 
counsel  in  argument  in  Doe  v.  Wilson.  That  case,  how- 
ever, is  distinguishable,  on  the  ground  already  stated  by 
the  Court ;  in  that,  no  rent  at  all  was  reserved  for  the  last 
half  year.  In  Doe  v.  Morse,  the  rent  was  by  the  power 
required  to  be  reserved  payable  half-rjearly  ;  instead  of 
which  it  was  made  payable  at  unequal  periods  of  five  and 
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seven  months.     It  is  an  express  condition  here  that  the  &<?A.  0/  PUat, 
lease  is  to  contain  a  power  of  rC'^ntry.    Now,  if  the  las 


half-year's  rent  were  not  payable  until  the  last  day  of  the 
term»  the  power  of  re-entry  could  not  be  exercised  at  all, 
and  it  might,  in  such  a  case,  be  argued  that  an  express  Rutland. 
condition  of  the  power  had  not  been  performed.  If  that 
would  be  a  bad  execution  of  the  power,  this  is  a  good  one. 
In  ReginaY,  Weston  {a)^  (where  an  order  of  justices  for 
weekly  payments  by  a  putative  father  for  the  maintenance 
of  a  bastard  child,  to  be  made  every  Mondayy  was  held 
good,  although  a  week  was  not  complete  on  the  first  Mon- 
day after  the  making  of  the  order),  PoweU^  J.,  illustrated 
the  case  by  supposing  a  similar  one  to  the  present : — "  If 
a  man  had  a  power  to  make  leases,  reserving  the  ancient 
yearly  rent  annually,  yet  if  it  were  reserved  on  a  day 
before  the  year  was  up,  as  if  the  year  ended  at  Christmas, 
and  it  were  reserved  at  Michaelmas,  it  would  be  well,  pur- 
suant to  the  power  ;**  which  Holt  agreed.  [Lord  Abin' 
gevy  C.  B. — It  used  to  be  a  tradition  in  Westminster  Hall, 
that  when  Lord  Chief  Justice  Holt  and  Mr.  Justice  Powell 
agreed,  you  might  trust  the  law  of  the  case.] 

Secondly,  as  to  the  period  of  42  days  being  allowed  be* 
fore  re-entry :  that  is  a  power  which  ought  to  be  exercised 
with  a  reasonable  discretion.  It  is  an  open  question  what 
is  a  reasonable  time^  In  Doe  d.  Jersey  v.  Smith,  it  was 
held  that  28  days  was  not  an  unreasonable  time.  Whether 
a  power  of  re-entry  is  within  a  reasonable  time  or  not,  it 
lies  on  the  party  who  says  that  it  is  a  bad  execution  of 
the  power  to  shew  that  it  is  not. 

Sir  W.  Follett,  in  reply. — The  argument  on  the  other 
side,  if  pushed  to  its  full  extent,  would  amount  to  this — 
that  the  tenant  for  life  might  reserve  the  rent  on  the  first 
day  of  every  year  of  the  term:  nay,  the  literal  words 
"  yearly  rent,**  would  be  satisfied  by  a  reservation  of  all 

(a)  Lord  Raym.  1197. 
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Exeh.  of  PieoM,  the  rent  in  the  last  year.     Is  this  such  as  the  party,  if  he 

were  tenant  in  fee-simple,  would  fairly  make  ?  The  ob- 
ject of  the  power  is  to  protect  the  parties,  not  to  protect 
the  estate.  The  tenant  for  life  has  power  to  bind  the  par^ 
ties  in  remainder  on  certain  terms,  which  are  introduced 
for  their  protection.  The  principle  is,  that  rent,  being 
the  compensation  for  the  occupation  of  the  land,  shall  be 
paid  to  the  party  who  is  the  owner  of  the  land  when  the 
occupation  is  complete;  and  a  rent  payable  previously  is 
an  exception  which  cannot  be  brought  within  the  power, 
unless  by  specific  terms.  There  must  be  an  equal  distri- 
bution of  the  rent  over  the  whole  term.  [Parke,  B. — 
That  cannot  he,  unless  it  be  reserved  from  instant  to  in- 
stant ;  nor  even  then.]  It  is  not  put  in  that  sense ;  bat 
would  a  reservation  weekly  be  good?  \^Parke,  B. — It 
would  come  nearer  the  supposed  rule  you  lay  down,  that 
every  portion  of  time  must  be  covered.]  The  judgment 
oi  Bayley,  J.,  in  Doe  v.  Morse,  is  direct  upon  this  point 
[Parke,  B. — It  could  not  have  been  present  to  his  mind 
how  great  is  the  inconvenience  of  rent  becoming  due  when 
there  is  no  power  of  taking  it  by  distress.]  This  particu- 
lar lease  cannot  be  supported  without  maintaining  the 
general  doctrine,  that  rent  may  be  reserved  beforehand. 
There  is  not  even  any  dictum  in  favour  of  such  a  reserva- 
tion, except  that  quoted  from  Lord  Raymond^  where  the 
point  was  not  at  all  before  the  Court  for  their  decision ; 
and  the  case  is  referred  to  with  a  quaere  in  Sugden  on 
Powers,  620,  627  (kh  edit.). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  on  a  subse- 
quent day  by 

Lord  Abinger,  C.  B. — The  question  in  this  ejectment 
turned  on  the  point  whether  there  had  been  a  due  execution 
of  a  power  contained  in  the  will  of  a  person  under  whom 
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the  property  was  claimed.     The  question  arose  on  the  E^ch.  of  Pleat, 
construction  of  the  power  itself.     The  estate  was  devised 
to  several  persons,  with  remainder  over,  and  power  is  given 
to  each  of  the  persons  being  tenants  for  life  to  grant 
leases  **  for  any  term  or  number  of  years  not  exceeding 
twenty-one  years  in  possession,  and  not  in  reversion,  re- 
mainder, or  expectancy,  so  as  upon  every  such  lease  there 
be  reserved  and  be  made  payable,  during  the  continuance 
thereof  respectively,  the  best  improved  yearly  rent  that 
can  be  reasonably  had  for  the  same,  without  taking  any 
sum  or  sums  of  money  by  way  of  fine  or  income  for  or  in 
respect  of  such  lease  or  leases,  and  so  as  none  of  the  said 
lessee  or  lessees  be  made  dispunishable  of  waste  by  any 
express  words  therein,  and  that  in  every  such  lease  there 
be  contained  a  clause  of  re-entry  for  non-payment  of  the 
rent  or  rents  to  be  thereby  respectively  reserved  ;  and  so 
as  such  lessee  or  lessees  to  whom  such  lease  or  leases  shall 
be  made  seal  and  deliver  counterparts  of  such  lease  or 
leases.*'     There  were  two  objections  made  to  the  lease 
executed  in  virtue  of  this  power.     It  was  first  said,  that 
although  there  was  a  clause  for  re-entry  for  non-payment 
of  rent,  yet  the  power  of  re-entry  was  limited  to  forty-two 
days  after  the  rent  had  become  due,  which,  it  was  urged, 
was  an  unreasonable  time,  and  not  in  compliance  with  the 
power.     Another  objection  was,  that  the  best  improved 
yearly  rent  was  not  properly  reserved  in   this  lease  for 
twenty-one  years,  inasmuch  as  the  last  half-year's  rent  was 
made  payable  on  a  day  in  the  month  of  August,  whereas 
the  year  itself  did  not  expire  until  Michaelmas. 

In  answer  to  the  first  objection,  cases  have  been  cited  to 
shew  that  a  reasonable  time  may  be  allowed  after  the  rent 
becomes  due,  without  any  contravention  of  the  power.  I  am 
at  a  loss  to  see  how  this  question  could  arise,  unless  there 
were  an  appearance  of  evasion  of  the  requisitions  of  the 
power.  One  can  conceive  a  case  where,  under  the  pretence 
of  complying  with  a  power  in  terms,  the  clause  may  be  of 
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Exeh.  of  PUoit  such  a  nature  as  to  make  the  proviso  for  re-entry  in  effect 

wholly  nugatory.  If  such  a  case  should  arbe»  it  would  be 
a  breach  of  the  power :  but  here  there  is  no  appearance 
of  evasion  in  the  mode  of  framing  the  clause.  The  period 
of  forty-two  days  is  not  an  unusual  one :  every  one  knows 
that  forty-two  days  is  such  a  portion  of  time  as  it  is  usual 
for  a  tenant  to  be  allowed  to  pay  his  rent  after  it  becomes 
due.  We  therefore  think  the  lease  is  not  objectionable  in 
respect  to  the  clause  of  re-entry. 

The  second  objection  is,  that  the  reservation  of  the 
rent  for  the  last  half  year  is  in  contravention  of  the  power; 
but  upon  consideration  we  think  there  is  no  foundation  for 
the  argument  urged  on  this  point.  The  testator's  reason 
for  limiting  the  power  by  this  proviso  appears,  upon  the 
face  of  his  own  will,  to  be,  that  no  premium  or  fine  was  to 
be  taken  from  the  lessee,  and  whatever  was  reserved  was 
to  be  reserved  as  an  annual  rent,  payable  at  the  usual  time, 
and  not  to  be  taken  as  a  premium  or  fine,  leaving  nothing 
to  the  person  in  remainder  who  might  succeed  during  the 
continuance  of  the  term.  There  i^  no  pretence  for  saying 
that  there  was  in  the  present  case  any  object  to  defeat  the 
remainder-man*s  claim.  On  the  contrary,  the  reservation 
of  the  last  half-year's  rent  before  the  complete  expiration 
of  the  year  is  a  matter  of  prudence  and  caution,  and  is  in 
general  for  the  benefit  of  the  lessor,  whoever  he  may  be. 
It  can  only  be  detrimental  to  the  remainder-man  on  the 
supposition  of  the  tenant  for  life  dying  after  the  day  in 
which  the  last  half  year's  rent  is  reserved,  and  before  the 
expiration  of  the  term-— a  supposition  very  highly  impro- 
bable. We  are  of  opinion  that,  in  construing  this  power, 
looking  at  the  words  of  the  power,  and  to  the  intention  of 
the  testator,  there  is  no  ground  for  saying  the  power 
has  been  contravened  in  this  respect.  The  manifest  in- 
tention of  the  testator  was,  that  the  rent  should  be  appor- 
tioned in  twenty-one  yearly  payments  ;  there  is  no  direc- 
tion  further ;  it  might  be  paid  quarterly,  half-yearly,  or 
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yearly.  There  being  therefore  no  direction  on  the  subject^  ^ch.  of  Pietu^ 
it  would  be  quite  sufficient  to  make  it  payable  yearly  within 
each  of  the  twenty-one  years.  The  spirit  and  intention 
then  of  the  testator  are  complied  with,  as  well  as  the  words 
of  the  power ;  and  we  are  of  opinion  that  there  is  no  valid 
objection  to  the  lease  on  the  second  ground.  On  both 
grounds,  therefore,  the  conclusion  the  Court  come  to  is, 
that  the  judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 


AsuBY  r.  Harris,  Esq. 

JLI EBT  against  the  sheriff  of  Northamptonshire  for  extor-  Semble,  that  a 
tion.     The  declaration  alleged  that  a  writof  testatum  fieri  against  aTberiff 
facias  was  sued  out  against  the  plaintiff,  at  the  suit  of  H.  Sl^g*'^|^,J"n'* 
B.  Whitworth  and  R.  Whitworth,  directed  to  the  sheriff  of  a  fl,fii.,  must 
of  Northamptonshire,  whereby  he  was  commanded  to  levy  actually  taken 
of  the  goods  and  chattels  of  the  defendant  64/.  9s.  2d.  for  Ig.J'l";"^ 
damajTcs  recovered  by  H.  B.  Whitworth  and  R.  Whit-  •ufficient  to 

•  /  .11   allege  that  he 

worth  against  the  defendant ;  that  the  writ  was  indorsed  took  £-•  more 
to  levy  221.  lis.  6d,,  besides  sheriff^s  poundage,  officers'  ,tatute^is  ai- 
fees,  and  all  legal  incidental  expenses,  and  was  delivered  '^^^^ 
to  the  defendant  as  sheriff  of  Northamptonshire ;   by  vir- 
tue of  which  said  writ  and  indorsement  the  defendant, 
as  such  sheriff,  seized  and  took  in  execution  divers  goods 
and  chattels  of  the  plaintiff  of  great  value,  to  wit,  of  the 
value  of  the  monies  so  indorsed  on  the  said  writ,  and  di- 
rected  to  be  levied   as  aforesaid,   and  then  levied  the 
same :  yet  that  the  defendant,  so  being  sheriff  as  afore- 
said, by  reason  and  under  colour  of  his  office,  and  under 
and  by  colour  of  the  said  writ  of  testatum  fieri  facias  sued 
out  against  the  plaintiff,  wrongfully,  illegally,  and  oppress- 
ively received  and  took  from  the  plaintiff,  for  the  serving 
and  executing  of  the  said  writ,  more  and  other  consider- 


674  CASES  IN  THE  EXCHEQUER, 

Satek.  of  Pleat,  ation  and  recompence  than  by  the  statute  in  such  case 

made  and  provided  in  that  behalf  is  allowed ;  that  is  to 
say,  the  sum  of  1/.  I6s.  2d.  more  than  in  that  statute  is 
limited  and  appointed,  contrary  to  the  form  of  the  sta- 
tute, &c. 

Special  demurrer,  assigning  the  following  causes: — ^That 
although  it  appears  by  the  declaration  that  the  writ  was  en- 
dorsed to  levy  221.  Ms.  6c/.,  besides  sheriff's  poundage,  of- 
ficers' fees,  and  all  legal  incidental  expenses,  yet  the  plain- 
tiff, in  the  allegation  that  the  defendant  seized  and  took  in 
execution  divers  goods  and  chattels  of  the  plaintiff  of  great 
value,  to  wit,  of  the  value  of  the  monies  so  indorsed  on 
the  writ  and  directed  to  be  levied  as  aforesaid,  and  then 
levied  the  same,  has  not  shewn  with  sufficient  certainty 
whether  he  means  that  the  defendant  took  in  execution 
goods  of  the  value  of  the  said  sum  of  22L  17#.  6dL  only, 
or  of  that  sum  together  with  sheriff's  poundage,  officers' 
fees,  and  other  legal  incidental  expenses ;  and  also  that 
the  plaintiff  has  not  by  his  declaration  shewn  with  suffi- 
cient certainty,  whether  the  defendant,  by  reason  and  un- 
der colour  of  his  office,  and  under  and  by  colour  of  the 
said  writ,  wrongfully,  &c.  received  and  took  from  the 
plaintiff,  for  the  serving  and  executing  of  the  said  writ, 
more  and  other  consideration  and  recompence  than  by  the 
statute  is  allowed,  in  addition  to  and  exclusive  of  the  offi- 
cers* fees  and  all  legal  incidental  expenses ;  or  whether  he, 
the  plaintiff,  means  to  charge  the  sheriff  with  having  taken 
and  received  more  and  greater  recompence  than  is  allowed 
by  the  statutes  29  Eliz.  c.  4,  or  the  43  Geo.  3,  c.  46,  s.  5 ; 
and  that  the  plaintiff  has  not  stated  or  alleged  how  much  the 
defendant  received  and  took  from  the  plaintiff  for  the 
serving  and  executing  of  the  writ,  but  merely  that  he  re- 
ceived and  took  1/.  16^.  2d.  more  than  by  the  statute  is  al- 
lowed ;  and  the  plaintiff,  by  such  last-mentioned  allegation, 
has  so  mixed  up  the  law  and  fact,  thai  the  Court  cannot 
see  on  the  face  of  the  declaration  whether  or  not  the  de- 
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fendant  has  taken  or  received  more  than  by  law  allowed ;  Sxek,  of  Pleat, 

'       1837. 
and  the  defendant  cannot  take  issue  on  the  allegation 

without  leaving  it  to  the  jury  to  determine  the  law,  and 
to  say  whether  the  defendant  has  taken  more  than  by  law 
allowed;  whereas  it  is  the  province  of  the  jury  to  say 
merely  how  much  the  defendant  took  by  way  of  such  con- 
sideration and  recompense,  and  the  province  of  the  Court 
to  say  whether  such  sum  is  more  than  allowed  by  the  sta- 
tute; and  the  plaintiff  ought  therefore  to  have  stated  in 
the  declaration  how  much  the  defendant  took  as  such  con- 
sideration  and  recompence.     Joinder  in  demurrer. 

Peacock^  in  support  of  the  demurrer. — The  declaration 
is  bad,  for  want  of  a  statement  of  the  actual  amount  taken 
by  the  defendant.  [Parke,  B. — The  statute  fixes  the 
amount ;  the  gross  sum  taken  is  merely  a  matter  of  calcula- 
tion.] If  the  actual  sum  had  been  stated,  that  would  have 
been  traversable  by  the  defendant,  which  the  allegation  as 
it  stands  is  not :  if  issue  were  taken  upon  it,  and  if  at 
Nisi  Prius  any  doubt  were  to  arise  on  the  construction 
of  the  statute,  that  question  of  law  would  come  to  be  de- 
terminable by  the  jury,  instead  of  by  the  Court.  [Parke, 
B. — We  are  supposed  to  know  what  the  enactment  of  the 
statute  is ;  then  we  know  the  defendant  ought  to  have 
taken  I2d.  in  the  pound  on  the  sum  levied  ;  that  he  took 
more  than  is  allowed  by  law  would  necessarily  follow,] 
Suppose  a  plea  of  the  Statute  of  Limitations  were  framed 
thus,  that  the  action  did  not  accrue  within  the  time  limited 
by  law, — surely  that  would  be  bad,  as  improperly  mixing 
up  fact  and  law.  Had  the  plea  been  so  framed  in  the 
case  of  Paget  v.  Foley  (a),  in  which  the  question  was 
whether  an  action  for  arrears  of  rent  due  under  a  lease 
was  limited  to  six  years  by  the  3  &  4  Will.  4,  c.  H,  s.  4^2, 


(a)  2  Bing.  N.  C.  679;  3  Scott,  120. 
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Btek.  of  Pieoi,  or  to  twenty  years,  by  the  3  &  4  Will.  4,  c.  43,  s.  3,  that 

important  and  difficult  question  must  have  gone  to  the 
jury«  and  the  opinion  of  the  Court  could  not  have  been 
taken  cheaply  upon  it  under  the  recent  statute.     In  Com. 
Dig.  Pleader,  C.  17,  it  is  laid  down,  that  the  certainty 
in  a  declaration  ought  to  be  such,  that  the  Court  may 
give   judgment  upon    it,    the   defendant  answer  to  it, 
and  a  good  issue  be  joined  thereon.      In   the   present 
i:ase,  the  Court  cannot  determine  how  much  the  defend- 
ant took,  nor  the  jury  whether  he  took  more  than  is  aU 
lowed  by  law.     [Parket  B. — Is  not  this  declaration  in  the 
form  in  which  the  precedents  usually  are  ?]  It  is  undoubt- 
edly according  to  the  form  given  in  Chitty  (a) ;  but  that 
will  not  give  it  authority,  if  it  be  contrary  to  principle. 
[Alderson^  B. — Where  do  you  find  the  principle  that  the 
jury  cannot  incidentally  determine  a  question  of  law  ?  it  is 
every  day's  practice  that  they  do.]     But  if  it  can   be 
raised  in  pleading,  it  ought.     A  difficulty  formerly  ex- 
isted on  the  words  of  this  very  statute,  the  S9  Eliz.  c.  4, 
whether  the  sheriff  ought  to  have  \^d.  in  the  pound  on 
the  first  100/.,  and  6d!>  in  the  pound  for  all  the  amount 
beyond  the  100/L,  or  whether  he  ought  to  have  but  6dl  in 
the  pound  where  the  sum  exceeds  100/.     It  was  deter- 
mined, in  Lysier  v.  Bromley  (A),  that  he  was  entitled  after 
the  former  rate.     But  suppose  that  were  now  a  doubtful 
point ;  that  question  of  law  would  by  this  plea  be  mixed 
up  with  the  question  of  fact.     Again,  in  Rumsey  v.  Tuff- 
nell  (c),  the  question  arose,  what  the  plaintiff  is  entitled  to 
levy  under  the  43  Geo.  3,  c.  46,  s.  %5, — whether  the  words 
**  expenses  of  execution"  in  that  act  include  the  expenses 
of  levying.     That  question  may  be  intended  to  be  raised 
in  this  case:  and  the  allegation  might  and  ought  to  have 
been  in  such  terms  as  to  enable  the  defendant  to  raise  it. 

(a)  2  Chit.  PL  326  (6th  cd.).  {h)  Cro.  Car.  286. 

(c)  2  Bing.  255 ;  9  Moore,  425. 
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Humfrey  was  about  to  argue  in  support  of  the  declara-  fi««*-  of  PUat, 
,  1837* 

tion,  when  «-     ^     ^ 

ASHBT 

Parke,  B.  said — I  think  you  had  better  amend :  there        Harris. 
is  considerable  weight  in  what  Mr.  Peacock  has  urged. 

Leave  to  amend. 


FiLBEY  r.  Combe  and  Others. 

(^ASE  to  recover  the  value  of  certain  dust,  cinders.  Under  the 

ashes,  and  rubbish,  removed  by  the  defendants  from  cer-  pg^hiyArt*'* 

tain  premises  in  the  parish  of  St.  Martin-in-the-Fields,  ^^  G«o-  3,  c  29, 

^  u.  59,  60,  the 

between  the  25th   of  March  and  30th  of  June,  183(>.  Mavengerofa 

Pleas,  first,  not  guilty;  secondly,  that  the  said  dust,  &c.  {net* unentitled 

were  not  the  property  of  the  plaintiff;  thirdly,  that  the  T^^^^f''^ 

defendants  burnt  and  consumed  certain  coals  in   their  «■  are,  in  the 

brewery,  in  the  parish  of  St.  Martin-in-the-Fields,  and  onheowner," 

thereby  the  dust,  cinders,  ashes,  and  rubbish  mentioned  fo^***ind  m  he    ' 

in  the  declaration  were  produced ;  and  that,  having  occa-  dc«ires  to  dii- 

'      ,  '  s  poeeofinthat 

sion  to  boil  water  for  washing  casks  for  use  on  other  pre-  character, 

mises  in  the  parish  of  St.  Giies-in-the-Fields,  they  removed  where"*rcwerf, 

the  intermixture  of  coals,  cinders,  ashes,  &c.,  and  with  o<?^py*nK  Pf**- 

'  mites  in  parish 

the  same  boiled  the  water  on  the  premises  aforesaid  in  A.,  burnt  coals 
the  parish  of  St.  Giles,  and  left  such  cinders,  ashes,  &c,  process  of  brew- 
there  for  the  use  of  the  person  lawfully  entitled  thereto ;  ISf^'^J^^*" 
and  that  such  was  the  alleged  conversion  complained  of  partially  con- 

sumed  by 

in  the  declaration ;  fourthly,  a  plea  similar  to  the  last,  but  having  passed 

omitting  the  statement  that  the  cinders,  ashes,  &c.  were  the  flresl're- 

burnt  a  second  time  on  other  premises  than  the  brewery  ™JU|!5^jxed^ith 

in  the  parish  of  St.  Martin-in-the-Ilelds.  the  dust  and 

The  plaintiff  replied  de  injuria  to  the  two  last  pleas ;  from  the  same 

and  issue  having  been  joined  thereon,  the  following  case  premillig^^o^cu- 

pied  by  them 
in  parish  B., 

where  they  used  them  for  heating  water  to  qleanse  their  casks  i^—Bild,  that  the  scavenger  of 

parish  A.  was  not  entitled  to  claim  any  of  the  articles  so  removed. 
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Bxch.  qf  PUat,  was,  by  consent  of  the  parties,  stated  under  a  Judge's 
^  '  -     order  for  the  opinion  of  the  Court. 
FiLBEY  By  the  act  57  Geo.  3,  c.  29,  intituled  "  An  Act  for  the 

Combe.  better  paving,  improving,  and  regulating  the  streets  of  the 
metropolis,  and  preventing  and  removing  nuisances  and 
obstructions  thereto,*'  it  is  in  the  59th  section  enacted, 
**  that  it  shall  be  lawful  for  the  commissioners,  trustees,  or 
any  other  persons  having  the  control  of  pavements  in  the 
the  streets  or  public  places  in  any  parochial  or  other  dis- 
trict within  the  jurisdiction  of  the  act,  who,  by  any  local 
act  or  acts  of  Parliament  relating  thereto,  are  also  autho- 
rized and  empowered  to  direct  the  cleansing  of  the  streets 
or  public  places  within  such  parochial  or  other  district,  at 
any  time  or  times  thereafter  to  agree,  by  private  contract 
or  public  auction,  or  by  tender  or  proposal,  for  any  time 
not  exceeding  three  years,  with  any  person  or  persons  to 
be  the  scavenger  or  scavengers,  raker  or  rakers,  cleanser 
or  cleansers  of  the  streets  and  public  places  within  the 
said  district ;  and  such  person  or  persons,  on  a  certain  day 
in  every  week,  and  oftener  when  required  by  any  three  or 
more  of  the  said  commissioners,  &c.,  shall  bring  or  cause 
to  be  brought  convenient  carriages  into  all  such  streets 
and  public  places  where  such  carriages  can  be  drawn  near 
or  pass  into,  and  at  or  before  their  approach,  by  bell, 
horn,  clapper,  or  otherwise  by  a  loud  noise  or  cry,  shall 
give  notice  to  the  inhabitants,  &c. ;  and  such  scavengers, 
&c.  shall  take  and  carry  away  from  the  respective  houses 
and  premises  of  the  inhabitants  or  occupiers  their  soil, 
ashes,  cinders,  rubbish,  dust,  dirt,  and  filth,  all  which 
the  said  scavengers,  &c.  shall  take  and  carry  away  at  their 
own  costs  and  charges,  upon  pain  of  forfeiting  a  sum  of 
40s.  for  every  default,  except  &c.,  (being  an  exception  as 
to  rubbish  arising  from  building  or  alterations  in  houses, 
&c.) ;  and  also  that  if  any  person  or  persons  shall  refuse 
to  permit  such  soil,  &c.  to  be  taken  away  by  the  scaven- 
gers, &c.,  or  other  persons  appointed  by  and  agreeing 
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FiLBEY 
D. 

Combe. 


with  the  commissioners,  &c.  as  aforesaid,  every  such  per-  Exeh,  of  Pieas^ 
son  so  offending  shall  forfeit  the  sum  of  5/.  Then  follows  a 
power  to  the  commissioners  or  trustees  to  appoint  different 
persons  to  collect  and  possess  the  said  ashes,  dirt,  cinders, 
&c.,  as  they  shall  deem  expedient ;  but  that  the  right  and 
benefit  of  such  soil,  ashes,  &c.  shall  belong  exclusively  to 
the  person  or  persons  wlio  shall  be  from  time  to  time  by 
the  said  commissioners  or  trustees,  or  other  persons  as 
aforesaid,  appointed  to  collect  and  possess  the  same,  any- 
thing in  any  local  act  of  Parliament,  or  in  that  act,  to  the 
contrary  notwithstanding.  And  by  the  60th  section  it  is 
enacted,  that  if  any  person  or  persons  other  than  the  sca- 
vengers, &c.  of  any  parochial  or  other  district,  or  the 
other  person  or  persons  employed  or  appointed  by  or  con- 
tracting with  the  said  commissioners,  &c.  to  collect  and 
retain  the  dust,  &c.  within  their  respective  districts,  or 
those  employed  by  and  under  such  person  or  persons, 
shall  on  any  pretence  whatsoever  go  about  to  collect  or 
gather,  or  shall  ask  for,  receive,  or  carry  away  any  dust, 
&c.  [the  clause  goes  on  to  provide  for  the  forfeiture  by 
such  person,  on  conviction  before  a  justice,  of  10/.  for  the 
first  offence,  15/.  for  the  second,  and  20/.  for  every  subse- 
quent offence,  to  be  applied  as  in  the  act  directed.] 

The  plaintiff  in  this  action  is  the  contractor  for  cleansing 
the  streets  and  public  places  in  the  parish  of  8t.  Martiu-in- 
the-fields,  Middlesex,  with  the  commisMoners  having  the 
control  of  the  pavements  within  the  same  parish,  for  the 
term  of  one  year  from  the  25th  of  March,  1836.  The  de- 
fendants carry  on  business  as  brewers  in  extensive  pre- 
mises in  Castle-street,  Long  Acre,  within  the  same  parish, 
and  in  the  brewing  of  beer  they  burn  very  considerable 
quantities  of  coals;  and  those  premises  not  being  suffi- 
ciently extensive  for  all  the  purposes  of  their  trade,  the 
defendants  have  also  for  upwards  of  twenty  years  past 
occupied  a  considerable  piece  of  ground  called  Mason's 
Yard,  situate  in  Broad-street,  in  the  parish  of  St.  GilesV 

VOL.  11.  Y  Y  M.  W. 
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Etch,  of  Pleat,  io-tbe-Fields,  and  which  they  necessarily  and  duly  use  as 

1837  . 

^     a  cooperage  for  cleansing  and  preparing  barrels  and  casks 

FiLBEY  for  the  reception  of  the  beer  brewed  by  them  in  the  said 
CoMDB.  premises  in  Castle-street.  In  the  process  of  brewing, 
strong  fires  are  required  to  be  kept  constantly  burning 
under  the  coppers,  for  which  purpose  great  quantities  of 
small  coal  are  frequently  thrown  into  the  furnaces  there  by 
shovels,  and  the  fires  at  the  same  time  are  raked  and  stirred 
to  keep  up  the  proper  degree  of  heat,  by  which  means  a 
quantity  of  the  small  coal  passes  into  the  ash-hole  uncon- 
sumed,  or  only  partially  consumed,  and  becomes  intermix- 
ed with  the  dust,  cinders,  and  ashes  arising  from  the 
same  fires.  In  such  state  such  unconsumed  or  only  par- 
tially consumed  coal  does  not  retain  suflScient  strength  for 
the  purpose  of  brewing,  but  is  sufficiently  strong  for  the 
purpose  of  heating  water  for  cleansing  and  scalding  casks 
and  barrels ;  and  the  premises  in  Castle-street  not  being 
sufficient,  either  in  extent  or  construction,  for  the  brewery 
and  cooperage  also,  the  defendants  have  for  upwards  of 
twenty  years  past  carried  away,  and  did  between  the  25th 
day  of  March  and  30th  day  of  June,  1836,  carry  away  the 
dust,  &c.  from  the  brewery,  so  mixed  with  partially  con- 
sumed coal  as  aforesaid,  to  their  said  other  premises  in  the 
parish  of  St.  Giles,  and  there  used  the  same  for  the  pur- 
pose of  heating  water  to  cleanse  and  scald  their  casks 
and  barrels  used  at  the  brewery  as  aforesaid,  and  after 
using  the  same  for  that  purpose,  the  dust,  cinders,  and 
ashes  from  thence  arising  were  from  time  to  time  suflTered 
and  permitted  by  the  defendants  to  be  taken  and  carried 
away  by  the  scavenger  of  the  parish  of  St.  Giles  from  the 
said  cooperage  premises  in  which  they  then  were. 

The  plaintiff,  soon  after  entering  upon  his  contract,  ap- 
plied at  the  said  brewery  of  the  defendants  for  the  dust, 
cinders,  and  ashes  made  therein ;  but  the  defendants,  in- 
sisting on  their  right  to  remove  the  same,  together  with 
the  partially  consumed  coal  intermixed  therewith,  for  the 
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purposes  of  their  trade,  refused  to  deliver  them  up  to  him,  Bxch.  of  Pleas, 
and  continued  to  carry  them  away  as  they  had  theretofore  ^  '  ^ 

done  to  their  other  premises  in  the  parish  of  St.  Giles,  and        Filbet 
so  there  used  the  same.  Combe. 

The  value  of  the  dust,  cinders,  and  ashes  removed  by 
the  defendants  for  the  purpose  aforesaid  has  been  agreed 
upon  between  the  parties  at  45/.,  for  which  sum  a  Yerdict 
is  to  be  entered  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that,  under  the  circumstances  herein  stated,  the 
defendants  were  not  entitled  to  carry  away  and  use  the 
said  dust,  cinders,  ashes,  and  partially  consumed  coals  so 
intermixed  as  aforesaid  ;  and  if  otherwise,  then  a  nonsuit 
is  to  be  entered. 

Godson,  for  the  plaintiff. — By  the  provisions  of  this  act 
of  Parliament,  a  contract,  which  is  executed  by  the  com* 
missioners,  arises  between  each  inhabitant  of  the  several 
parishes  or  districts,  and  the  scavenger  of  the  district,  that 
if  he  will  cleanse  the  streets  and  clear  the  fronts  of  the 
houses  from  dirt,  as  soon  as  the  coal  consumed  by  them 
becomes  dust  and  cinders,  and  is  about  to  be  removed 
from  the  premises  on  which  it  was  produced,  having  ceased 
to  be  of  any  use  for  consumption  there,  it  shall  belong  to 
the  scavenger.  The  parties  pay  by  the  dust  and  ashes 
for  the  removal  of  the  dirt  from  before  their  houses. 
\Parke,  B. — Is  anything  dust  or  ashes  within  the  meaning 
of  the  act  but  that  which  the  parties  themselves  choose 
to  treat  as  refuse  ?  If  it  is  in  such  a  condition  that  the 
party  chooses  to  part  with  it  himself,  then  the  plaintiff*  has 
a  monopoly  of  remoYing  it.]  If  the  defendants  can  re- 
move it  from  their  brewery  to  their  cooperage  in  a  different 
parish,  so  might  they  also  to  their  garden  or  field  in  the 
country :  the  consequence  might  be  that  no  dust  could  be 
taken  by  the  contractor.  If  that  be  so,  it  will  vary  the 
contracts  of  all  the  metropolitan  parishes  with  the  scaven* 
gers.     By  sect.  59,  a  duty  is  imposed  on  the  scavenger  of 

Y  V  2 
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Exch.  of  PUas,  removing  the  dust,  &c. ;  and  by  s.  GO,  no  otlier  person  can 
^  remove  it.  The  occupier  iiimself,  therefore,  cannot  part 
Fjlbey  with  it  for  the  purpose  of  sale.  If  the  defendants  can  re- 
CoMBB.  move  it  as  they  contend,  vrherever  the  party  occupies  two 
places  in  different  parishes,  he  may  deprive  the  scavenger 
of  the  parish  in  which  it  was  produced  of  it  altogether. 
Wardy.  Bird  (a),  decided  tliat  the  scavenger  can  enforce 
his  right  under  such  a  statute  as  the  present,  by  an  action 
on  the  case.  [Parke,  B. — At  what  time  does  the  pro- 
perty of  the  scavenger  in  the  ashes  begin  ?]  When  the 
owner  has  done  with  them  as  to  that  place.  [Parte,  B. — 
Is  it  not  when  they  become  refuse  as  to  him — when  be  has 
done  with  them  altogether?  Lord  Abinger,  C.  B. — Sup- 
pose the  confines  of  the  parish  to  be  so  near,  that  remov- 
ing them  from  one  part  of  the  premises  to  another  would 
take  them  out  of  the  parish — may  not  the  party  do  that?] 
It  is  submitted  that  each  inhabitant  undertakes,  that  when 
he  has  reduced  the  cinders  and  ashes  to  such  a  state  that, 
in  the  ordinary  carrying  on  of  his  trade,  or  of  his  domestic 
economy,  he  would  wish  them  removed  thence^  they  shall 
belong  exclusively  to  the  scavenger  of  the  district,  who 
has  performed  his  part  of  the  contract  by  cleansing  the 
streets.  Can  the  owner  remove  them  to  his  field  for 
manure? — yet  they  would  probably  be  more  valuable  to 
him  for  that  purpose  than  any  other.  At  all  events,  sup- 
posing the  partially  consumed  coal  does  not  belong  to  the 
scavenger,  that  ought  not  to  carry  with  it  the  dust.  [^Bol- 
land,  B. — Then  you  impose  upon  the  owner  the  necessity 
and  expence  of  sifting  it  for  you.] 

Sir  fV.  Follett,  contra. — I'he  question  is  not  now  whe- 
ther the  dust,  &c.  can  be  used  for  manure;  but  whether 
that  which  is  usable  as  fuel  is  the  sca\enger*s  or  not.  The 
plaintiff  must  say  it  is  his,  when  it  has  once  been  in  the  fire. 

(a)  2  Chit.  Rep.  582. 


TRINITY  T£KM|  7  WILL.  IV. 


68^1 


The  meaning  and  object  of  the  act  is  clearly  this — that  Exeh.  of  Pleat, 
when,  after  the  parties  have  fully  consumed  their  coal,  &c.,  ^ 

there  is  any  accumulation  of  dust  or  ashes,  that  shall  be  Filbey 
removed  by  and  become  the  perquisite  of  the  scavenger.  Combe. 
[He  was  then  stopped  by  the  Court.] 


Parke,  B.  (a) — The  question  is,  what  is  the  meaning  of 
the  enactment  in  the  59th  section  of  this  act  of  Parlia- 
ment? I  think  it  is  clear,  if  you  look  at  the  whole  context, 
that  it  applies  to  such  things  as  are  in  the  contemplation  of 
the  owner  rubbishy  and  which  he  desires  to  dispose  of  in 
that  character.  If  there  be  any  other  purpose  to  which 
the  dust,  &c.  can  be  applied,  except  treating  it  merely 
as  rubbish,  he  has  a  right  to  do  so,  either  where  it  was 
produced,  or  on  any  other  premises.  If  it  he  combustible 
as  fuel,  he  has  a  right  so  to  use  it  on  any  premises  he  may 
have.  The  right  of  the  scavenger  only  attaches  when  the 
owner  has  no  u^^e  for  the  articles  mentioned  in  the  act  ex- 
cept as  rubbish.  Perhaps  he  may  not  be  entitled  to  sell 
or  dispose  of  tiiem  in  the  character  of  rubbish ;  but  it  is 
not  necessary  now  to  decide  that. 

BoLLAND,  B.,  and  Alderson,  B.,  concurred. 


Judgment  for  the  defendants. 


(n)  Lord  Abinger,  C.  B.,  had  left  the  Court. 


G8it  CASES  IN  THE  EXCHEQUER^ 

Etteh.  of  Pleas, 
1837. 

Sir  John  Smith^  Knight^  r.  Thomas  Starling  Day  and 
Henry  Framlingham  Day,  Executors  of  Sir  Haylett 
Framlinoham,  deceased. 

An  ezecntor.      IJEBT  od  a  bond  of  indemnity^  dated  the  S4th  May, 

after  payment 

of  all  the  debts  1819,  given  by  the  testator  to  the  plaintiff,  subject  to  a 
noticel^invested  Certain  Condition,  whereby,  after  reciting  an  indenture  of 
certain  parts  of   i^^^  ^f  j^e  28th  February,  1786,  between  Sir  Thomai 

the  residue  of  ^ »  » 

the  testator's  Spence  Wilson,  since  deceased,  and  Dame  Jane,  his  wife, 
remaining  in  of  the  One  part,  and  Samuel  Noble  of  the  other  part,  of 
filids* As"  ****  certain  premises,  for  forty  years  from  Christmas.  1785; 
own  name,         unj  further  reciting  another  indenture  of  lease  of  the  10th 

received  the  i  t  m 

dividends,  and  December,  1809,  between  the  said  Dame  Jane  and  Sir  T. 
tothe  Xegixe^  Maryon  Wilson,  her  son,  of  the  one  part,  and  Martha 
'  f  ^'^^r^^^d  Noble  of  the  other  part,  of  certain  other  premises,  from 
given  by  the  September,  1808,  for  61  years;  and  further  reciting  a 
Uiat  under  '  8ub-lease  of  the  20th  May,  1816,  by  the  Nobles  to  Sir  H. 
•uncM  "Thr'  Framlingham,  with  the  consent  of  Dame  Jane  Wilson,  of 
executor  could  parts  of  the  premises  respectively  demised  to  them  by  the 
pieaofpiene  leascs  of  1786  and  1809;  and  further  reciting  another  in- 
to an'wtlon  denture  of  lease  of  the  30th  August,  1816,  and  made  be- 
brought  against  ^^^^j,  ^j^^  g^j^i  j)^^^  j^^e  Wilson  and  the  said  Sir  T.  M, 

him,  15  years 

after  the  testo-  Wilson  of  the  one  part,  and  the  said  Sir  H.  Framlingham  of 

a  specialty  debt  the  Other  part,  by  which  indenture,  for  the  considerations 

of  iJhicrliThad  ^^^^r^i"  mentioned,  they  the  said  Dame  Jane  Wilson  and 

hadnonoiicc.  gir  T.  M.  Wilson  demised  and  leased  unto  Sir  H.  Fram- 

Where  A., 

being  seised        lingham,  his  executors,  administrators,  and  assigns,  the 

in  fee,  leased  .  r^i  •  *ji*.i  i 

premises  to  B.     Same  portion  of  the  premises  as  is  comprised  m  the  sub- 

Md^aftLws  '®*®®  ^^  ^^®  ^^^^  ^^  ^'^y*  ^^^^'  ^^  ^^^^^  ^"  p*^^  ®^  ^^^ 
granted  a  lease    game  land  as  is  Comprised  in  the  leases  respectively  of  the 

same  premises,  S8th  of  February,  1786,  and  the  10th  of  December,  1 809,  to 
Ihe'wpTrXn*'  ^oW  the  pieces  of  land  demised  by  tlie  lease  of  «8th  Febru- 
of  the  61  years:  ^ry,  1786,  from  the  25th  day  of  December,  1825,  when  the 

— Held,  that,  •' 

by  the  lease  to    term  of  forty  years  thereby  created  would  determine,  for 

C,  A.  did  not 

part  with  his  reversion,  so  as  to  disentitle  him  to  distrain  for  rent  due  from  B.  under  hb  lei 
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the  full  term  of  forty-three  years  and  three  quarters  then  Bxeh.  qf  puom, 
next  following,  and  to  hold  the  lands  comprised  in  the  J* 

lease  of  the  10th  of  December,  1809,  from  the  29th  day 
of  September,  1869,  when  the  said  term  of  sixty«>one  years 
thereby  created  would  expire,  for  and  during  the  full  term 
of  seventeen  years  thence  next  ensuing,  subject,  during 
the  said  term  of  forty-three  years  and  three  quarters,  to  a 
yearly  rent  of  31/.,  payable  to  the  said  Dame  Jane  Wilson 
and  her  assigns  during  her  life,  and  after  her  decease  to 
the  said  Sir  T.  M.  Wilson  during  the  residue  of  the  said 
term;  and  also  subject,  during  the  said  term  of  seventeen 
years,  to  the  yearly  rent  of  52/.,  payable  to  the  said  Sir 
T.  M.  Wilson,  his  heirs  and  assigns,   and  to  the  per- 
formance of  the  covenant  therein  contained  for  payment 
of  the  yearly  rent  of  6/.,  as  the  consideration  for  the  grant 
of  the  remaining  terms  thereby  granted,  and  all  other  cove- 
nants and  agreements  therein  reserved  and  contained :  And 
further  reciting,  that  by  indenture  of  assignment  bearing 
even  date  with  the  said  bond  of  indemnity,  and  made  be- 
tween the  said  Sir  H.  Framlingham  of  the  first  part,  and 
the  said  plaintiff  of  the  second  part,  the  said  messuages, 
tenements,  erections,  buildings,  and  other  premises,  com- 
prised in  and  demised  by  the  said  indentures  of  lease  of 
the  20th  of  May,  1816,  and  the  30th  day  of  August,  1816, 
were  assigned  to  and  were  then  vested  in  the  said  plaintiff 
for  all  the  residue  of  the  said  term  of  years  granted  by  the 
said  indenture  of  lease,  subject  to  the  rents,  covenants,  and 
agreements,  on  the  tenants',  lessees',  or  assignees'  part 
to  be  paid,  observed,  and  performed  for  or  in  respect  of 
the  same  premises :  And  reciting,  that  upon  treaty  for  the 
sale  of  the  said  leasehold  premises  to  the  said  plaintiff,  it 
was  and  is  among  other  things  agreed,  that  the  said  Sir 
H«  Framlingham  should  enter  into  a  certain  written  obli- 
gation, to  be  conditioned  as  thereinafter  is  expressed :  the 
condition  of  the  said  written  obligation  is  declared  to  be 
such,  that  if  the  said  Sir  H.  Framlingham,  his  executors. 


CA5£S  IN  THi:  EXCHEQUER, 

EMdi,  of  Pleas,  administrators,  and  assigns,  should  from  time  to  time  and 

at  all  times  thereafter  well  and  sufficiently  save,  defend, 
protect,  and  keep  harmless  and  indemnified  the  said  plain- 
tiff*, his  executors,  administrators,  and  assigns,  and  his 
and  their  estate  and  effects  whatsoever  and  wheresoever, 
and  particularly  the  said  hereditaments  so  assigned  as 
aforesaid,  or  intended  so  to  be,  by  the  said  indenture  of 
assignment  of  even  date  therewith,  with  their  appurte- 
nances, from  and  against  the  payment  of  the  rents  respec- 
tively reserved  in  and  by  the  said  indentures  of  lease  of 
the  gSth  of  February,  1786,  and  the  10th  of  December, 
1809,  and  all  actions,  suits,  costs,  charges,  damages, 
losses,  and  expenses  whatsoever  which  be  or  they  might 
sustain  or  incur  for  or  by  reason  or  on  account  of  the 
same  rents,  or  either  of  them,  or  any  non-payment  of  the 
same  or  any  part  or  parts  thereof  respectively,  or  otherwise 
in  relation  thereto,  then  the  said  written  obligation  should 
be  void,  otherwise  should  be  and  remain  in  full  force  and 
virtue;  as  by  the  said  writing  obligatory  fully  appears. 
The  declaration  then  shewed  that  the  estate  and  interest 
of  the  grantors  of  and  in  all  the  above  demised  premi- 
ses descended  and  came  to  Sir  Thomas  Maryon  Wilson, 
who  was  seised  thereof  in  fee ;  and  the  obligors  of  the 
bond  having  allowed  rent  in  respect  of  the  premises  de- 
mised by  the  indenture  of  the  10th  day  of  December, 
1809,  to  fall  into  arrear,  Sir  Thomas  Maryon  Wilson  en- 
tered and  distrained  for  the  same,  and  the  plaintiff^  was 
obliged  to  pay  it,  and  that  thereby  an  action  accrued  to 
him  against  the  defendants  upon  the  said  bond. 

Pleas :  first,  That  the  defendants  had  fully  administer- 
ed before  the  commencement  of  the  suit ;  secondly.  That 
after  making  the  said  bond  Sir  H.  Framlingham  died,  in 
the  year  1820;  and  that  the  defendants  had  no  notice  of 
the  bond  till  August,  18.35;  that  they  had  fully  adminis- 
tered before  notice,  and  had  no  goods  or  chattels  to  ad- 
minister since  notice. 
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The  replication  traversed  these  pleas,  upon  which  is-  Exch.  of  Pieasf 

.       •  m  I837* 

sues  were  joined.  ^ 

The  cause  was  tried  before  Lord  Abinger^  C.  B.,  at        Smith 
the  Middlesex  sittings  after  Michaelmas  Term,  1836,  when  d/y. 

a  verdict  was  entered  for  the  plaintiff  for  6251.  5s.  dam- 
ages, assessed  on  the  breach  assigned,  subject  to  the 
opinion  of  this  Court  upon  the  following  case,  with  li- 
berty for  either  party  to  turn  the  same  into  a  special 
verdict : — 

The  declaration  was  proved  in  point  of  fact. 

The  defendants  contend  that  it  is  insuiScient  in  point 
of  law.  If  the  Court  should  be  of  that  opinion,  the  judg- 
ment is  to  be  arrested,  and  the  subsequent  question  does 
not  arise;  but  if  the  Court  should  be  of  opinion  that 
the  declaration  is  sufficient,  the  defendants  rely  upon 
the  following  facts,  as  supporting  one  or  other  of  their 
pleas. 

Sir  Haylett  Framlingham,  in  the  pleadings  mentioned, 
died  on  the  10th  day  of  May,  1820.  He  left  a  will  pro- 
perly executed  and  attested  by  two  witnesses,  dated  the 
^nd  of  June,  1815,  which  was  proved  in  the  Prerogative 
Court  of  Canterbury  on  the  17th  of  July,  1820,  by  the 
defendants  Thomas  Starling  Day  and  Henry  Framling- 
ham Day,  the  executors  thereof;  of  which  the  following 
is  a  copy  : — 

'^  This  is  the  last  will  and  testament  of  me.  Sir  Haylett 
Framlingham,  Knight  Commander  of  the  Honourable 
Order  of  the  Bath,  and  Colonel  of  the  Royal  Horse  Ar- 
tillery, made,  published,  and  declared  this  2nd  day  of 
June,  in  the  year  of  our  Lord  1815.  First,  I  nominate 
and  appoint  my  nephew  Thomas  Starling  Day,  and  Henry 
F.  Day,  executors  of  this  my  will ;  and  I  do  hereby 
authorize  and  direct  my  executors,  as  soon  as  conveniently 
may  be  after  my  decease,  to  convert  all  the  personal  estate 
and  effects  of  which  I  shall  die  possessed  into  ready 
money,  and  after  payment  thereout  of  my  just  debts  and 
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Bsrek,  of  Pleat,  funeral  and  testamentary  charges,  to  lay  out  and  invest 

the  residue  thereof  in  their  names  in  the  public  stocks  or 
funds  of  this  kingdom;  and  the  dividends  or  interest  thereof 
I  give  and  bequeath  unto  my  sisters  Frances  and  Ann 
Framlingham,  to  be  paid  to  them  in  equal  moieties  during 
their  joint  lives ;  and  after  the  decease  of  either  of  my  said 
sisters,  I  give  the  whole  of  such  dividends  or  interest  unto 
the  survivor  for  and  during  her  life;  and  after  the  decease 
of  such  survivor,  then  I  give  and  bequeath  the  principal 
money  which  shall  be  so  laid  out  and  invested  in  the  said 
stocks  or  funds  unto  all  or  any  one  or  more  of  the  children 
or  grandchildren  of  my  sister  Margaret  Day,  in  such  parts, 
shares,  and  proportions,  upon  such  trusts,  and  to  be  pay- 
able at  such  times  as  she,  the  said  Margaret  Day,  shall  by 
her  last  will  and  testament  in  writing,  or  any  writing  pur- 
porting to  be  or  being  in  the  nature  of  her  last  will  and 
testament,  or  any  codicil  or  codicils  thereto,  to  be  signed 
and  published  by  her  in  the  presence  of  two  or  more 
credible  witnesses,  direct,  limit,  or  appoint ;  but  if  it  shall 
happen  that  my  said  sister  Margaret  Day  shall  not  make 
any  such  direction,  limitation,  or  appointment,  then  I  give 
and  bequeath  the  said  principal  sum  of  money  unto  all  the 
children  of  my  said  sister  Margaret  Day  who  shall  be 
living  at  her  decease,  and  the  issue  of  such  of  her  children 
as  shall  then  happen  to  be  dead,  equally  to  be  divided 
amongst  them  share  and  share  alike ;  but  it  is  my  will  that 
the  issue  of  any  deceased  child  or  children  shall  be  only 
entitled  to  the  share  or  shares  which  the  parent  or  parents 
of  such  issue  would  have  received  if  he,  she,  or  they  had 
been  living  at  the  time  of  the  decease  of  my  said  sister 
Margaret  Day  ;  and  lastly,  I  give  and  bequeath  unto  my 
nephew  James  Day,  a  Lieutenant  in  the  Royal  Artillery, 
ail  the  badges  or  marks  of  merit  or  distinction  which  I 
now  possess  or  may  hereafter  be  honoured  with.     In  wit- 
ness," &c. 

The  testator  died  possessed  of  personal  property  to  the 
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amount  of  1,676/.  2s.  Zd.i  and  the  said  T.  S.  Day  and  Etch,  rf  Pietu, 

1837 
Henry  F.  Day  received  assets  to  that  amount,  including 

the  produce  of  997/.   IO5.  New  4  per  cent  Annuities, 

formerly  950L  Navy  5  per  cents.,  hereafter  mentioned ; 

they  paid  the  debts  and  funeral  and  testamentary  expenses 

of  the  testator,  Sir  H.  Framlingham,  to  the  amount  of 

5251.  4fs.  5d. 

On  the  30th  November,  1820,  the  said  T.  S.  Day  and 
H.  F.  Day  laid  out  the  sum  of  158/.  \5i.  in  the  purchase 
of  150/.  Navy  5  per  cents,  in  their  names,  in  pursuance  of 
the  will  of  Sir.  H.  Framlingham,  for  the  benefit  of  Frances 
and  Ann  Framlingham,  the  legatees  for  life.  On  the  17th 
October,  1821,  the  said  T.  S.  Day  and  H.  F.  Day  passed 
the  accounts  of  the  estate  smd  effects  of  the  testator  Sir 
H.  Framlingham  at  the  Legacy  Office,  Somerset  House, 
and  paid  the  sum  of  29/.  Bs.  lid.  for  the  legacy  duty 
thereon,  at  the  rate  of  SI.  percent.,  payable  by  the  legatees 
under  the  will. 

In  the  month  of  March,  1824,  the  said  T.  S.Day  and 
H.  F.  Day,  with  the  privity  and  consent  of  the  parties  in- 
terested, sold  out  the  sum  of  997/.  \0s.  New  4  per  cent. 
Annuities,  formerly  950/.  Navy  5  per  cent.  Annuities,  then 
standing  in  the  name  of  the  said  Sir  Haylett  Framlingham, 
which  produced  the  sum  of  1061/.  5s.  2d. 

The  said  T.  S.  Day  and  H.  R  Day,  in  March,  1824,  lent 
on  mortgage  in  their  names,  at  5  per  cent.,  to  Mr.  Wm. 
Pearson,  of  Sprole,  Norfolk,  the  sum  of  1,000/.,  part  of 
the  produce  arising  from  the  sale  of  the  997/.  10«.  New  4 
per  cents. 

On  the  10th  of  June,  1826,  the  said  T.  S.  Day  and  H. 
F.Day  received  back  the  sum  of  1,000/.  of  the  said  Wm. 
Pearson,  in  discharge  of  his  said  mortgage. 

On  the  22nd  of  August,  1826,  the  said  T.  S.  Day  and 
H.  F.  Day  laid  out  the  sum  of  1 ,028/.  Is.  9d.,  including 
the  said  sum  of  1,000/.,  with  the  consent  in  writing  of 
Frances  Framlingham,  Anne  Framlingham,  and  Margaret 
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^*=*-_i//'*",   Dar,  the  legjttees  for  life,  antl  chemselTcs  the  said  T.  S. 
_ir^^     Daj  and  H.  F.  Dar,  James  Dit,  Ge- rg-  Ujlj,  E.  Daj,  Wa. 
Sirrrrr         Day,  Wrr.  F.sler,  Luca^  Worship,  acd  S.  Daj,  the  lega- 
DiT.  tees  entitled  to  the  reversion  rrcder  the  «a:d  will  of  the  said 

Sir  IL  Framlin^hamy  in  the  purchxse  of  531,  Bank  I^oog 
Annuities,  in  trie  names  of  the  said  T.  S-  Oay  and  H.  F. 
Da>,  rin  ler  the  truiCs  of  the  will,  for  the  benefit  of  the 
said  Frances  ar.d  Anne  Framlinshini,  the  legatees  for  life, 
who  are  now  respectively  living.  The  ralue  of  the  said 
Long  Anr.aities  exceeds  the  damages  assessed  as  afore- 
said. 

The  said  T.  S.  Day  and  H.  F.  Dav,  from  the  vear  1S21 
to  the  commence.i.ent  of  this  action,  received  all  the  diri- 
dends  and  interest  from  time  to  time  as  thev  became  doe 
and  payable  on  tite  said  sum  of  950/.  Nary  5  per  cents., 
afterwards  01/7/.  10s.  New  4  per  cents.,  until  the  sale 
thereof  as  aforesaid ;  and  abo  on  the  said  sum  of  IJOOOI. 
lent  on  mortgage  to  the  said  X^'illiam  Pearson  as  aforesaid, 
until  the  same  was  paid  off;  and  afterwards  on  the  said  sam 
of  5'iL  Bank  Long  Annuities,  and  also  on  the  said  sum  of 
150/.  Navy  5  per  cent*  Annuities,  afterwards  157/.  IQf; 
New  4  per  cent.  Annuities,  and  now  157/.  lOx.,  3|  percent. 
Annuities ;  and  paid  the  same  respectively  from  time  to 
time  to  Frances  and  Anne  Framlinghani,  the  legatees  for 
life  under  the  will  of  the  said  Sir  H.  Framlingha:r ,  for  their 
u.ie  and  henefit. 

There  are  now  standing  in  the  Bank  of  Cngland,  in  the 
names  of  the  said  T.  S.  Day  and  H.  F.  Day,  the  said  sum 
of  53/.  percent.  Long  Annuities,  and  157/.  10*.  3^  per 
cent.  Annuities. 

The  defendants  first  had  notice  of  the  bond  mentioned 
in  the  declaration  en  the  Ist  day  of  August,  1&35. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  preceding  facts  establish  cither  of  the  defendants* 
pleas.  If  they  iio,  the  verdict  for  the  plaintiff  is  to  be  set 
asidci  and  a  verdict  entered  for  the  defendants  upon  both 
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or  either  of  the  issues  arising  out  of  these  pleas,  as  tiie  Exch.  of  PUas, 
Court  may  direct ;  if  they  do  not,  the  verdict  is  to  stand 
for  the  said  sum  of  6251,  5s, ,  or  so  much  thereof  as  the 
Court  shall  direct. 

Kelly^  for  the  plaintiff. — The  first  question  is,  whether 
the  facts  stated  in  the  case  establish  either  of  the  defen- 
dants' pleas:  and  it  is  submitted  that  they  do  not.  It 
will  be  contended  for  the  defendants,  that  they  are  in  the 
situation  of  having  paid  these  legacies  out  of  the  assets, 
and  that  that  is  an  answer  to  an  action  for  a  breach  of  this 
bond  subsequent  to  the  death  of  the  testaton  But  the 
investments  made  by  the  defendants  in  their  own  names 
in  the  years  1820,  18^,  and  1826,  ahhough  made  for  the 
benefit  of  the  legatees,  w*ere  not  payments,  but  the  stock 
18  still  assets  in  their  hands;  and  it  appears  that  all  the 
interest  and  dividends  have  been  paid  to  the  defendants 
from  the  death  of  the  testator  to  the  present  time.  As- 
suming, however,  that  these  legacies  were  paid  without 
notice  of  the  bond,  that  payment  would  be  no  answer  to 
the  action.  Payment  of  legacies  is  no  answer  to  an  action 
on  a  bond  of  the  testator,  even  when  the  breach  has  been 
committed  after  such  ])aymcnt.  It  is  true  that,  in  The 
Governor  and  Company  of  the  Chelsea  Waterworks  v. 
Courper  {a),  Lord  Kenyon  expressed  an  opinion,  that 
**  when  an  executor  or  administrator  has  satisfied  the 
debts  and  legacies  affecting  the  testator's  or  intestate's 
estate,  and  paid  over  the  remainder  to  the  residuary  le- 
gatee, and  has  had  no  notice  of  any  other  subsisting  de- 
mand, providing  he  has  not  done  it  too  precipitately,"  it 
was  a  good  answer  to  an  action  such  as  the  present;  but 
that  case  has  never  been  cited  or  acted  upon  as  a  valid 
authority,  but,  if  not  overruled,  has  been  very  much 
doubted,  both  in  courts  of  law  and  equity.     There,  also, 

(a)  1  Esp.  277. 
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EMck.  of  PUas,  twenty-two  years  had  elapsed  since  the  executor  had  paid 

oyer  the  assets  to  the  legatee,  without  any  notice  to  the 
executor  of  any  outstanding  claim.  The  payment  of  simple- 
contract  debts  may  be  an  answer  to  the  nonpayment  of  debts 
of  a  higher  nature,  without  notice;  but  the  payment  of  le- 
gacies is  not  so,  and  the  executor  can  compel  the  legatees 
to  refund :  Hawkins  v.  Day  (a).  The  repayment  of  simple- 
contract  debts  was  held  a  good  answer  to  such  a  claim, 
but  payment  of  legacies  not.  An  executor,  by  applying 
to  a  court  of  equity,  may  obtain  an  indemnity  before  he 
will  be  compelled  to  pay  the  legacies :  Simmons  ▼.  Bol- 
land  (6).  It  is  assumed  in  that  case  that  for  any  fiitore 
breach  the  executor  would  be  liable  at  law.  [^AldersoMf 
B. — There  the  executor  had  notice  of  the  covenant, 
though  not  of  the  breach.  Have  you  any  case  in  which, 
when  the  legatees  have  filed  a  bill  to  compel  payment  of 
the  legacies,  the  Court  has  ordered  an  indemnity,  when 
there  has  been  no  notice  of  any  outstanding  claim  ?3  That 
would  depend  upon  whether  it  was  suggested  that  there 
was  any  outstanding  claim.  Where  legatees  file  a  bill  for 
the  payment  of  legacies,  and  the  executors  set  up  some 
outstanding  claim  against  the  estate,  of  which  they  have 
had  notice,  they  will  not  be  compelled  to  pay  the  legacies 
without  an  indemnity ;  but  where  the  executors  have  had 
no  notice,  and  a  claim  arises  after  the  legacies  have  been 
paid,  the  legatees  will  be  compelled  to  refund.  In  Davis 
V.  BlackweU  (c),  Tindal,  C.  J.,  says,  '*  I  am  not  prepared 
to  say  that  payment  of  legacies  would  in  any  case  afford 
an  answer  in  a  court  of  law  to  an  action  brought  against 
the  executor  for  a  debt  due  from  the  testator ;  for  I  find 
the  rule  universally  laid  down,  that,  q/ler  payment  of 
the  debts  of  the  testator  or  intestate,  it  is  the  duty  of  the 
executor  or  administrator  to  pay  the  legacies.*'    The  judg- 


(a)  Ambler,  162,  (6)  3  Mcrivalc,  547- 

(c)  2  Moore  &  Scott,  7 ;  9  Bing.  8. 
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ment  of  Lord  Eldon,  in  the  case  of  Vernon  v.  Lord  Eg*  Etteh,ofpiem»^ 
mont  (a),  proceeds  on  the  principle  that  an  executor  may  al- 
ways call  for  an  indemnityy  which  pre-supposes  a  liability. 
The  case  of  Norman  v.  Baldry  (6)  was  very  similar  to  the 
present^  with  the  exception  that  in  that  case  there  was  an 
actual  debt,  whereas  this  was  a  contingency.     There  nine 
years  had  elapsed  without  any  notice  to  the  executors  of  the 
existence  of  the  bond ;  and  the  debt  was  not  contingent  in 
its  nature,  but  had  existed  during  the  whole  of  eleven  years, 
during  which  time  the  creditor  might  have  given  notice. 
Here  notice  was  given  immediately  on  the  breach.  In  Pear- 
son  V.  Archdeaken{c)f  which  was  a  case  at  law,  it  was  held 
that  the  payment  of  legacies  was  no  answer  to  the  claims 
of  a  creditor.     That  was  an  action  of  covenant  brought 
against  the  executor  of  A.  B.  deceased,  on  a  lease  made 
by  the  assignor  of  the  plaintiff  to  the  deceased,  where  the 
breaches  in  respect  of  which  the  plaintiff  claimed  took 
place  many  years  after  the  testator's  death ;  and  the  de* 
fendant  pleaded  plene  administravit,    upon  which   issue 
was  joined ;  and  it  was  held  that  evidence  of  the  payment 
of  legacies  would  not  support  that  plea.     With  the  single 
exception  of  the  case  of  the  Governor  and  Company  qf  ike 
Chelsea  Water  Works  v.  Cotoper,  all  the  decisions  are  in 
favour  of  the  proposition,  that,  either  at  law  or  in  equity, 
payment  of  legacies  is  no  answer  to  a  demand  of  this  nar 
ture.     But  it  is  not  necessary  here  to  carry  the  argument 
to  that  extent,  because  all  the  money  invested  in  the  funds 
is  now  in  the  actual  possession  of  the  executors.     They 
have,  it  is  true,  paid  the  dividends  to  the  legatees,  but 
they  still  hold  the  principal  in  their  own  names  and  under 
their  own  charge.     It  may  be  admitted  that,  if  this  were  a 
question  in  a  court  of  equity  as  between  the  legatees  and 
executors,  on  a  bill  filed  by  the  legatees  for  payment  of 


(a)  1  Bligh,  New  Series,  671.  (c)  1  Alcock  &  Napier  (Irish 

(6)  6  Sim.  621.  Reports),  23. 
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Ezch.  of  PUas,  the  legacies,  the  executors  might  not  be  allowed  to  say  in 

answer  that  they  held  not  as  executors  but  as  trustees, 
because  there  would  be  evidence  of  assent ;  but,  as  against 
the  plaintiff,  the  executors  have  never  dispossessed  thenn 
selves  of  the  effects  of  the  testator.  In  this  case,  more- 
over, some  of  the  legacies  have  been  paid  within  ()i^  six 
months.  As  to  them  at  least,  these  pleas  can.  .be  do  an- 
swer. The  8tli  section  of  the  statute  ^^  &  ^  Car.  2,  c  10, 
though  relating  expressly  only  to  adminiatnators,  would 
seem  to  be  equally  applicable  to  executors :  Davis  v. 
Blackwell  {a).  The  plaintiff  has  sued  as  soon  aa  the 
breach  was  committed,  and  there  is  no  authority  to  .shew 
that  it  was  his  duty  to  give  notice  of  this  liability. 

Secondly,  as  to  the  other  point,  which  arises  on  the 
face  of  the  declaration.  It  will  be  contended  that  the  de> 
fendants  are  not  bound  to  indemnify  the  plaintiff,  because 
the  distress  was  not  lawful,  the  lessor  having,  parted  with 
his  reversion,  so  as  to  take  away  his  right  to  distrain. 
But  Sir  T.  M.  Wilson  did  not  part  with  any  right  as  land- 
lord, by  extending  the  term  of  the  lease  of  the  10th  De- 
cember, 1809,  by  that  of  the  30th  August,  1816.  It 
amounted  merely  to  a  deferring  of  the  reversion,  not  .to  a 
granting  of  it  away.  The  class  of  cases,  of  which  Thorn 
v.  JVoolcombe  (b)  is  the  last,  are  distinguishable.  That  and 
the  other  cases  tend  to  shew  that  when  a  lessee  demises 
by  way  of  under-lease  for  the  whole  residue  of  the 
term,  it  operates  as  an  assignment  of  his  reversion.  That 
is  not  disputed  ;  but  it  does  not  apply  here,  because  this 
was  a  demise  by  a  person  seised  in  fee.  [ParAe,  B. — The 
second  lease  to  commence  in  Juturo  was  a  mere  interette 
termini.  The  reversion  continued  in  tlie  lessor  .till  the 
determination  of  the  first  term.] 

Sir  W.  Follettf  for  the  defendants. — The  question  is, 
whf^ther  an  executor  or  administrator,  who  pays  legacies 

(a)  9  Bingham,  5.  (b)  3  B.  &  Adol.  686. 
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in  the  due  course  of  administration,  can  be  afterwards  ^ch,  of  Pleat, 

1837. 
made  liable  for  specialty  debts,  even  though  he  has  had  no 

notice  of  them.  It  is  said  that  previous  payment  of  sim- 
ple contract  debts  would  be  a  good  answer  to  an  action 
on  abondi  where  the  executor  has  had  no  prior  notice  of 
it ;  but  that  the  same  principle  does  not  apply  to  the  pay- 
ment of  legacies.  Many  of  the  cases  which  have  been 
cited  turned  upon  the  length  of  time  which  had  elapsed 
before  any  claim  made.  Now,  in  this  case,  the  testator 
died  in  1820:  the  plaintiff  was  then  the  holder  of  this 
bond,  of  which  he  gave  no  notice  till  1835,  and  then  he 
brings  this  action*  In  the  interval  the  executors  had  ad- 
ministered the  debts  and  legacies.  Then  the  question  is, 
whether,  after  a  lapse  of  fifteen  years,  without  notice  of 
any  outstanding  claim  whatever,  these  payments  are  to  be 
protected  or  not.  In  the  old  authorities,  a  distinction  will 
be  found  to  have  been  taken  between  cases  where  the  lega- 
cies have  been  paid  prior  to  the  actual  breach  of  the  bond, 
and  where  they  have  been  paid  prior  to  notice.  The 
earliest  case  is  Nector  v.  Gennet  (a),  referred  to  by  Sir 
W.  Grant  in  Simmons  v.  BoUand.  In  that  case,  the  Court 
of  Queen's  Bench  appear  to  have  been  of  opinion  that  tl^e 
payment  of  a  legacy  before  a  bond,  which  was  not  for- 
feited, was  good.  Lord  Coke  said :  ''  The  difference  is, 
when  the  obligation  is  for  the  payment  of  a  lesser  sum  at 
a  day  to  come,  it  shall  be  a  good  plea  against  the  legatee 
before  the  day  ;  for  it  is  a  duty  maintenant  which  is  in  the 
condition ;  but  otherwise  it  is  where  a  statute  or  obligation 
is  for  the  performance  of  covenants,  or  to  do  a  collateral 
thing;  then,  until  it  be  forfeited,  it  is  not  any  plea  against 
a  legatee ;  for  perad venture  it  shall  never  be  forfeited,  and 
may  lie  in  perpetuum^  and  so  no  will  should  be  performed." 
There  is  no  authority  for  saying  that  an  executor  who  has 
administered  the  assets  and  paid  the  legacies  prior  to  any 

(a)  Cro.  Eiiz.  466;  2  Williams  on  Executors,  831. 
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Bgek,  rf  PieMf  notice  of  the  existence  of  a  specialty  of  tliia  natme,  is 

liable  in  consequence  of  so  doing :  if  it  were  ao,  no 


tor  would  administer.  [Alderson,  B. — Jt  must  foDow,  that 
io  all  casea  there  must  be  an  indemnity  where  it  is  adoed 
for.  Parke,  B. — ^The  executor  may  always  indeninify  him- 
self by  an  sction  for  contribution.  Jldersom,  Bw^-*-Tbere  is 
this  distinction  between  paying  a  simple  contract  debt  and 
a  legacy 9-*-*that  be  may  be  compelled  by  law  to  pay  a  simple 
contract  debt«  but  not  a  legacy.]  By  filing  a  bill,  the  lega- 
tee may  equally  compel  him  to  pay  the  legacy.  HmmHim 
y.  Day  (a)  is  no  authority  that  where  there  la  a  payment 
of  legacies  before  notice,  the  executor  would  not  be  jmh 
tected.  All  that  Lord  Hardwicke  must  be  taken  to  bafc 
determined  is,  that  payment  of  simple  contract  debts  be- 
fore a  notice  of  specialty  of  this  nature,  looti/tf  be  proteded. 
In  Wms.  on  Executors,  p.  960,  he  is  stated  to  hare  held 
that,  although  payment  by  an  executor  of  a  simple  eon- 
tract  debt  before  any  breach  of  the  condition  of  a  sped- 
alty,  ought  to  be  allowed  as  a  good  administratioB  against 
the  specialty,  yet  that  payment  of  the  legacy,  qfter  noHee 
cfihe  specialty,  and  before  a  breach,  was  not  a  good  pay« 
ment.  The  cases  in  equity  all  proceed  on  the  assumption 
that  the  executor  had  notice.  In  Simmons  v.  Bottamdih), 
Sir  W.  Grant  treats  it  as  a  question  of  very  doubtful  law. 
After  going  through  the  authorities,  citing  Eelee  v.  JLam- 
beri{e),  Necfor  ▼•  Gennet,  and  Hawkins  r.  Day,  his  Homwr 
thus  concludes  :  ''  In  this  state  of  the  authorities,  it  wonld 
be  too  much  for  me  to  order  the  executor  to  transfer  and 
pay  without  haying  security  given  him,  in  case  of  jndg* 
ment  being  recovered  against  him  at  law  for  any  iiiture 
breach  of  the  covenant.'*  Suppose,  in  1824*,  a  bill  had 
been  filed  by  these  legatees,  and  the  Court  had  thought 
that  a  sufficient  time  had  elapsed  ;  would  they  not  have 


(a)  Ambler,  160.  (6)  3  Merivale,  652. 

(c)  Styles,  37,  64,  73;  Aleyn,  38. 
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ordered  the  funds  to  be  transferred  without  any  indem-  ^^A.  of  Pleat, 
nity»  the  executors  having  no  notice  of  this  bond  t  Ac- 
cording to  the  argument  on  the  other  side,  such  an  order 
of  the  Court  would  have  been  no  protection  to  the  execu- 
tors if  an  action  had  been  afterwards  brought  against 
them.  Suppose  a  legacy  of  5000/.  left  to  a  pauper ;  he  could 
not  obtain  payment  of  it,  because  he  could  give  no  suffi- 
cient indemnity,  which  must  be  to  the  amount  of  the  money 
paid  over.  In  LordEgmont  v.  Vernon  (a).  Lord  GiflFbrd 
decided  that  the  executor  incurred  no  Uability  by  paying 
over  the  residue  without  an  indemnity,  although,  under 
the  special  circumstances  of  that  case,  the  House  of  Lords 
reversed  his  decree,  and  directed  an  indemnity.  The 
judgment  of  Lord  Eldon  in  Gillespie  v.  Alexander  (i),  at 
to  payment  of  legacies,  is  important.  ''  Although  the  Ian* 
guage  of  the  decree,  where  an  account  of  debts  is  di- 
rected, is,  that  those  who  do  not  come  in  shall  be  excluded 
from  the  benefit  of  that  decree ;  yet  the  course  is  to  ad- 
mit a  creditor,  lie  paying  the  costs  of  the  proceedings,  to 
prove  his  debt,  as  long  as  there  happens  to  be  a  residuary 
fund  in  Court  or  in  the  hands  of  the  executor,  and  to  pay 
him  out  of  that  residue.  If  a  creditor  does  not  come  in 
till  after  the  executor  has  paid  away  the  residue,  he  is  not 
without  remedy,  though  he  is  debarred  the  benefit  of  that 
decree.  If  he  has  a  mind  to  sue  the  legatees,  and  bring 
back  the  fund,  he  may  do  so ;  but  he  cannot  affect  the  le- 
gatees, except  by  suit ;  and  he  cannot  affect  the  executor 
at  all.*'  It  may  be  said,  that  if  an  executor  compels  parties 
to  file  a  bill,  he  will  be  protected,  but  if  he  does  not,  he 
will  remain  Hable;  but  it  is  apprehended  the  Court  would 
not  lay  down  such  a  rule.  The  opinion  of  the  Vice  Chan- 
cellor, in  Norman  v.  Baldry  (e),  is  undoubtedly  opposed  to 
that  of  Lord  Kenyon^  in  the  Chehea  Waterworks  Compa^ 
ny  V.  Cowper  (d),  but  the  latter  opinion  is  to  be  preferred. 

(a)  See  I  Bligh,  N.  S.  558.  (c)  6  Sim.  621. 

(6)  3  RusselC  136.  (d)  1  Esp.  275. 
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Exch.  of  Pleas,  BrooHng  ▼.  Jennings  {a)  and  Harman  v.  Harman  {b)  shew 

that  a  party  who  distributes  the  assets  out  of  the  ordinary 
course,  as  by  pajrment  of  a  simple  contract  debt  before  a 
specialty,  without  notice,  is  protected.  InDatnB  ▼•  Black' 
well  (a)  it  does  not  appear  that  the  executor  bad  not  re- 
ceived  notice  of  the  existence  of  the  covenant,  though  he 
bad  none  of  the  breach,  when  he  paid  orer  the  aaseti  to 
the  residuary  legatee.  There  is  no  valid  diatinction  be- 
tween simple  contract  debts  which  are  paid  out  of  their 
ordinary  course  before  specialties  without  notice,  aoMl  the 
payment  of  legacies  without  notice.  Thia  case  is  distin- 
guishable also  from  Pearson  v.  Archdeakem,  because 
there  the  executor  had  had  notice  of  the  existenee  of  the 
covenant.  It  is  submitted,  that  an  executor  bona'  fide  «d- 
mimstering  according  to  his  knowledge,  and  within  .  «..* 
sonable  time  of  the  probate,  is  not  liable  to  pay  debts  of 
which  be  has  no  notice.  Then,  as  to  the  argument  mHAA 
is  raised  upon  the  investments  in  the  funds,  and  of  tbe 
sum  of  1,000/.  on  mortgage.  The  interest  and  dividends 
have  been  regularly  paid  to  the  legatees  for  life,  and  the 
defendants  are  not  now  possessed  as  executors,  but  merdy 
as  trustees.  In  Williams  on  Executors,  vol.  2,  pp.  860,861, 
the  authorities  are  collected,  and  Byrchall  v.  Bradfard{d) 
is  cited,  where  it  was  held,  that ''  where  an  executori  who 
happens  also  to  be  named  a  trustee  of  a  legacy  to  be 
laid  out  in  stock,  has  fully  administered  the  estate  and  as- 
sented to  the  legacy,  and  retains  the  legacy  in  bis  hands, 
not  as  assets  of  the  testator,  but  as  trustee  of  the  legney, 
then  the  principle  which  would  apply  to  another  trustee 
must  apply  to  him ;  he  is  no  longer  clothed  with  the  cha- 
racter of  executor,  but  is,  as  to  the  legacy,  a  mere  trustee.** 
If  the  defendants  were  now  to  apply  these  funds  in  pay- 
ment of  this  demand,  a  court  of  equity  would  compdthem 
to  replace  them. 

(a)  1  Mod.  174.  (c)  9  Bing.  8;  3  M.  &  Scolt, ?. 

(6)  3  Mod.  115 ;  2  Show.  492.  (d)  6  Madd.  13. 
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Secondly — ^The  judgment  ought  to  be  arrested,  because  Bxeh.  of  Pieat, 
the  distress  was  illegal.  Sir  T.  M.  Wilson  not  being  the 
reversioner  expectant  on  the  determination  of  the  lease  of 
1809,  and  therefore  having  no  right  to  distrain.  By  the 
lease  of  1816,  he  granted  that  reversion  to  Sir  H.  Fram* 
linghanu  In  Bacon's  Abr.,  Leases,  N.,  it  is  said,  "  If  one, 
having  made  a  lease  for  life  or  years  to  A.  of  lands,  does 
after  make  another  lease  for  years  to  B.  of  the  same  lands, 
or  the  reversion  of  those  lands,  habencT  the  said  lands,  or 
the  reversion  of  those  lands,  to  the  said  B,  cum  post  site 
per  moriemfTesignationemf  surium  redditionemt  vel  aliquo 
alio  modo  pacare  contigeritf  in  this  case  B.  hath  election 
to  take  such  lease  either  as  a  reversion  or  reversionary  in« 
terest,  if  he  can  prevail  for  an  attornment  of  A.,  the  tenant 
in  possession ;  or  if  not,  yet,  as  a  future  inieresse  termini^ 
such  lease  will  be  good,  to  take  effect  in  possession  upon 
the  determination  of  the  first  lease."  The  effect  of  which 
is,  that  if  the  lessee  will  attorn  to  the  second  lessee  it  will 
vest  the  reversion  in  him,  but  if  not,  then  he  has  an  tii- 
teresse  termini,  [_Parkef  B. — That  is  the  case  of  a  lease 
in  possession.  Here  it  was  intended  that  the  second  lease 
should  not  have  effect  until  the  expiration  of  the  first.  It 
is  a  mere  interesse  termini.  The  lessee  is  to  have  no  in- 
terest whatever  till  the  determination  of  the  first  lease. 
Then  how  is  that  to  pass  the  reversion?]  It  is  submitted, 
that  if  a  party  makes  a  lease  for  twenty-one  years,  and  a 
second  lease  to  commence  on  the  determination  of  the 
first,  the  effect  of  that,  with  attornment,  would  be  to  grant 
away  the  immediate  reversion  expectant  on  the  determina- 
tion of  the  first  lease.  IParke,  B. — The  second  lessee 
has  no  interest  whatever  till  the  determination  of  the  first 
lease,  except  a  mere  interesse  termini.  It  is  clear  that 
no  reversion  could  pass  by  that  deed,  since  it  is  a  mere  in- 
terest in  future] 

Kelly t  in  reply,  was  directed  to  confine  his  observations 
to  the  first  point. — It  is  agreed,  that  in  all  cases  where  the 
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Rreh.  Iff  Pleat,  legatee  files  a  bill  for  payment  of  a  legacy,  and  the  ezeen- 

tor  sets  up  an  outstanding  contingent  liability  as  a  defence,  a 
court  of  equity  will  decree  an  indemnity ;  but  in  those  cases 
there  is  an  acknowledgment  of  notice.  But  those  cases,  as 
far  as  the  Statute  of  Distributions  is  concerned,  do  not  ap» 
ply.  The  Statute  of  Distributions,  2S  &  SaCar.  S,  c.  10,  s.8, 
first  of  all  provides  for  the  payment  of  debts  daring  the  year, 
and  after  the  expiration  of  one  year  an  administrator  may 
distribute  shares  of  the  residue.  There  is  no  distinelion 
as  to  whether  there  is  notice  or  not — the  next  of  kirt  can 
only  claim  to  be  paid  on  giving  a  security  to  refund  in  case 
of  after-discovered  debts.  It  is  not  contended  that  the 
executor  is  liable  de  bonis  propriis.  It  is  by  operatioa  ef 
law,  by  his  false  plea,  that  he  is  liable.  Under  the  statute 
the  operation  of  refunding  is  to  take  effect  through  the 
administrator :  it  provides  that  the  parties  to  whom  distri- 
bution has'  been  made  **  shall  refund  and  pay  back  to  the 
administrator,"  which  clearly  implies  that  the  law  oonteBi- 
plated  that  an  administrator  was  liable  to  a  suit  for  a  debt 
after  a  decree.  In  either  case  there  is  a  remedy  for  the 
executor  or  administrator.  The  assets  of  the  testator  are 
liable  as  long  as  a  bona  fide  debt  exists,  whether  paid  over 
by  the  executor  in  payment  of  legacies  or  not.  It  may  be 
admitted,  that  where  an  executor  has  paid  under  a  decree, 
it  IS  hard  he  should  have  afterwards  to  settle  a  creditor's 
demand  ;  but  a  court  of  equity  takes  every  step  to  bring 
all  the  claims  before  the  Court,  by  adrertising  for  creditors, 
before  a  decree  is  made.  [Parke,  B. — There  is  anodier 
authority,  which  has  not  been  adverted  to,  in  Comjrns' 
Digest,  Administration,  C.  8 : — '^  If  he  pays  legacies  witiboot 
security  to  refund,  and  debts  afterwards  appear,  it  will  be 
a  devastavit.**]  That  is  in  favour  of  the  plaintiff.  The  ex- 
ecutor may  recover  from  the  legatee ;  but  what  meaning  tt 
there  in  giving  the  executor  a  right  to  sue  the  legatea>  ua* 
less  it  is  founded  on  the  liability  of  the  executor  to  pay  the 
debts  ?    At  law  there  is  a  privity  between  the  creditor  and 
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the  legatee.  A  suit  in  equity  mutt  be  against  the  executori  ^eA.  rf  Pleat, 

but  it  will  pursue  the  assets  in  whatever  bands  they  may 

be.    The  case  of  the  CheUea  Water  Works  Company  v. 

Cofjoper  is  much  shaken  by  Davis  y.  Blackwell,  and  dig* 

tbctly  oYer-ruled  by  Norman  y«  Baldry.    Besides*  the 

present  defendants. have  never  actually  parted  with  the 

money,  but  still  retain  a  control  over  it; 

Lord  Abinobri  C.  B. — On  the  point  as  to  the  reversion 
the  Court  entertain  a  clear  opinion.  The  other  pomt  re- 
quires consideration ;  but  the  Court  have  a  strong  impres* 
sicm  that  the  plaintiff  is  entided.  It  would  be  hard  if  the 
parties  were  bound  in  every  case  to  give  notice  of  the  ex* 
istence  of  a  bond. 

Cur.  adv.  vnlt. 

Lord  Abinoer,  C.  B.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  action  against  the  executors  of 
Sir  Haylett  Framlingham^  on  a  bond  which  had  been  given 
by  the  testator  to  indemnify  the  plaintiff  against  any  claim 
that  might  be  made  for  the  rent  of  some  premises,  of 
which  he  had  taken  an  assignment.  The  pleas  were«  firsti 
plene  administravit  before  the  commencement  of  the  suit; 
and  secondly,  plene  administravit  before  any  notice  of  the 
existence  of  the  bond.  Upon  the  argument,  two  questions 
arose.  The  first,  which  was  upon  the  face  of  the  declara« 
tion,  was  whether  there  was  any  power  of  distress,  so  as 
to  justify  the  distress  made  for  the  rent  for  the  recovery  of 
which  this  action  was  brought  against  the  executors.  It 
appeared  that,  during  the  continuance  of  a  lease  from  Sir 
Thomas  Wilson  to  certain  parties,  he  granted  another  to 
Sir  H.Framlingham,  to  take  effect  from  the  expiration  of 
the  first ;  and  it  was  contended  that  he  had  granted  away 
the  reversion  immediately  expectant  on  the  first  lease,  and 
therefore  had  not  the  power  of  making  any  distress  for 
rent  in  arrear  under  it.    This  point  was  raised,  but  not 
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Exch.  of  Pleat,  very  strongly  pressed ;  and  the  Court  expressed  an  opinion 

in  the  course  of  the  argument  that  there  was  no  assign* 
ment  of  the  reversion  so  as  to  prevent  the  power  of  dis* 
tresffy  and  therefore  that  the 'distress  was  lawfbl. 

The  next  point  was  upon  the  plea  set  up  by  the  exeen* 
torsi  that  they  had- fully- administered.  •  There  were  cer- 
tain parts  of  the  residue  of  the  testalor?s  eatale  which 
they  had  invested  in  their  own  names  ia  tlie  funds  and 
on  a  mortgagei  changing  the  security  once  ov  twice,  for 
the  benefit  of  the  residuary  legatees,  but  wMcb  atiU  re- 
mained in  their  chargef  and  the  question  wato,  whether 
they  could  be  considered  as  having  fully  ad«iiD|Btet»dithe 
estate,  having,  without  notice  of  the  claim  of  die  pUatiff, 
paid  all  the  debts  and  some  of  the  legacies^  and  appor- 
tioned the  xemainder,^  as  they  considered,  in  aatbfSEictioB 
of  the  claims  of  the  legatees,  on  whose  behalf  they  had 
invested  it  in  the  funds*  In  this  state. of  things^  two. ques- 
tions arise:  firsts  whether  the  executors  oottl4  give.in 
evidence  any- payments  of  legacies  under  the  plea  of  fJeae 
administravit-;  and  secondly,  whether,  in  this,  parlioalar 
case,  the  money  so  invested  remaining  ia  their  owa  iMDds, 
they  could,  as  to  that  portion  of  the  assets,  sualaan  such  a 
plea.  There  is  no  occasion  for  ua  to  proaounoe  any 
opinion  upon  the  first  point,  the  Court  being  upammously 
of  opinion  that  the  executors  could. not  sustain  tbe.:idea, 
under  the  circumstances  of.  this  case.;  they  are  placed  in 
the  situation  of  having  the  complete  control  over .  the 
estate  of  the  testator,  which  remained  still  in.  their  bands, 
and  which  we  consider  not. to  be  so  apportioned  by  tbera 
in  satisfaction  of  any  legacies  whatever,  as  to  bar  the  claim 
of  a  creditor  on  a  specialty,  who  was  entitled  to  saliafac- 
tion  out  of  the  testator's  estate.  We  thinks .  thenefiofe, 
that  the  plaintiff  is  entitled  to  judgment.    . 

Judgment  for  the  plaintiff. 
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EjKh,  of  Pleatf 
1837. 

Young  v.  Grove. 

X  HIS  was  an  .action  of  trespass  brought  to  recover  dam-  NotwiUistand- 
ages  for  a  distress  leviedby  the  defendant,  under  the  au-  ^fions^o/^e 
thority  of  the  trustees  of  Totbill  Fields,  upon  the  goods  y*"*J;"  ^'^*!?« 
and  chattels  of  the.  plaintifi^  for  rates  and  assessments  ci4S,theoccu- 
upon  the  plaintiff  in  respect  of  his  dwelling-house  and  pre-  a^oinlng  Uie 
mises,  described  in  the  rate-book  of  the  trustees  as  in  the  ^d!^of||!j^ 
VauxhalUroad,  and  being  situate  in  the  parish  of  St.  within  the 
John  the  Evangelist,  Westminster,  and  under  which  the  Tothiii  Fieidi' 
plaintiff  paid  the  sum  of  6L  lOs.  Gd.    The  defendant  ^^^STiilbie 
pleaded  the  general  issue,  and  thereupon  issue  was  joined;  ^®  ^11!?^"^^ 
and  the  parties  afterwards  consented,  under  a  judge's  the  utter  act 
order^  to  state  the  facts  for  the  opinion  of  this  Court,  as 
follows : — 

The  Vauxhall  Bridge  Road  was  made  and  formed  un- 
der the  provisions  of  the  statute  of  49  Geo.  3,  c.142,  which 
is  a  public  act,  intitled  *'  An  Act  for  building  a  bridge 
across  the  river  Thames,  from  or  near  Yauxhall  turnpike, 
in  the  parish  of  St.  Mary  Lambeth,  in  the  county  of  Sur- 
rey, to  the  opposite  shore  in  the  parish  of  St.  John,  in  the 
cfty  and  liberties  of  Westminster,  and  county  of  Middle- 
sex, and  for  making  convenient  roads  thereto:*'  and  en- 
aetinents  are  contained  in  such  act  to  the  following  effect : 
By  section  46,  it  is  enacted,  that  it  should  be  lawful  for 
the  Company  of  Proprietors  (of  the  said  bridge),  to  set  out 
«nd  make  a  new  road,  to  pass  from  the  foot  of  the  said 
intended  bridge  in  a  line  across  the  west  of  Tothill  Fields, 
in  the  direction  therein  particularly  described,  to  Eaton- 
street,  opening  a  communication  with  Pimlico  and  Gros- 
venor-place,  passing  through  the  several  parishes  of  St. 
John,  St.  Margaret,  and  St.  George,  within  the  said  city 
and  liberty  of  Westminster,  together  with  other  roads, 
when  made,  should  afterwards  be  kept  in  repair  by  the 
said  Company  of  Proprietors.  Section  51  provides  that 
the   said   roads   should  be  completed  within  two  years 
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Exeh,  of  pitat,  after  the  completion  of  the  eaid  intended    bridge.     By 
^  '  ^    section  89,  it  is  enacted  that  the  said  Company  of  Pro* 
YouNo       prietors,  or  their  committee,  shall  and  may  erect  and  set 
Grove.       up  one  or  more  gate  or  gates,  turnpike  or  tumfMkea,  in, 
upon,  and  across  the  said  intended  bFidge»    and  also 
a  gate  or  turnpike  in,  upon,  and  across  tlie  said  in- 
tended road  leading  from  Milibank  across  the  west  of 
Tothill  Fields  aforesaid,  and  that  such  tolls  should  be 
demanded  and  taken  thereat  as  therein  particularly  men- 
tioned.   Sections   109,   110,  111,  and  112,  provide  for 
the  prevention  and  removal  of  obstructions  and  annoy- 
ances and  encroachments  on  the  said  bridge  and  roads, 
and  for  infliction  of  penalties  for  nuisances,  &c*  theteoa. 
Section  118  enacts,  that  it  shall  be  lawful  for  the  said 
Company  of  Proprietors,  or  their  committee^  and  ibej 
are  thereby  empowered  and  required,  from  time  to  time^  is 
cause  such  and  so  many  lamp-irons  or  lampi^poata  to  be.put 
or  aflBxed  in,  upon,  or  along  the  sides  of  the  said  bcidgt, 
and  in,  upon,  or  along  the  sides  of  the  said  roada^  or  upon 
or  against  any  wall  or  palisade  of  any  house,  mesauage^ 
or  tenement  fronting  any  or  either  of  the  said  roads,  as 
they  shall  think  proper,  and  also  to  cause  such  number  of 
lamps  of  such  size  and  sorts  to  be  provided  and  affixed 
or  put  upon  such  lamp-irons  and  lamp-posts,  as  they  aball 
think  necessary  for  lighting  the  said  bridge  and  every  or 
any  part  thereof,  and  the  said  road  and  every  or  any  part 
thereof.      Section   114  provides  for  the   watching   and 
guarding  the  said  bridge  and  roads  by  the  said  Company 
of  Proprietors.     Sections  116  and  117,  for  the  infliction 
of  penalties  on  parties  damaging  the  mile-stones,  watch- 
houses,  lamps,  lamp-posts,  &c.,  on  the  said  bridge  and 
roads.     Section  \^   provides  that  the  bridge  shall  be 
considered  as  half  in  the  parish  of  St,  John,  Westminster, 
and  in  the  county  of  Middlesex,  and  half  in  the  pajrish  of 
St.  Mary  Lambeth,  and  in  the  county  of  Surrey ;  but  that 
it  shall  not  be  deemed  or  taken  to  be  a  county  bridge. 
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SO  as  to  subject  the  said  city  or  Kberty  of  Westminster^  ^c*.  ^  Pteas, 
or  counties  of  Middlesex  or  Surrey,  or  any  of  the  pa-  ^ 

rishes  or  places  thereinbefore  tnentioiied, '  or  either  of  Youno 
tbenif  to  the  repairing  df  thd  saine^or  any  o0tbe>foads  groVe. 
therein  directed  to  be  made  a«  afore^aid^  By  section  128 
it  is  enacted,  that  the<  tolU  to- I>e  coNtcted'andreeeisred 
under  and  by  ▼irtoe  of  diat  act  shaU  be  at)plied  and  dis- 
posed of,  in  the  first  place,  m  paying  tfaeMp^nies  for 
the  time  being  of  canying  the  act  into  ezeoutioiH  and  of 
keeping  the  said  bridge,  roads j  and  acceM  iti  repair,  and 
of  lighting  and  iratohing  the  samey  and'  o«herwi|e  as 
therein  particularly  mentioned.  Section  1S6  eilBOtSj  that 
if  the  said  bridge,  or  the  said  rbad,  lamps^  wtttcb'texes, 
or  other  worka  to  be  maintained  and  repained  by  virtue  of 
that  act,  or  any  part  or  parts  thevoof,;  shall)  become  and 
be  out*  of  repair,  or  if  the  said  bridge  and  'roads;  oi*  any 
part  or  parts  thereof,  shi4l  not  Continue  to  be  watched  or 
lighted  in  the  manner  thereinbefore  •din8cted,ttheiDr  the 
•aid  Company  or  their  oommittee,  or  atiy-fiye  err- more  of 
them,  shall  cause  the  said  bridge  androads,  lampa^watch* 
boxes,  and  other  works  to  be  repairedi  or  the  said  bridge 
or  roads  to  be  watched  aad  lighted  as  tbereinbefoBe  direct- 
ed^ and  in  case  of  failure,  within  one  week  after  notice  to 
their  clerk  to  that  effect,  then  it:  shall  be  lawfulfor  any 
person  or  persons  to  prefer  or  prosecute  any  bill  or  hills 
of  indictment  against  the  said  company  for  such  £silore, 
who,  if  found  guilty  thereon,  shall  forfeit  the  sam  of 
ftOL  for  every  such  failure,  and  be  subjected  and- liable ;to 
commence  such  repairs  as  aforesaid,  and^  to  cause  the 
said  bridge  and  roads  to  be  watched  and  lighted  as  there- 
inbefore directed,  within  ten  days  after  such  verdict;  and 
in  case  of  failure  in  the  whole  oir  any  part  thereof,  the  said 
Company  shall  again  become  liable  to  such  bill  or  bills  of 
indiotment,  and  so  toties  quoties  until  the  said  repairs  of 
the  said  bridge  shall  be  completed,  or  the :  pavement 
thereof  repaired  or  relaid,  or  the  same  to  be  watched  and 
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Exeh.  rf  PUms,  lighted  88  thereinbefore  directed.    Section  141  prondes 

1837  • 

^    that  the  bridge  should  be  completed  within  ten  years  from 

Young       the  passing  of  that  act. 

Grovb.  The  road  and  footpaths  from  the  bridge  foot,  and  Mil- 

bank  to  Eaton-streetf  Pimlico,  were  completed  according 
to  the  provisions  of  the  said  act,  and  called  -  '*  The  Vanz- 
hall  Bridge  Road^  or  Vauxhall  Road;"  and  immediately 
after  the  formation  thereofi  the  Dean  and  •  Chapter  of 
AVestminster  let  various  portions  of  their  land  with  fron- 
tages in  the  said  road>  for  building  on,  and  yarious  houses 
and  premises  were  shortly  afterwards  erected  thereon^  and 
amongst  others,  the  dwelling-house  of  the  plaintiff  before 
mentioned,  in  or  about  the  year  1817. 

The  premises  in  the  plaintiff's  occupation,  of  which  he 
was  a  yearly  tenant,  and  upon  which  the  rate  in  question 
was  made  and  levied  by  the  trustees  of  Tothill  Fieldsi 
were  and  are  the  property  of  the  Dean  and  Chapter  of 
Westminster,  and,  in  the  month  of  December  1817, 
were,  with  other  premises,  leased  by  them  to  Alexander 
Copeland  at  an  annual  rent,  who  under-let  the  same  for 
thirty-seven  years  at  an  increased  annual  rent ;  and  inch 
premises  consist  of  a  dwelling-house  erected  in  1817^  and 
of  a  stable  erected  in  1833,  and  of  garden  ground  in  the 
rear  thereof,  walled  in  in  the  year  1833,  and  previously 
void  ground.  The  house  and  stable  abut  upon,  adjotnlOi 
and  communicate  with  Vauxhall  Bridge  Road  on  the  front 
thereof,  and  there  are  cellars  under  the  footpath  of  such 
road ;  one  end  of  the  stable,  and  the  wall  of  the  said  gar- 
den, abut  upon,  adjoin  to,  and  communicate  with  Wheder» 
street,  which  is  repaired  and  cleansed  by  the  trusteeaof  the 
Tothill  Fields  Act,  but  who  have  never  pursued  the  meaas 
provided  by  the  d4th  section  of  the  Metropolis  Paving 
Act,  hereinafter  referred  to,  for  the  repair  of  imperfiect 
paving,  or  for  placing  such  street  under  their  particular 
jurisdiction  previous  to  rating  the  same. 

[The  case  then  set  forth  the  following  sections  of  the 
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Metropolitan  Paying  Act,  (67  Geo.  S,  c.  29): — ss.  1, 2, 6, 7,  Exeh,  of  PUa$, 
24,  and  54]  sjf^l-^ 

By  the  public  act  of  Parliament  of  6  Geo.  4,  c.  134,        Touno 

mm 

(June  1825),  intituled  *'  An  act  for  paving,  cleansing,  Hght-  GroVe. 
ing,  watching,  and  improving  the  streets  and  public  places 
which  are  or  shall  be  made  upon  oertain  grounds  in  the 
parish  of  St  Margaret  and  St.  John  the  Evangelist,  West- 
minster, commonly  ciilied  Tothill  Fields,'*  it  is  in  the 
preamble  stated,  that  the  Dean  and  Chapter  of  West- 
mmster  are  seised  of  and  entitled  to  grounds  in  the  parishes 
of  St.  Margaret  and  St.  John  the  Evangelist,  commonly 
called  Tothill  Fields ;  and  that  several  streets,  roads,  ways, 
passages,  and  places  had  been  madei  laid  out,  and  formed, 
and  other  streets,  roads,  ways^  passages,  and  places  were 
intended  to  be  formed,  on  oertain  parts  of  the  said  grounds, 
and  it  would  contribute  to  the  benefit  and  security  of  the 
persons  who  should  be  inhabitants  of  the  said  streets  and 
places,  and  of  persons  who  shall  have  occasion  to  pass 
along  the  sane,  if  proper  provisions  were  made  for  pav- 
ing, druning,  and  keeping  in  repair  the  said  streets  and 
places,  and  for  cleansing^  watering,  lighting,  and  watch- 
ing the  same,  and  for  preventing  nuisances,  annoyances, 
and  encroachments  therein ;  but  as  the  same  could  not  be 
effected  without  the  aid  and  anthority  of  Parliament,  it  is 
enacted,  that  certain  persons  therein  named  shall  be  and 
they  are  thereby  appointed  trustees  for  carrying  that  act 
into  execntion,  and  shall  be  called  Trustees  of  Tothill 
Fields.  By  section  2  it  is  enacted,  that  the  jurisdiction, 
power,  and  authority  of  the  trustees  for  carrying  that  act 
into  execution,  and  all  the  regulations,  enactments,  and  pro- 
visions therein  contained,  shall  extend  over  and  apply  to 
all  lands,  grounds;  houses,  and  buildings,  and  to  all  streets, 
roads,  ways,  passages,  courts,  and  places  whatsoever, 
already  made,  laid  out,  and  formed,  or  hereafter  to  be 
made,  laid  out,  and  formed,  comprised  within  certain  limits 
therein  particularly  described ;  and  theline  whereof  twice 
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Etch,  of  Pleat,  ciosses  the  Yauxhall  Bridge  Road,  and  the  piemises  in 
^  questioo  are  within  such  limirs.  By  section  9Jt,  oerUm 
YouNo  local  acts  uShttxng  Wcstminater  therein  parlicuLariy  mto- 
Groviu  tionedy  so  far  as  the  same  in  any  wise  tdake  to  «v  eooeera 
the  paving,  .mpairiogi  cleansing,  lighting,  or  wMcbing  tlit 
sereral  streets  and  places  within  the  limits  or  opention  of 
that  actor  any  of  them,  or  any  part  or  paita  tfaereof^or 
the  removing  or  preventing  nuisances,  anBoyanceSy  and 
obstructions  therein,  and  also  every  other  act  of  Pmrlia- 
meot  and  enactment  then  in  force  which  in  anywise  relate 
to  or  concern  the  paving,  repairing,  cleansing,  Ugfating,or 
watching  the  several  streets  and  {daces  within  the  limits 
or  operation  of  that  act,  so  far  as  the  same  in  anywiie 
relate  to  cdr  concern  the.  said  several  streeta  and  plaee% 
or  any  of  them,  or  any  part  thereof,  other  than  and  exeept 
the  before-mentiened  act  of  the  57  Geo.  Sy  c^  89,  are  le- 
pealed*  By  section  28,  the  trustees  are  authoriaed  and  em-* 
powered  firom  time  to  time  to  form  or  cause  to  be  formed  the 
footways  and  carriage-ways  within  the  limits  of  the  act, 
upon  such  levels  and  in  such  manner  as  they  shall  think 
proper ;  and  also,  to  cause,  as  well  the  footways  next  the 
turnpike-road  and  other  streets  and  roads  not  within  the 
limits  of  the  act,  on  the  side  of  which  the  houses  and 
buildings  within  the  limits  of  the  act  are  or  shall  be  erect- 
ed, as  the  footways  of  all  other  streets,  roads,  and  other 
public  places  made  and  set  out,  or  to  be  made  and  set  oat 
within  the  limits  of  the  act,  to  be  properly  paved  or  made 
sound  with  gravel  or  other  materials ;  and  to  cause  the  car- 
riage-ways within  the  limits  of  the  act  to  be  paved,  or  the 
channels  thereof  paved,  and  the  whole  or  the  renuundsr 
thereof  to  be  made  sound  with  gravel  or  other  materials; 
and  to  cause  as  weU  the  footways  and  carriage-waya  within 
the  limita  aforesaid  already  formed  and  paved  and  made 
good,  as  the  footways  and  carriage-ways  to  be  formed  or 
paved  or  made  sound  as  aforesaid,  to  be  from  time  to  time 
amended  and  kept  in  good  repair ;  and  to  make  aewera  and 
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drains ;  and  also  to  cause  the  said  roads,  street i,  and  pub-  ^^^  4  P'^^p 

1837. 
He  places  to  be  cleansed,  watered,  lighted,  and  watehed  in  - 

such  manner  as  they  shall  think  proper.     By  section  34       Yocno 

mm 

it  is  enacted,  that  all  and  every  the  enaetments, prcmnonsi  gsote. 
powers,  and  authorities  contained  in  the  said  act  of  57 
Geo.  S,  c.  S9,  which  relate  to  or  concern  the  appointment 
of  surveyors  of  the  pavement  in  the  several  parochial  and 
other  districts  within  the  jurisdiction  of  that  act,  and  for 
the  speedy  and  effectual  reparation  of  imperfect  pave- 
ments in  the  streets  and  public  places  within  the  jurisdic- 
tion of  that  act,  shall  extend  and  apply  to  all  footways 
and  carriage*ways  whatsoever  within  the  liiMta  of  the 
present  act,  whether  paved  in  the  ordinary  manner,  or 
formed  of  broken  granite,  flint-stone,  or  any  other  mate- 
rial whate?er,  which  shall  be  or  ought  to  be  paved, 
repaired,  amended,  or  kept  in  repair  by  the  sand  trustees  | 
and  that  all  other  the  enactments,  provisions,  powers^ 
and  authorities  in  such  act  contained  shall  also  extend 
and  apply  to  all  the  streets  and  places  within  the  li- 
mits of  this  act,  so  and  in  such  manner  that  the  said 
trustees  may  from  time  to  time  and  at  all  times  act  under 
and  upon  all  and  every  the  enactments,  provisions,  powers, 
and  authorities  in  this  act,  in  the  same  manner  as  the 
commissioners,  trustees,  or  other  persons  vested  with  the 
control  or  superintendence  of  the  pavement  of  the  streets 
and  public  places  within  the  jurisdiction  of  such  act  may 
act  under  and  upon  the  same,  but  nibjeet  and  without 
prejudice  to  the  restrictions  and  limitations  in  this  act  oon- 
tioned,  as  to  the  amount  of  rates  to  be  assessed  and  im* 
posed  within  the  limits  and  under  the  authority  of  this 
act*  By  section  12  it  is  enacted,  that  in  order  to  raise 
money  for  carrying  the  several  purposes  of  the  act  into 
execution,  one  or  more  rate  or  rates  for  the  purpose  of 
forming  and  paving,  making  drains  and  sewers  in,  repair- 
ing and  keeping  in  repair,  watering,  lighting,  cleansing, 
and  watching  the  several  roads,  streets,  and  places  within 
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EjccH.  of  PUat,  the  limits  of  the  act,  and  also  for  securing  and  raiafa^aod 
-  paying  any  monies  which  shall  or  may  be  borrowed,  and 
YouNo  any  annuities  which  shall  or  may  be  granted  under  die 
Orove.  authority  of  the  act,  and  the  interest  of  such  monies,  and 
also  for  answering  and  satisfying  the  other  purposes  of  the 
act,  shall  be  made,  levied,  and  assessed  by  the  said  trus- 
tees, at  yearly,  half-yearly,  or  quarterly  periods,  or  oftener 
if  they  shall  think  necessary,  upon  all  and  every  persons  or 
person  who  shall  inhabit,  hold,  use,  occupy,  possess,  enjoy, 
or  be  entitled  to,  any  chapel,  meeting-house,  market,  or 
other  public  building,  house,  shop,  warehouse,  coach-house, 
stable,  cellar,  yault,  building,  workshop,  manufactory,  gar- 
den ground,  land,  tenement,  or  hereditament  whatsoefer, 
or  any  part  or  portion  of  any  house,  building,  land,  tene- 
ment, or  hereditament,  being  a  separate  tenement,  situate, 
lyings  and  being  in  any  of  the  roads,  streets,  or  places, 
within  the  limits  of  the  act,  according  to  the  yearly  value 
thereof  respectively.  Section  78  provides,  that  if  any  house 
or  premises  shall  appear  to  be  partly  within  the  limits  of 
the  jurisdiction  of  the  trustees  under  this  act,  and  partly 
in  any  street  or  place  not  within  such  limits,  such  house  or 
premises  shall  be  assessed  for  a  proportionable  part  only 
of  the  rent  thereof.  By  section  86,  after«  stating  that  it 
has  happened,  and  may  happen,  that  houses  and  other 
buildings  within  the  limits  of  the  act  have  been  or  may  be 
begun  to  be  built,  but  not  finished  nor  let,  and  it  is  rea- 
sonable that  such  houses  and  buildings  should  be  rated 
and  assessed  for  the  purposes  of  the  act,  it  is  enacted, 
that  until  such  houses  and  other  buildings  which  now 
are  or  may  hereafter  be  built  or  in  building  shall  be  finished 
and  tenanted,  (if  the  street  or  other  place  wherein  such 
house  or  other  building  is  or  shall  be  situated  shall  be 
paved,  repaired,  cleansed,  and  lighted  by  virtue  and  in 
pursuance  of  the  act),  it  shall  be  lawful  for  the  trustees 
to  rate  and  assess  all  such  houses  and  other  buildings  in 
manner  therein  mentioned.    By  section  87  it  is  enacted, 
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that  it  shall  be  lawful  for  the  trustees  to  rate  and  assess  all  Exch,  of  Pleas, 
and  every  burying-place,  dead  walls,  and  void  spaces  of  ^  ^^  *  ^ 
ground  within  the  limits  of  the  act,  and  which  are  not  Younq 
charged  to  such  rate  or  assessment  in  reispect  of  any  mes-  ouuvb. 
suage  or  other  building  whereunto  they  may  be  appurte- 
nant, at  any  rate  not  exceeding  in  any  one  year  If.  for 
every  square  yard  of  the  foot  and  carriage-wa^  and  other 
pavements  contained  in  one  half  of  the  entire  wiiith  of  so 
much  of  every  and  any  such  street  or  public  place  as 
shall  or  may  lay  before,  or  at  the  sides  or  rear  of,  or  abut 
upon, or  adjoin  to  such  burying-places^  dead  walls, aiid  void 
spaces  of  ground,  or  any  part  or  portion  thereof.  By 
section  88  it  is  enacted,  that  it  shall  be  lawful  for  the 
trustees  to  include  in  any  rate  or  assessment,  and  thereby 
to  rate  or  assess  all  houses,  buildings,  and  ground  abut- 
ting upon,  adjoining  to,  and  communicating  with  any  street, 
road,  way,  passage,  court,  or  place  which  shall  be  paved, 
repaired}  cleansed,  lighted,  or  watched  under  the  provi- 
sions of  this  act,  although  such  houses,  buUdings,  or 
grounds  may  not  be  comprised  within  the  limits  in  the  act 
mentioned,  except  certain  hospitals,  houses,  &c.,  therein 
mentioned.  Section  120  provides,  that  nothing  in  the  act 
contained  shall  be  deemed  to  affect  or  interfere  with  any 
of  the  powers,  rights,  or  duties  of  the  trustees  of  any 
turnpike  roads  within  the  limits  of  the  act :  and  section 
1^3  provides,  that  nothing  therein  contained  shall  operate 
or  extend  to  place  under  the  jurisdiction  of  the  trustees 
for  executing  that  act  all  or  any  part  of  the  highway  or 
road  called  the  Vauxhall  Bridge  Road,  but  the  same  and 
every  part  thereof  shall  remain,  continue,  and  be  subject 
to  the  powers  and  provisions  of  the  said  act  of  48  Oeo.  3. 
The  Vauxhall  Bridge  Road,  to  the  extent  of  about  one- 
third  of  its  whole  length,  is  within  the  boundary  line  of 
the  Tothill  Fields  district,  and  the  other  parts  of  the  road 
are  respectively  within  the  parishes  of  St.  John  the  Evan- 
gelist, St  Margaret,  and  St.  George,  Hanover-square,  and 

VOL.  II.  AAA  M.  w. 
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Exch,  of  Pleas,  in  the  latter  parish  a  portion  of  the  said  road  is  within  the 
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^     limits  of  the  Grosvenor  Act  of  Parliament,  7  Geo.  4»  c.58. 

YouNo  No  rate  or  assessment  has  ever  been  made  by  the  com* 

Grove.  missioners  or  other  persons  having  the  control  of  the  pave- 
ments in  the  parish  of  St.  John  the  Evangelist,  and  St. 
Margaret^  and  St*  George,  Hanover-square,  upon  any  of 
the  messuages^  tenements,  or  hereditaments  in  the  Vauz- 
hall  Bridge  Road  within  their  respective  parishes,  except 
that  the  trustees  of  the  Grosvenor  Act  rate  the  several 
inhabitants  of  such  portion  of  the  said  road  as  is  widiin 
the  limits  of  their  said  act. 

The  Yauxhall  Bridge  Road,  throughout  its  whole 
length,  is  repaired,  cleansed,  and  drained  by  the  Yauxhall 
Bridge  Company  of  Proprietors,  and  is  also  fighted  by 
them,  except  such  part  thereof  as  is  vrithin  the  boundary 
line  aforesaid,  and  along  such  part  certain  lamps  have 
been  put  up  by  the  Tothili  Fields  trustees.  But  the 
Yauxhall  Bridge  Company  have  always  repaired  and 
cleansed,  and  do  repair  ahd  cleanse,  the  footpaths  along 
the  whole  of  the  said  road. 

The  trustees  of  Tothili  Fields  insist  that  the  plaintiff  is 
liable  to  the  rates  which,  by  the  before<>mentioned  act,  6 
Geo.  4,  c.  134,  they  are  authorized  to  make  on  all  premises 
within  the  limits  of  their  jurisdiction;  and  the  plaintiff 
having  refused  payment  of  such  rates,  which  aire  assessed 
on  the  full  value  of  the  whole  of  the  said  house,  stable,  and 
garden,  and  for  the  whole  amount  of  the  rate,  the  trustees, 
by  their  broker,  the  defendant,  distrained  for  the  same: 
while  the  plaintiff  insists  that  his  premises  are  in  the  Yaux- 
hall Bridge  Road,  for  the  repairing,  lighting,  cleansing, 
and  draining  of  which  special  provision  is  made  by  the  first 
stated  act,  and  that  he  is  not  liable  to  be  so  assessed  to 
the  Tothili  Fields  rates,  and  has  therefore  commenced  this 
action  on  account  of  the  distress  levied  on  him.  If  he 
is  not  so  liable,  then  a  verdict  is  to  be  entered  for  the 
plaintiff  for  6/.  lOs.  6d.,  but  if  be  is  liable,  then  a  verdict 
is  to  be  entered  for  the  defendant. 
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Either  party  is  to  be  at  liberty  to  refer  to  any  of  the  Sxeh.  of  PUtu, 
provisions  of  the  statutes  hereinbefore  mentioned.  ^  *  ^ 

The  question  for  the  opinion  of  the  Court  is,  whether        Youno 
the  plaintiff  was  liable  to  be  rated  for  the  whole  or  any       OhoVk. 
party  and  what  part,  of  the  premises  so  occupied  by  him, 
by  the  trustees  of  the  Tothill  Fields  Act. 

Plait^  for  the  ^plaintiff. — The  general  rule  as  to  the  re- 
paration of  roads  in  front  of  buildings  is,  ihat  each  occu* 
pier  shall  repair  that  portion  which  is  directly  in  front  of 
his  own  premises.  But  here,  by  the  Vauxhall  Bridge 
Act,  this  burthen  is  taken  off  the  occupiers  in  the  Vaux« 
hall  Road ;  but  they  are  liable,  in  lieu  thereof,  to  contri- 
bute to  the  general  fund  provided  by  the  act  by  means  of 
the  tolls.  This  general  liability  of  the  occupiers  to  the 
reparation  of  the  street  in  front  of  their  dwellings  is  con- 
firmed by  thq  54th  section  of  the  57  Greo.  8,  c.  S9,  which 
empowers  the  commissioners  appointed  under  the  act  to 
survey  streets  which  have  not  been  before  paved  or  re- 
paired under  any  local  act,  or  which  appear  not  to  be  in 
sufiicient  repair,  to  give  notice  to  the  owners  or  occupiers 
of  the  houses,  &c.  adjoining  them  to  pave  or  repair  the 
pavements  abutting  on  their  houses,  &c.,  and  on  their 
neglect  to  do  so,  to  pave  or  repair  the  same  at  the  expense 
of  the  owners  or  occupiers  who  have  made  default.  [Lord 
Abinger,  C.  B. — Is  not  the  only  question  whether  the  par- 
ticular property  occupied  by  the  plaintiff  is  within  the 
jurisdiction  of  the  trustees  under  the  Tothill  Fields  Act?] 
It  is  hard  that  the  occupiers  of  houses  in  the  Vauxhall 
Road,  who  must  have  repaired  the  frontage  there  unless 
the  Vauxhall  Bridge  Company  were  bound  to  do  so  under 
the  local  act,  should  be  taxed  to  repair  the  streets  in  front  of 
other  houses  in  other  parts  of  the  Tothill  Fields  district.  If 
a  party  is  assessed  to  the  paving  rate  of  a  particular  district, 
he  ought  not  to  be  liable  to  pay  to  any  other  paving  board. 

A  A  A  ^ 
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J'  ^     paving  of  the  Vauxhall  Road  ? — the  act  says  that  the  rotd 

Yi>i:No        shall  be  thereafter  kept  in  repair  by  the  Vauxhall  Bridge 
Grove.        Company.   If  the  company  were  to  become  insolvetiti  who 
IS  to  repair  ?  I  apprehend,  nobody.]     The  company  under- 
takes the  charge  of  paving  that  particular  road  :  for  that 
purpose  the  Legislature  empowers  them  to  lay  a  charge,  by 
toll-bars,  on  the  inhabitants.  [Lord  Abinger,  C.  B. — Onlj 
in  common  with  the  public.     The  inhabitants  have  an  ad- 
vantage, inasmuch  as  long  as  the  Vauxhall  Btldge'Ccnw 
pany  repairs  they  will  never  be  called  upon.     How  does 
this  exempt  them  from  their  general  liability  to  the  paving 
rates  on  the  Dean  and  Chapter's  land  ?]    The  86th  section 
of  the  Tothill  Fields  Act  empowers  the  trustees  to  assess 
unfinished  houses,  in  streets  paved,  &c.  by  virtue  of  that 
act.     But  the  Vauxhall  Road  being  paved  under  a  differ- 
ent act,  if  the  house  next  door  to  the  plaintiff's  were  all 
but  finished,   the  trustees  could  not  rate  it,  although 
equally  within  the  limits  of  their  trust.     [Alderton^  B. — 
Surely  all  turns  on  the  second  section,  whether  the  limits 
there  stated  include  the  plaintiff's  premises.     Suppose  I 
have  a  house  adjoining  a  road  that  is  repaired  ratione 
tenure, — does  anybody  suppose  that  would  exempt  me 
from  the  general  liability  to  the  paving  rates  of  the  dis- 
trict?    Yet  this  is  just  the  same  case.]    It  clearly  appears 
from  the  preamble  that  the  object  of  the  act  was  to  pro- 
vide for  the  streets  and  places  which  were  afterwards  to  be 
placed  under  the  jurisdiction  of  the  trustees  themselves, 
and  to  be  cleansed,  watched,  and  lighted  by  them.    [Lord 
Abinger,  C.  B. — But  for  the  122nd  clause,  the  1st  section 
would  clearly  have  embraced  the  Vauxhall  Bridge  Road 
to  all  intents  and  purposes;  then  to  what  does  that  clause 
apply?    Plainly  to  the  mere  •*  highway  or  road,*'  and  no- 
thing more.] 

Jervis,  contra,  was  stopped  by  the  Court. 
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Lord  Abinger,  C.  B. — I  think  there  is  no  difficulty  in  the  ^^^-^^^^^ 
case.  This  local  act  was  introduced  by  the  Dean  and 
Chapteri  the  owners  of  the  property,  to  raise  a  tax  for  the 
purpose  of  improving  their  own  property,  without  interfer- 
ing with  any  other.  Then  the  inhabitants  of  the  Vauz- 
hall  Road  take  advantage  of  the  Vauxhall  Bridge  Act  to 
save  themselves  from  rate  as  to  that  road ;  but  how  does 
that  raise  any  inference  that  they  are  to  be  relieved  from 
liability  under  the  other  act  ?  It  might  equally  be  said  that 
the  General  Metropolitan  Paving  Act,  which  requires  the 
occupiers  to  pave  tlie  streets  in  front  of  their  premises,  if 
the  commissioners  so  think  fit,  exempts  them  from  contri- 
bution to  the  general  paving  rate.  I  am  of  opinion,  there- 
fore, that  our  judgment  must  be  for  the  defendant. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — For  all  other  purposes  than  those  pro- 
vided for  in  s.  122,  the  Vauxhall  Bridge  Road  remains 
within  the  jurisdiction  of  the  trustees,  and  the  inhabitants 
are  just  as  liable  as  a  party  who  lives  by  the  side  of  a  road 
repairable  ratione  tenur®. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  defendant. 


The  Attorney-General  v.  Kenifeck. 

X  HIS  was  an  information  against  the  defendant,  founded  in  the  beginning 
on  the  6  Geo.  4,  c.  108,  s.  45,  for  assisting,  and  being  other-  then^residing 
wise  concerned,  in  the  unshipping  of  foreign  tobacco,  the  ***  EngUnd, 

'  rr     o  o  entered  into 

arrangements 
with  B.  for  procuring  a  vesie)  for  the  purpose  of  smuggting  tobacco  into  Ireland.  The  vessel  was 
accordingly  hired  by  theni»and  proceeded  on  her  voyage  in  Jane,  1632;  and  having  taken  on  board 
a  cargo  of  tobacco  in  the  Flushing  Roads,  arrived  and  was  unshipped  at  Cork  on  the  28th  of  July, 
1833,  without  payment  of  the  duties.  An  information  was  filed  against  A.  on  the  19th  July,  1836, 
founded  on  the  6  Geo.  4,  c.  108,  s.  45,  for  assisting  and  being  otherwise  concerned  in  the  unship- 
ping of  the  tobacco,  the  duties  not  having  been  paid.  A.  was  not  proved  to  have  taken  any  part  in 
the  transaction  further  than  above  stated : — Heldf  that  he  was  not  triable  on  this  information  in 
England, 
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Attorhet- 
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B^eh.  of  Heast  said  tobacco  then  and  there  being  goods  liable  to  the  pay- 

inent  of  duties  of  customs,  the  said  duties  of  customs  for 
the  same  not  having  been  first  paid  or  secured*  The 
venue  was  laid  in  the  county  of  Middlesex.  Plea — ^NoC 
guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings  after  last  Hilary  Term,  it  appeared  that  in  the 
early  part  of  the  year  1833,  the  defendant,  then  residing 
in  England,  made>  in  conjunction  with  one  Moylan,  certnn 
arrangements  for  employing  a  vessel  called  the  Lavinis 
for  the  purpose  of  smuggling  tobacco  into  Ireland.  The 
vessel  so  employed  left  England  on  her  voyage  in  the 
month  of  June,  183:2,  and  having  taken  in  i^  cargo  of  con- 
traband  tobacco  in  the  Flushing  Roads,  arrived  with  it 
and  ran  it  into  the  Cove  of  Cork  on  the  S8th  of  July,  ISSS. 
The  defendant,  from  the  middle  of  the  year  1832,  and  up 
to  the  time  that  the  goods  were  run,  resided  in  Ireland ; 
but  he  was  not  proved  to  have  been  concerned  in  the 
transaction,  beyond  the  part  he  took  in  making  the  amuse- 
ments for  employing  the  vessel  as  above  mentioned.  This 
information  was  filed  on  the  19th  July,  1836.  Two  ob- 
jections were  taken  for  the  defendant :  first,  that  the  venue 
ought  to  have  been  laid  and  the  information  tried  in  Ire- 
land ;  secondly,  that  even  if  the  defendant  waa  triable 
in  England,  the  only  act  proved  to  have  been  done  by 
him  in  furtherance  of  the  illegal  adventure  being  more 
than  three  years  before  the  filing  of  the  information,  he 
was  protected  by  the  limitation  of  time  prescribed  by 
the  6  Geo.  4,  c.  108,  s.  77.  The  Lord  Chief  Baron  re- 
served these  points;  and  the  jury  having  found  a  verdict 
for  the  Crown,  Jervis,  in  Easter  Term,  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  asidei 
and  a  verdict  entered  for  the  defendant. 


The  Solicitor-General t  Tancred,  and  Kaye  now  shewed 
cause. — The  hiring  of  the  vessel  by  the  defendant  to  go 
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Attorney- 
General 

9. 

Kenifeck. 


on  this  smuggling  expedition,  with  a  view  to  the  unship*  E^cek.  rf  puom, 
ping  of  the  cargo  in  Ireland,  made  the  defendant  **  con- 
cerned in  the  unshipping "  the  moment  it  took  place.  The 
actual  presence  of  the  party  during  the  unshipping  is^not 
requisite  to  make  him  **  otherwise  concerned  "  in  the  trans- 
action, within  the  meaning  of  those  words  in  the  statute : 
Atiorney^General  v.   Tom^ett  (a),    Aiiometf' General  v. 
Woodmass  (i),  AUorney^General  t.  Lake{c)*  And  though 
the  cargo  was  discharged  in  Ireland,  yet  the  hiring  of  the 
vessel  in  England  is  a  part  of  the  offence,  which  renders  him 
triable  here.   This  is  either  a  matter  of  a  transitory  nature, 
over  which  the  Courts  here  have  cognizance — Attorney^ 
General  v.  Hinet  {d)—OT  it  is  a  statutory  misdemeanor, 
for  which,  when  the  offence  is  complete,  the  offender  is 
triable  wherever  he  took  a  part  in  it :  Buliver's  case  («}, 
Rex  V.  Burden  (/).     In  the  latter  case,  it  was  held  that 
though  the  offence  of  libel  consists  in  the  publication,  yet 
the  offender  might  be  tried  in  the  county  where  the  writing 
took  place,  although  it  were  published  in  another  county. 
Holroyd,  J;  there  8ays(g):   **  Writing  a  libel,  with  the 
intent  and  for  the  purpose  of  its  being  published,  (under 
circumstances  not  sufficient  to  justify  or  excuse  the  writer 
for  so  doing),  followed  by  a  publication  by  the  act  or  under 
the  authority  of  the  writer,  is,  in  my  opinion,  by  the  law 
of  England,  a  misdemeanor,  and  triable  in  the  county 
where  such,  writing  took  placet  though  the  publication  be 
in  some  other  county."    The  rule  is  the  same  with  regard 
to  the  offences  of  treason,  conspiracy,  &c.     But,  further, 
it  is  enacted  by  the  6  Geo.  4,  c.  108,  s.  78,  **  that  any  in- 
dictment or  information  which  shall  be  found  or  prosecuted 
for  any  offence  against  this  or  any  other  act  relating  to 


(a)  2  C.  M.  &  R.  170. 
(6)  Bunbury,  24?. 
(c)  Ibid.  277. 
(rf)  Parker's  Rep.  182. 


(e)  7  Coke,  1. 

(/)  4  B.  &  Aid.  95. 

te)  P.  135. 
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amined,  tried,  and  determined  in  any  county  of  Engknd  "(a). 

Then  if,  for  his  share  of  the  oflence^  the  defendant  u 

properly  tried  here,  the  limitation  of  tbfee  years,  pie- 

cribed  by  6  Geo.  4,  c.  108,  s*  77,  raises  no  objection  to  diii 

information,  because  the  time  must  be  calculated  fimn  the 

period  when  the  offence  was  complete  by  the  unabippiiig, 

which  took  place  within  the  three  years. 


Attorn ET- 
Geicekal 

9. 

KsnirFcK. 


Jerviif  contr^  was -stopped  by  the  Court. 


Lord  Abinger,  C*  B. — This  is  an  information  for  brag 
concerned  in  unshipping  tobacco:  that  unshipping  took 
place  in  Ireland,  and  no  eTidence  %ras  given  to  shew  that 
the  defendant  unshipped,  or  was  actuaUy  concerned  in  the 
unshipping.  It  is  clear  that  the  part  taken  by  him  wts 
not  in  itself  a  participation  in  the  act  of  unshipping;  for 
the  goods  which  he  intended  should  be  taken  on  board 
might  never  hare  been  unshipped,  or  he  might  baTe  given 
notice  of  abandoning  the  adventure,  in  which  case  it 
could  never  have  been  said  that  ha  waa  coooemed  in  die 
unshipping.  The  acts  done  by  him  were  not  the  oflblice 
itself,  but  only  evidence  of  it.  With  regard  to  the  case 
of  Sir  Francis  Burdett,  the  principle  was,  that  the  pvUf- 
cation  is  the  only  offence  known  to  the  law,  bat  that  the 
writing  and  delivering  the  libel  in  Leicestershire,  widi  s 
view  to  a  complete  publication  in  London,  was  a  publication 
in  Leicestershire.  Here,  the  unshipping  is  the  offence, 
not  the  hiring  of  the  vessel ;  and  the  act  does  not  give  us  s 
jurisdiction  over  offences  committed  elsewhere,  except  so 
far  as  to  make  the  county  immaterial.  It  takes  for  granted 
that  each  part  of  the  kingdom  has  its  own  jurisdiction. 


(a)  By  the  3  &  4  Will.  4,  c.  50, 
8. 122,  the  jurisdiction  to  try  in 
any  county  of  England  is  expressly 


limited  to  cases  where  the  offence 
is  coDQDaitted  in  England. 
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BoLLAND,  B* — I  am  of  the  same  opinion.    The  case  in  Exeh,  of  Pieaa, 


Parkers  Reports  (a)  arose  onaquestion,  whether  the  right 
of  the  King  to  try  an  information  in  one  county,  the  offence 
arising  in  another,  bad  been  taken  away ;  and  it  was  de- 
cided that  it  had  not,  because  that  general  right  could  not 
be  taken  away  without  express  negative  words.  The 
question  here  is,  whether  or  not  the  defendant  was  con- 
cerned in  the  unshipping,  so  as  to  make  him  triable  in 
England.  The  words  are,  **  shall  assist  or  be  otherwise 
concerned  in  unshipping,^  &c.  I  do  not  think  that  either 
term  is  satisfied  in  this  case.  He  was  not  present,  so  as 
manually  to  assist,  nor  even  living  in  Ireland  at  the  time> 
so  as  to  provide  a  place  for  tlie  reception  of  the  goods. 
The  part  he  took  in  England  was  no  patt  of  the  offence 
described  in  the  act  of  Parliament. 


1837. 

Attoknbt* 
Oembral 

9. 

Kbnifbck. 


Alderson,  B. — ^The  question  is,  what  is  the  offence  X 
If  any  part  of  the  offence  arose  here,  then  the  offender 
would  be  triable  here.  In  Rex  v.  Burden^  though  the 
Ck>urt  differ  on  some  points,  yet  they  all  go  on  the  suppo- 
sition that  the  writing  is  a  part  of  the  offence.  Here,  the 
offence  is  the  unshipping,  and  the  whole  of  that  was  in 
Ireland.  A  part  suggested  to  have  taken  place  in  England 
is  the  hiring  of  a  ship  to  go  on  a  foreign  adventure.  Now, 
though  that  may  be  strong  evidence  to  shew  that  the  de- 
fendant was  concerned  in  the  offence  subsequently  com- 
mitted, yet  per  se  it  is  no  part  of  the  offence. 


Gurnet,  B.,  concurred. 


Rule,  absolute. 


(a)  Attomey'General  v.  Hinet, 


720 


CA8£8  IM  THE  BXCUBQURR, 


Ereh.  of  Pleas, 
1837. 


If  an  executor 
declares  on  a 
bill  or  note 
payable  to  hia 
testator,  laying 
a  promise  to 
pay  him  (the 
executor),  such 
promise  may 
be  denied  by 
a  plea  of  non 
assumpsit,  not- 
withstanding 
the  new  rules. 


TiMMis  and  Another,  Executrix  and  Executor  of  Richaed 

T1MMIS9  deceased,  v-  Platt. 

JL  HE  declaration  stated,  that  the  defendant^  on  the  I  Itb 
of  March,  1815,  in  the  lifetime  of  Richard  Timniia,  made 
his  promissory  note  in  writing,  and  thereby  promised  to 
pay  him,  the  said  Richard  Timmis,  the  sum  of  lOOL;  and 
the  said  sum  being  due  and  unpaid,  the  defendant  after- 
wards, and  after  the  death  of  the  said  Richard  Timous,  to 
wit,  on  the  14th  of  April,  1831,  promised  the  plaintiffih  as 
executrix  and  executor  as  aforesaid,  to  pay  them  the 
amount  of  the  said  note,  when  lawfully  requested  so  to  do, 
&c.  Plea,  as  to  the  said  supposed  promise  alleged  to  have 
been  made  to  the  plaintiffs,  as  executrix  and  executor  as 
aforesaid,  non-assumpsit.    Demurrer  and  joinder. 


It.  V.  Richards f  in  support  of  the  demurrer. — Since  the 
new  rules  of  H.  T.  4  WiU.  4,  (Assumpsit,  2}^  the  plea  of 
non-assumpsit  is  inadmissible  in  all  actions  on  bills  of  ex* 
change  or  promissory  notes.  [Parke^  B. — ^What  the  de- 
fendant means  to  deny  here  is  the  promise  to  pay  the  exe- 
cutors. The  effect  of  the  plea  is  to  admit  that  the  note 
was  signed  by  him,  but  to  deny  that  he  made  any  promise 
to  the  executors.  How  otherwise  is  he  to  raise  the  ques- 
tion on  the  Statute  of  Limitations  ?]  The  promise  to  the 
executors  is  merely  a  promise  raised  by  inference  of  law : 
but  the  action  is  upon  the  note,  and  therefore  non-assump- 
sit is  inadmissible.  [Parker  B. — It  is  not  an  action  on  the 
note,  in  the  sense  of  that  rule.]  The  mere  production 
and  proof  of  the  note  would  prove  the  promise.  [P4wket 
B. — No,  not  the  promise  to  the  executors.]  Suppose  the 
probate  put  in,  (which  the  plea  admits),  the  law  implies  a 
promise  to  pay  the  executors.  An  express  promise  to  an 
executor  is  never  proved.  [Parke^  B.— If  the  promise  be 
laid  as  made  to  the  testator,  then  it  is  transferred  to  the 
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executor :  but  this  action  is  brought  on  an  express  pro-  B*eh.  of  pum, 

.  1837. 

mise  to  the  executors.]     Before  the  new  ruleSi  on  this  ^ 

plea»  the  plaintiff  must  have  proved  the  note  itself;  and  Timmis 
even  now  there  can  be  no  such  promise  to  pay  the  execu«  Platt. 
tors,  unless  the  note  exists,  and  is  a  bona  fide  and  binding 
security.  The  cause  of  action  is  still  on  the  note.  Every 
possible  inconvenience  which  the  rule  was  intended  to 
prevent  would  exist  in  this  case,  as  much  as  in  an  action 
by  the  payee  on  the  note  itself.  Suppose  there  had  been 
an  express  promise  to  pay  to  the  holder  after  the  Statute 
of  Limitations  began  to  run^-could  the  defendant  plead 
non*assumpsit?  The  plaintiff  cannot  tell,  until  the  sta* 
tute  is  pleaded,  whether  it  will  be  necessary  to  prove  the 
express  promise.  [Parkct  B. — There  nothing  would  ap- 
pear on  the  face  of  the  record  to  shew  that  the  plaintiff 
was  bound  to  prove  anything  more  than  the  promise  con- 
tained in  the  note  itself:  here,  there  is.  Non-assumpsit 
would  undoubtedly  be  a  bad  plea  in  that  case.]  Then, 
suppose  the  plaintiff  stated  in  his  declaration  that  the  sta- 
tute had  begun  to  run,  and  alleged  a  subsequent  express 
promise.  {^ParkCf  B. — I  am  not  prepared  to  say  that  in 
that  case  non-assumpsit  would  not  be  a  good  plea.  Sup- 
pose a  promissory  note  were  set  out  as  an  inducement  to 
an  action  on  a  guarantee — ^might  not  the  defendant  plead 
non-assumpsit?] 

Parke,  B. — It  is  impossible  to  say  that  any  promise  is 
implied  by  law  to  pay  the  executors;  the  right  of  action 
is  transferred  to  them,  but  no  promise  is  implied  by  law  to 
pay  them:  otherwise  the  Statute  of  Limitations  would 
run  from  the  death  of  the  payee,  not  from  the  time  of  the 
note  becoming  due.  There  must  be  an  express  promise 
to  the  executors,  to  support  the  action :  the  cause  of  ac- 
tion is  the  existence  of  the  note,  wii/i  the  express  promise 
to  the  executors  to  pay  the  amount  of  it.  But  the  new 
rule  is  confined  to  cases  where  the  action  is  only  on  the 
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^ch.  of  Pleat,  notc,  and  on  the  promise  to  pay  contained  in  or  implied 

by  law  from  it:  it  is  to  be  read  as  if- it  were  worded  thus— 
*'  in  all  actions  on  bills  of  exchange  and  promisspry  notes 
simpliciier,  without  any  other  matter/* 


TllfMIS 

Platt. 


BoLLAND,  B.9  concurred. 


t  ■ 


Alderson,  B. — The  real  substance  of  this  plea  is,  not 
to  traverse  the  promise  implied  by  law  from  the  making  of 
the  note,  but  to  deny  ''  a  matter  of  fact  from  wliich  the 
contract  alleged  may  be  implied  by  law.''  The  matter  of 
fact  denied  is  the  express  promise  to  the  executors,  which 
it  was  necessary  to  aver,  and  which  is  not  a  promise  con- 
tained  in  the  note  itself,  or  anything  implied  out  of  it. 

Richards  then  prayed  leave  to  amend,  which  the  Court 
granted,  on  payment  of  costs,  otherwise 

Judgment  for  the  defendant. 
fVighiman  appeared  to  argue  for  the  defendant. 


The  first  count 
of  a  decUration 
in  awumpsit 
was  on  a  bill 
of  exchange 
drawn  by  the 


Hay  and  Another  v.  Fjsuer. 

JL  HE  first  count  of  the  declaration  was  on  a  bill  of  ex- 
change for  231.  12s.,  dated  15th  January,  1829,  drawn  by 
the  plaintiffs,  in  Scotland,  upon  and  accepted  by  the  defen- 
dant, payable  to  the  order  of  the  plaintiffs,  three  months 

plaintiflb  upon 

and  accepted  by  the  defendant  In  Scotland.  The  second  count,  after  stating  the  drawing  and 
acceptance  of  the  bill  (which  was  more  than  six  years  before  the  comnoencement  of  the.  actum),  set 
forth  at  length  the  making  and  registering  of  a  protest  of  non- payment  in  the  Court  of  Session  in 
Scotland,  and  the  issuing  and  execution  of  letters  of  homing  and  poinding  on  the  defendant, 
charging  him  to  make  payment  of  the  amount  of  the  bill  and  interest  to  the  plaintifi,  according  to 
the  law  of  Scotland,  and  his  defiaolt  thereto ;  and  alleged  that,  by  virtue  of  the  aeTend  preniscs, 
the  defendant  became  liable  to  pay  the  plaintiffs  the  amount  of  the  bill,  with  interest;  and  being 
so  liable,  promised  to  pay  the  same : — HeUf  that  this  latter  count  did  not  disclose  a  snffident  cause 
of  action  as  upon  a  judgment  in  Scotland* 

The  particulars  ststed  the  action  to  be  brought  to  recover  the  amount  of  the  bill  mentioned  in 
the  first  count,  with  interest,  and  that  the  plaintiffs  would  rely  on  the  whole  or  any  part  of  tbc 
declaration  for  the  recovery  thereof: — Held,  su£Bcient  to  entitle  the  plaintiffs  to  proceed  od  Uie 
second  count. 
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after  date,  at  a  certain  place  in  Scotland,  to  wit,  at  the   Exeh.  of  Pieas, 

1837. 
cellars  of  the  plaintiffs,  103,  Hutcheson  Street,  Glasgow. 

The  count  alleged  that  the  bill  was  duly,  according  to  the 
law  of  Scotland,  presented  and  protested  for  nonpayment, 
to  wit,  on  the  7th  September,  1829. 

The  second  count  stated,  that  the  plaintiffs,  on  the  15th 
January,  1829,  in  Scotland,  made  their  bill  of  exchange 
in  writing,  and  directed  the  same  to  the  defendant^  and 
thereby  required  him  to  pay  to  the  order  of  the  plaintiffs, 
at  a  certain  place  in  Scotland,  to  wit,  at  the  cellars  of  the 
plaintiffs,  &c.,23/.  12«.,  three  months  after  the  date  thereof, 
which  period  had,  before  the  protesting  and  registering  of 
the  said  bill  and  protest  as  thereinafter  mentioned,  elapsed ; 
and  the  defendant  then  accepted  the  said  bill,  but  did  not 
pay  the  same  when  due,  although  the  sande  was  duly,  ac- 
cording to  the  law  of  Scotland,  presented  and  protested 
for  nonpayment  at  the  place  where  the  same  was  so  made 
payable  as  aforesaid  when  the  same  was  due,  to  wit,  on  the 
7th  September,  1829 ;  and  thereupon  afterwards,  and  after 
the  said  bill  had  been  so  made,  accepted,  presented,  and 
protested  for  nonpayment,  and  after  the  same  was  due  and 
payable  according  to  the  tenor  and  effect  thereof,  to  wit, 
on  the  7th  September,  1829,  the  said  protest  was  duly, 
according  to  the  law  of  Scotland,  registered  on  behalf  of 
the  plaintiflfs  in  the  Court  of  our  late  Lord  King  George 
the  Fourth,  before  the  Lords  of  Council  and  Session  at 
Edinburgh,  in  Scotland :  and  thereupon  afterwards,  and 
after  the  said  registering  was  so  made  as  aforesaid,  to  wit, 
on  the  8th  September,  1829,  his  said  late  Majesty's  letters 
of  horning  and  poinding  did  issue  out  of  the  said  Court, 
at  the  suit  of  the  plaintifi^,  against  the  defendant,  directed 
to  certain  officers  therein  mentioned  conjointly  and  seve- 
rally, to  wit,  amongst  other  officers  to  the  messenger  at 
arms,  whereby  our  Lord  the  said  late  King  charged  the 
said  messenger  at  arms  on  sight  thereof  to  pass,  and  in  his 
Majesty's  name   and   authority  lawfully  command    and 
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Bxeh.  of  puat,  charge  the  defendant  personally  or  at  his  dwelling-faoiiiey 

to  make  payment  to  the  plaintiffs  of  the  aforesaid  princi- 
pal sum  of  23/.  1S#«  sterling,  and  the  legal  interest  thereof 
since  the  said  bill  fell  due  till  payment,  after  the  form  and 
tenor  of  the  said  bill  and  registered  protest,  in  all  points, 
within  six  days  next  after  he  should  have  been  charged 
thereto,  under  the  pain  of  rebellion  and  putting  bin  to 
the  horn ;  wherein  if  he  should  fail,  the  said  space  being 
elapsed,  immediately  thereafter  to  denounce  him  his  said 
Majesty^s  rebel,  put  him  to  the  horn,  and  use  the  whole 
other  order  against  him  prescribed  by  law :  which  said 
letters  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
were  duly  delivered  to  W.  J.,  then  and  from  thence  until 
and  at  the  time  of  the  making  of  the  charge  thereinafter 
mentioned,  being  the  messenger  at  arms  to  whom  the  said 
letters  were  so  directed  as  aforesaid  to  be  executed  accord- 
ing to  the  law  of  Scotland  :  and  thereupon  afterwards, 
and  after  the  delivery  of  the  said  letters  to  the  said  W.J. 
as  aforesaid,  to  wit,  on  the  9th  September,  1829,  by  virtue 
of  the  said  letters  of  homing  and  poinding  raised  at  the 
instance  of  the  plaintiffs  against  the  defendant,  the  said 
W.  J.  so  then  being  such  messenger  at  arms  as  aforesaid, 
•  in  Scotland  aforesaid,  passed,  and  in  his  said  late  Majesty's 
name  and  authority  lawfully  commanded  and  charged  the 
defendant,  at  his  dwelling-house,  being  in  Scotland  afore- 
said, to  make  payment  to  the  plaintiffs  of  the  said  principal 
sum  and  interest,  and  that  within  the  space  of  six  days 
then  next  following,  and  under  the  pain  of  rebellion  and 
putting  him  to  the  horn,  with  certification,  a  just  copy  of 
the  said  charge  in  virtue  whereof,  signed  by  the  said  W*  J. 
as  such  messenger,  and  bearing  a  certain  date,  to  wit,  the 
day  and  year  last  aforesaid,  and  also  the  date  and  signetting 
of  the  aforesaid  letters,  with  the  names  and  designations 
of  the  subscribing  witnesses,  and  to  the  aforesaid  effect, 
the  said  W.J.,  so  then  being  &c.,  then  at  the  time  of 
making  the  said  charge,  to  wit,  on  &c.,  left  for  the  defend* 
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ant  in  the  hands  of  a  servant  within  the  said  dwelling*  &»*•  •/  Pie^t 
house*  at  Port  Dundas,  in  Scotland,  to  be  given  to  the  de- 
fendanty  because,  after  due  inquiry  made  by  the  said  W*  J. 
so  being  &c.,  for  the  defendant,  the  said  W.  J.  could  not 
find  the  defendant  personally  at  the  time  of  making  the 
said  charge  or  leaving  the  said  copy :  all  which  acts  and 
proceedings  were  so  done^  taken,  and  happened  as  afore* 
said,  in  Scotland  aforesaid,  according  to  the  law  of  Scot- 
land :  yet  the  defendant  did  not  make  payment  of  such 
principal  and  interest  within  the  said  space  of  six  days, 
but  the  same  at  the  expiration  of  the  said  six  days,  and 
from  thence  until  the  promise  thereinafter  next  mentioned, 
continued  wholly  due  and  unsatisfied  to  the  plaintiffs; 
whereupon,  and  by  virtue  of  the  said  several  premises, 
after  the  said  six  days  had  expired,  to  wit,  on  the  1st 
October,  1829,  the  defendant  became  and  was  liable  to 
pay  to  the  plaintiffs  the  said  principal  sum  in  the  said  bill 
specified,  with  interest  thereon  from  the  time  when  the  bill 
became  due  until  payment;  and  being  so  liable,  the  de- 
fendant thereupon  afterwards,  to  wit,  on  &c.,  in  considera- 
tion of  his  said  liability,  promised  the  plaintiffs  to  pay  the 
said  principal  and  interest  to  the  plaintiffs  on  request; 
yet  he  hath  disregarded  his  promise,  &c.  &c  There  was 
also  a  count  on  an  account  stated. 

Pleas,  first,  as  to  all  the  declaration  except  the  first 
count,  non-assumpsit :  secondly,  as  to  the  first  count,  that 
the  defendant  did  not  accept  the  bill  in  that  count  men- 
tioned, in  manner  and  form,  8cc. ;  thirdly,  to  the  whole 
declaration,  the  Statute  of  Limitations ;  on  which  issues 
were  joined. 

The  particulars  of  demand  annexed  to  the  record  were 
as  follows : — "  This  action  is  brought  to  recover  payment 
of  the  sum  of  S3/.  l^jr.,  being  the  amount  of  the  bill  of 
exchange  mentioned  in  the  first  count  of  the  declaration, 
and  also  the  sum  of  6/.  19^.,  being  the  amount  of  interest 
due  on  the  said  bill  at  the  time  of  the  commencement  of 
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£jrcM.  of  PUat,  this  suit,  &c. ;  and  the  plaintiffs  will  rely  upon  the  whok 

or  any  part  of  their  declaration  for  the  recovery  thereof." 
At  the  trial  before  Lord  Abinger^  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  the  plaintiffs  gave  no  eri- 
dence  of  the  original  acceptance  of  the  bill  by  the  defend- 
ant ;  but  they  put  in  office  copies  of  the  registered  protest, 
and  of  the  letters  of  horning  and  poinding  (a),  and  the 


(a)  The  letters  of  horning  and 
poinding  were  in  the  following 
form: — 

**  George  the  Fourth,  &c.,  to 
,  messenger  at  arms,  our  she- 
riff in  that  part,  conjunctly  and 
severally,  specially  constituted, 
greeting.  Whereas  our  lovita, 
Wm.  Hay  &  Co.,  spirit  merchants 
in  Glasgow,  by  their  bill  dated  the 
15th  day  of  January  last,  drawn 
by  them  upon  and  accepted  by 
John  Fisher,  spirit  merchant, Port 
Dundas,  ordered  the  said  accept- 
ance, three  months  after  date,  to 
pay  to  their  order,  at  their  cellars, 
103,  Hutcheson  Street,  the  sum 
of  23/.  \2s  sterling,  value  in  spirits ; 
which  bill  was,  when  payable,  duly 
protested  at  the  instance  of  our 
lovites,  the  said  Wm.  Hay  &:  Co., 
against  the  said  John  Fisher  for 
nonpayment  of  the  contents,  &c. ; 
and  the  instruments  of  protest 
taken  thereupon  duly  registered 
in  the  books  of  our  Council  and 
Session,  and  a  decree  of  the  Lords 
thereof  tnterponed  thereto,  of  this 
date,  as  the  same,  ordaining  these 
our  letters  in  manner  under- 
written, and  all  other  necessary 
execution,  to  pass  thereon,  more 
fully  bears: 

*'  Our  will  is  therefore,  and  we 
charge  you,  that  on  sight  thereof 


ye  pass,  and  m  our  Dame  aid 
authority  lawfully  commaad  and 
charge  you  the  said  John  Fisher, 
personally  or  at  his  dwdling^ 
house,  to  make  payment  to  onr 
lovites  of  the  aforesaid  principal 
sum  of  23/.  12ff.  sterling,  and  the 
legal  interest  thereof  since  the 
said  bill  fell  due  tifl  payment, 
after  the  form  and  tenor  of  the 
said  bill,  registered  protest,  and 
decree  aforesaid,  in  all  potnts, 
within  six  days  next  after  he  is 
charged  by  you  thereto,  under  the 
pain  of  rebellion  and  putting  him 
to  the  horn:  wherein  if  he  fiil, 
the  said  space  being  elapsed,  that 
immediately  thereafter  ye  de* 
noimce  him  our  rebel,  put  him  to 
the  horn,  and  use  the  whole  other 
order  against  him  prescribed  by 
law:  attour,  that  ye  lanrfully 
fence,  arrest,  apprise,  compel, 
poind,  and  distrain  all  and  sondry 
the  said  John  Fisher's  readiest 
moveable  goods,  of  whatever  de- 
nomination, poundable  or  dis- 
trainable,  and  wherever  the  same 
can  be  found  make  penny  thereof, 
to  the  avail  and  quantity  of  the 
aforesaid  sum,  and  see  the  sud 
Wui.  Hay  &  Co.  completely  satis- 
fied and  paid  of  the  same,  after 
the  form  and  tenor  aforesaid  in 
all  points;  according  to  Justice,  u 
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return  thereto,  and  proved  the  making  of  the  charge  and  Etch,  of  PUa»» 
execution  of  the  poinding  at  the  dwelling-house  of  the 
defendant,  at  Port  Dundas,  near  Glasgow,,  on  the  9th  and 
17th  of  September,  1829.  The  mesi^nger  at  arms  duly 
appraised  the  defendant's  goods,  but  did  not  sell  them, 
the  landlord  having  sequestered  them  for  his  rent.  This 
action  was  commenced  in  August  1835. 

Mr.  Mackenzie,  a  Scotch  advocate,  who  was  examined 
for  the  plaintiffs  as  to  the  proceedings  necessary  in  such  a 
case,  by  the  law  of  Scotland,  to  bar  the  Statute  of  Pre- 
scription, 12  Geo.  3,  c.  72,  (continued  by  23  Geo.  3,  c.  18), 
stated  that,  according  to  the  Scotch  law,  a  bill  of  exchange 
is  usually  protested  on  the  third  day  of  grace,  or,  against 
the  acceptor,  within  six  months  from  that  day ;  then  the 
protest  may  be  immediately  recorded  in  the  books  of  the 
Court  of  Session  or  of  the  sheriff,  and  thereupion  a  warrant 
of  execution  may  be  immediately  issued  from  the  Court  oi 
Session  against  the  debtor.  If  no  action  is  raised,  or  exe- 
cution issued,  within  six  years  from  the  last  day  of  grace, 
the  bill  is  aifected  by  the  Statute  of  Limitations ;  but  if 
diligence  is  raised  and  executed,  or  action  commenced, 
within  the  six  years,  the  Statute  of  Limitations  is  barred, 
and  the  party  may  commence  an  action  at  any  time  within 
forty  years.  The  witness  then  described  the  forms  of  the 
process  of  diligence  by  protest  (a),  registering  the  same  in 


ye  will  answer  Co  us  thereupon. 
Which  to  do,  we  commit  to  you  and 
each  of  you  full  power  by  these 
further  letters,  delivering  them  by 
you  duly  executed  and  indorsed 
ai^sdn  to  the  bearer.  Given  under 
our  signet  at  Edinburgh,  the  8th 
day  of  September,  in  the  lOCh 
year  of  our  reign,  1829. — Per  dc- 
cretum  Domm.  Concilii.*' 

(a)  This  proceeding  is  founded 
on  the  Scotch  act  of  1681,  c.20, 
which  is  in  the  following  terms:— 


After  reciting  ''  how  necessary 
it  is  for  the  flourishing  of  trade 
that  bills  or  letters  of  exchange 
be  duly  paid,  and  have  ready  exe- 
cution, conform  to  the  custom  of 
other  parts/'  it  is  enacted,  "  that 
in  case  of  any  foreign  bill  of  ex- 
change from  or  to  this  realm  duly 
protested  for  not  acceptance  or 
for  not  payment,  the  said  pro- 
test, having  the  bill  of  exchange 
prefixed,  shall  be  registrable  within 
six  months  after  the  date  o  ithe 
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Sxek.  of  Pleat,  the  books  of  Court,  and  the  issuing  and  execution  of  ibe 

letters  of  horning  and  poinding :  and  stated  that  the  dili- 
gence is  complete,  so  as  to  bar  the  prescription^  when  the 
debtor  has  been  charged  by  the  messenger  to  make  pay- 
ment, and  of  which  charge  the  legal  evidence  is  the  retvn 
of  the  officer  written  on  the  letters  of  homing.  On  cross- 
examination,  he  said  that  the  original  protest  recorded  io 
Court  was  held  to  be  a  judgmenif  and  the  judgment  wu 
complete  upon  the  registration. 

For  the  defendant,  it  was  objected,  first,  that  the  par- 
ticulars delivered,  which  stated  the  action  to  be  brought 
on  the  bill  mentioned  in  the  first  count  of  the  deoUratioD, 
did  not  entitle  the  plaintiffs  to  recover  under  the  second 
count,  as  upon  the  alleged  judgment  obtained  in  Scotland. 
Secondly^  that  no  judgment  or  decree  of  the  Scotch 
Courts  was  stated  in  the  second  count,  or  proved  by  the 
evidence, — at  all  events  none  within  the  period  of  prescrip- 
tion ;  that  the  count  was  rather  a  count  on  the  bill  of  ex* 
change  than  on  a  judgment,  and  the  whole  of  the  fiicts 
from  which  the  promise  was  implied  were  put  in  issue  by 
the  pTea  of  non-assumpsit — among  them  the  acceptance, 
which  had  not  been  proved.     The  Lord   Chief  Baron 


said  bill  in  case  of  non-acceptance, 
or  after  the  falling  due  thereof,  in 
case  of  non-payment,  in  the  books 
of  Council  and  Session,  or  other 
competent  judicatures,  at  the  in- 
stance of  the  person  to  whom  the 
same  is  made  payable,  or  his  or- 
der, either  against  the  drawer  or 
indorser  in  case  of  a  protest  for 
non-acceptance,  or  against  the  ac- 
ceptor in  case  of  a  protest  for  non- 
payment, to  the  effect  it  may  have 
the  authority  of  the  judges  thereof 
interponed  thereto;  that  letters  of 
homing,  upon  a  simple  charge  of 
six  days,  and  executorials  neces- 
sary, may  pass  thereupon  for  the 


whole  sums  contained  in  the  bill, 
as  well  exchange  as  principal,  in 
form  as  efieirs,  sick  like  and  in  the 
same  manner  as  upon  registered 
bonds  or  decreets  of  re^tration 
proceeding  upon  consent  of  par- 
ties: Providing  always,  that  if  the 
said  protests  be  not  duly  regis- 
tered within  six  months  in  manner 
above  provided,  then  and  in  that 
case  the  said  bills  and  protests  are 
not  to  have  summary  execution, 
but  only  to  be  pursued  by  way  of 
ordinary  action,  as  accords,"  &e. 
— By  a  subsequent  act  of  1696, 
c.  36,  the  former  act  was  extended 
to  inland  bills. 
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thought  the  statement  of  the  bill  in  the  second  count  was  Exeh.  o/pum^ 

inducement  only,  and  that  the  count- was  sufficiently 

proved:  he  however  reserved  both  the  points  for  the 

opinion  of  the  Courts  and  directed  the  verdict  to  be 

entered  for  the  plaintiffs  on  the  first  and  third  issues^  and 

for  the  defendant  on  the  second. 

In  Easter  Term,  Cresswellf  in  pursuance  of  the  leave 
reserved^  moved  for  a  rule  nisi  to  enter  a  verdict  for  the 
defendant  on  the  issues  found  for  the  plaintiff.  The 
Court  refused  the  rule  on  the  point  as  to  the  particulars, 
saying  that  the  defendant  could  not  have  been  misled  by 
them,  the  plaintiffs  having  stated  that  they  should  rely  on 
the  whole  or  any  part  of  the  declaration  in  support  of 
their  case.  On  the  other  point  a  rule  was  granted,  against 
which 

Shee  and  AddUon  now  shewed  causes — ^The  question  is, 
whether  the  proceedings  set  out  in  the  second  count  shew 
a  judgment  within  the  six  years.  The  evidence  of  Mr. 
Mackenzie  was  express,  that  the  registration  of  the  protest 
was  a  judgment  according  to  the  Scottish  law.  The  pre- 
vious statement  in  the  count  as  to  the  bill  is  mere  induce- 
ment, and  it  was  unnecessary  to  prove  it.  The  terms  of 
the  statute  of  1681  shew  that  this  proceeding  by  diligence 
is  as  final  in  Scotland  as  any  judgment  can  be.  It  has  all 
the  qualities  of  a  judgment.  The  object  of  the  registra- 
tion is  ''  that  the  authority  of  the  judges  may  be  interponed 
thereto.*'  Then  follows  what  would  follow  upon  any  judg- 
ment— execution,  viz.  the  process  by  horning  and  poinding.; 
or  the  pursuers  may  have  an  action  on  the  registered 
protest,  thereby  also  treating  it  as  a  judgment.  The 
12  Geo.  3,  c.  72,  treats  the  proceeding  by  diligence  as 
equivalent  to  an  action.  The  37th  section  enacts,  that  no  bill 
of  exchange,  &c.  executed  after  the  15th  May,  1772,  shall 
be  of  force  or  effectual  to  produce  any  diligence  or  action 
in  Scotland,  unless  such  diligence  shall  be  raised  or  exe- 

B  B  B  2 


780  TRINITY  TERM,  7  WILL.  IV. 

Bxeh,^  Pieoi^  cuted,  or  action  commenced  thereon,  within  six  years  from 
s......«^,J.^     the  terms  at  which  the  sums  in  such  bills,  &c.  became 

Hay  exigeble.  But  the  act  of  1681  also  says  expressly  that 
FuuEK.  execution  may  pass  upon  the  protest  **  in  the  same 
manner  as  upon  registered  bonds  or  decreets  of  reguira* 
Hon  proceeding  upon  consent  of  parties."  And  the  letters 
of  horning  profess  to  be  founded  on  "  a  protest  duly  re- 
gistered  in  the  books  of  our  Council  and  Session,  and  a 
decree  of  the  Lords  thereof  interponed  thereto.**  [Lord 
Abtfiger,  C.  B. — The  form  of  a  declaration  on  a  foreign 
judgment  is  to  state  that  by  the  judgment  of  the  foreign 
Court  the  plaintiff*  recovered— and  so  on.  Is  there  any 
part  of  your  count  which  alleges  a  judgment  ?]  It  is  suffi- 
cient if  it  sets  forth  that  which  is  shewn  by  evidence  to  be 
equivalent  to  a  judgment.  The  judgment  is  itself  priirJ 
facie  evidence  of  the  debt:  Walker  v.  Witter  (a),  Craith 
fordY,  Whiiial  (b).  If  then  the  registration  be  a  judg- 
ment, the  statement  of  the  bill  is  mere  inducement :  if, 
however,  the  defendant  considered  the  second  count  a 
count  on  the  bill^  he  should  have  pleaded  accordingly, 
whereas  he  has  pleaded  as  to  a  judgment. 

Cresswellf  contrd. — This  count  is  certainly  more  like  a 
count  on  a  bill  than  on  a  judgment.  There  is  no  promise 
averred  to  pay  any  sum  which  the  party  became  liable  to 
pay  OH  a  judgment;  there  is  no  reference  to  any  amount 
of  a  judgment.  The  letters  of  horning  require  the  de- 
fendant to  pay  the  amount  of  his  acceptance^  the  pro- 
mise, also,  averred  in  the  count,  is  a  new  promise  to  pay 
the  amount  of  the  bill.  The  lapse  of  the  six  days  is  al- 
leged as  part  of  the  consideration  for  that  promise ;  it  is 
now  said,  however,  that  the  judgment  is  complete  by  the 
registration :  if  so«  the  count  is  not  proved  as  laid.  [Parke^ 
B. — If  any  one  of  the  matters  which  precede  would  make 

(a)  1  Dougl.  1.  (6)  Cited  1  DougL  4. 
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the  defendant  liable,  that  is  sufficient.  The  question  is^  ^s^tch.  rfj^ieas^ 
whether  the  registration  constitutes  a  new  debt,  such  as  to 
render  him  liable  to  be  sued  upon  it  in  a  different  coun- 
try.] Clearly  not.  Of  what  Court  has  there  been  the 
**  consideration  and  judgment?"  By  what  tribunal  has  it 
been  decreed  that  the  plaintiffs  are  entitled  to  recover  the 
money  ?  It  is  contended  that  the  subsequent  action  is  on 
the  diligence,  as  a  new  point  to  start  from ;  but  that  is  not 
80 :  the  action  is  in  fact  still  upon  the  bill ;  only  the  re- 
gistration and  subsequent  proceedings  have  efiect,  in  Scot- 
land,  of  barring  the  prescription  on  the  bill.  [Parke,  B. — 
The  count  ought  to  have  averred,  that  by  reason  of  the 
registration  according  to  the  Scottish  law,  the  defendant 
became  indebted,  and  so  became  liable  to  pay.  It  only 
states  the  liability  as  an  inference  from  the  premises;  then 
the  only  premises  are  the  registration  and  subsequent  pro- 
cess on  an  alleged  bill,  of  which  the  defendant  is  stated  to 
be  the  acceptor.  If  the  statement  as  to  the  bill  be  struck 
out^  what  cause  of  action  appears  ?  How  can  we  take 
notice  that  the  process  of  registration  creates  a  debt  ?] — 
Cresswell  was  then  stopped  by  the  Court. 

Lord  Abinger,  C.B. — The  Statute  of  Limitations  is  a 
good  answer  to  the  alleged  cause  of  action  on  the  bill  of 
exchange ;  in  fact,  no  bill  was  proved.  And  we  can  only, 
I  think,  look  at  this  as  a  count  on  a  bill ;  all  the  rest  is  un- 
intelligible matter,  which  may  form  the  materials  of  a 
judgment,  but  is  not  averred  to  be  a  judgment.  There» 
fore,  as  the  bill  was  not  proved,  the  plaintiff  was  not  en- 
titled to  a  verdict. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  there 
is  not  sufficient  on  the  face  of  this  count  to  warrant  a  ver- 
dict for  the  plaintiff,  independently  of  the  acceptance. 
The  count  was  not  demurrable,  because  there  is  enough  in 
the  allegation  of  the  acceptance  to  warrant  the  conclusion 
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Exeh,  of  Pleat,  that  the  defendant  became  liable,  and  promised  to  pay* 
'  ^     Then,  striking  out  the  averment  of  acceptance^  is  there 
Hat         a  suiRcient  cause  of  action  remaining  ?    I  thinic  not*    It 
PisHtR.       ought  to  have  been  averred  either  that  the  registratioo 
was  equivalent  to  a  decree,  or  that  there  was  a  decree: 
then  it  would  have  been  a  question  at  Nisi  PriuB,  whether 
the  proceedings  proved  were  equivalent  to  a  decree.    Bat 
there  is  no  allegation  of  that  nature,  but  only  a  statement 
of  all  the  proceedings,  and  that  by  reason  of  them  the  de- 
fendant became  liable  to  pay  the  amount  of  the  bill  of 
exchange.    That  is  only  an  inference  of  law  firom  the 
premises :  therefore,  to  warrant  that  inference,  the  phuo- 
tiffs  ought  to  have  proved  the  bill.    It  is  true,  the  plea  of 
non-assumpsit  is  informal,  but  it  is  too  late  now  to  take 
advantage  of  that. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute. 


Doe  rf.  PosTLETiiwAiTE  V,  Nbale. 

Where  a  plain-  X  HE  defendant  Neale  having  obtained  a  verdict  in  an 

not  having  given  ejectment  brought  by  him  for  the  recovery  of  the  same 

"hc^defendant  Premises  for  which  the  present  action  was  brought,  the 

is  not,  under  present  Icssor  of  the  plaintiff,  in  Michaelmas  Term  last, 

any  circum-  *  ^ 

stances,  entitled  commenced  this  cross-ejectment  to  recover  them  back. 
the  drafts  or**  The  plaintiff,  after  having  been  ruled  to  reply,  delivered  a 
cc^csof  the  replication,  but  never  delivered  notice  of  trial,  and  subse- 
quently took  out  a  rule  to  discontinue.  The  Master,  on 
the  taxation  of  costs,  having  under  the  circumstances  al- 
lowed the  defendant  the  costs  of  the  instructions  for  the 
briefs,  and  the  draft  briefs,  but  having  disallowed  the 
copies  of  the  briefs,  Chilton^  for  the  lessor  of  the  plaintiff, 
and  Wightman^  for  the  defendant,  obtained  cross  rules  for 
a  review  of  the  taxation.     It  appeared  from  the  aflSdavit 
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of  the  defendant's  attorneyi  that  the  premises  in  question  Etch.  0/  Pleas, 
were  situate  near  Ulverston,  in  Lancashire ;  that  the  wit- 
nesses in  support  of  the  defendant's  case^  who  were  very 
numerous,  resided  in  the  counties  of  WestmoreUtnd,  Cum- 
berland, and  Lancaster;  that  the  defendant  and  his  at- 
torney were  both  resident  in  Billericay,  in  Essex*  The 
briefs,  which  were  necessarily  very  long,  had  all  been 
copied  before  the  11th  of  March,  which  was  the  last  day 
of  giving  notice  of  trial  for  the  Spring  Assizes,  (the  com- 
mission day  at  Lancaster  being  on  the  Slst),  with  the  ex- 
ception of  the  indorsement  on  one  of  them.  If  notice 
of  trial  had  been  given  on  the  11th,  it  would  not  have 
reached  the  defendant  by  post  until  the  14th,  and  he  could 
not  have  arrived  at  Ulverston  until  the  16th,  leaving  him 
clear  three  days  only  (exclusive  of  Sunday)  before  the  com- 
mission day  to  collect  his  witnesses  and  prepare  for  trial. 

fVighiman,  for  the  defendant,  contended  that  this  was 
a  case  in  which  the  strict  rule  ought  to  be  relaxed,  as  the 
attorney,  under  all  the  circumstances,  might  be  well  justi- 
fied in  preparing  his  briefs  before  the  time  for  giving  no- 
tice of  trial  expired. 

Chilton,  contra. — Tiie  draft  briefs  ought  not  to  have 
been  allowed :  the  universal  practice  in  the  Master's  office 
has  been  to  disallow  them  where  no  notice  of  trial  has  been 
given,  and  it  is  better  to  adhere  to  that  rule  than  to  intro- 
duce exceptions  in  particular  cases.  As  to  the  copies, 
there  is  no  pretence  for  asking  to  have  them  allowed. 


The  Master  stating  that  he  recollected  no  other  instance 
in  which  the  drafts  had  been  allowed  in  such  case, 

Parke,  B.,  said — It  is  best  to  adhere  to  the  strict  prac- 
tice. As  to  the  copies,  there  is  certainly  no  ground  for 
asking  for  them,  because,  even   supposing  the  attorney 
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Etch,  of  Pleat,  ought  to  have  been  prepared  with  the   draft  brie&i  be 
* '        might,  on  receiving  notice  of  trial,  have  had  theno,  however 
long,  copied  in  London  in  a  day. 

The  lessor  of  the  plaintiff's  rule  absolute;  the 
defendant's  rule  discharged,  with  costs. 


Griffith  v.  Roxbrough. 

8emble,that  ASSUMPSIT  by  the  indorsee  against  the  indorserofa 
iTbtiUrn'ote  ^^^  of  exchange,  with  counts  for  money  had  and  received, 
no  promise  to      ^nd  on  an  account  stated.     The  count  on  the  bill  was  in 

pay  need  now 

be  alleged.  the  form  given  by  the  rules  of  Trinity  Term  1  Will.  4,  not 
the  omission  '  alleging  any  promise  to  pay,  and  the  general  promise  al- 
cannoi  be  taken  Jegg J  ;„  the  concIusion  of  the  declaration  was  to  pay  "  the 

advantage  of  ^  ^  ^  *^   ^ 

except  on  spc-    said   several  last-mentioned  monies  respectively."     The 

defendant  pleaded  to  the  first  counti  that  he  had  no  no- 
tice of  the  dishonour  of  the  bill ;  to  the  other  counts,  non- 
assumpsit:  and  on  the  trial  before  Gumey,  B*,  at  the 
Middlesex  Sittings  in  Easter  Term,  the  plaintiff  had  a  ver- 
dict«  Mansel  having  subsequently  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground  that  the  count  on  the 
bill  was  bad  for  want  of  the  allegation  of  a  promise  to  pay, — 

Fish  now  shewed  cause. — Wherever  the  declaration  dis- 
closes facts  whence  the  law  will  necessarily  imply  a  promise^ 
it  is  unnecessary  to  allege  one :  1  Chit.  Pi.  299 ;  Starky 
V.  Cheesman  (a),  Mountford  v.  H  or  ton  (6),  Corbet  v.  Pak-' 
ingion  (c).  Starky  v.  Cheesman  is  expressly  in  point 
There,  a  declaration  on  a  bill  of  exchange  against  the 
drawer,  stated  that  the  acceptor  refused  to  pay^  per  quod 
onerabilis  devenit  &c.|  but  laid  no  express  promise :  the 

(a)  Salk.  128;  Lord  Raym.53S ;  (n  6  B.  &  Cr.  268 ;  9  D.  &  R. 

Garth.  609.  258. 

ih)  2  N.  R.  62. 
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Court  held  that  the  drawing  of  the  bill  was  an  actual  pro-  Exeh.  of  PUas, 
misei  and  held  the  declaration  good  on  motion  in  arrest  of  ^ 

judgment.  That  case  was  confirmed  in  Wegersloffe  v.  GRipriTH 
Keene  (a).  In  Buckler  ▼•  Angel  (A),  where  the  plaintiff  de-  Roxbrouoh. 
clared  that  in  consideration  that  he  had  procured  J.  S.  to 
surrender  a  messuage,  the  defendant  would  pay  him  10/. 
when  requested,  the  declaration  was  held  bad  after  verdict 
for  want  of  the  allegation  of  an  assumpsit.  But  there,  for 
aught  that  appeared,  the  plaintiff  might  have  procured 
the  surrender  gratuitously,  or  under  covenant  to  do  it;  it 
was  necessary  therefore  to  aver  a  promise,  in  order  to  sup- 
port the  consideration.  So,  in  Lea  v.  Welch  (c),  where  a 
count  in  assumpsit  for  goods  sold  and  delivered  was  held 
bad  for  want  of  a  promise  being  laid,  it  was  not  stated 
that  the  defendant  either  agreed  or  undertook.  In  the 
case  of  goods  sold  and  delivered,  the  law  does  not  neces* 
sarily  imply  a  promise  on  the  part  of  the  defendant  to  pay 
for  them  ;  they  may  have  been  sold  on  a  credit  which  has 
not  expired,  or  subject  to  some  other  condition.  But  here, 
the  drawing  and  acceptance  of  the  bill,  the  presentment, 
the  nonpayment,  and  the  notice  of  dishonour,  being  alleged, 
the  law  of  itself  implies  a  promise  by  the  defendant  to  pay 
the  amount.  Those  are  all  the  facts  which  the  plaintiff 
could  be  called  on  to  prove  in  order  to  entitle  him  to  re- 
cover. In  an  action  for  goods  sold  and  delivered,  it  is  the 
jury  who  infer  the  promise.  In  Wegersloffe  v.  Keene 
Fortescue,  J.,  refers  {d)  to  a  case  of  Lowther  v.  Conyers^ 
on  a  promissory  note,  in  which  the  want  of  the  super  se 
assumpsit  was  held  not  to  vitiate  the  declaration,  **  because 
the  law  raises  a  promise."  [^Alderson^  B. — There  there 
was  an  express  promise  on  the  face  of  the  declaration,  by 
the  form  of  the  note  itself.]  In  Bayley  on  Bills,  408  (5th 
edit.),  referring  to   Wegersloffe  v.  Keene^  and  Starky  v. 

{a)  1  Stra.  214.  1516. 

(6)  1  Sid.  246;  T.  Raym.  123.         {d)  2  Stra.  224. 

(c)  2  Stra.  793;  2  Lord  Raym. 
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Exeh.  of  PUai,  Cheesmon.  it  is  said : — ''  This  clause  (the  allegation  of  I 

^    promise)  is  unnecessary  in  an  action  against  either  tk 

Griffith      acceptor  of  a  bill  or  the  maker  of  a  note^  and  it  may  be 

RoxBRouoH.    doubted  whether  it  is  essential  in  any  other.'*    Theia- 

dorsing  of  a  bill  or  note  is  as  much  a  promise  to  pay  si 

the  acceptance  or  making ;  the  only  diflference  being  that 

the  acceptor  or  maker  promises  to  pay  in  the  first  instance, 

the  indorser  only  on  the  default  of  the  parties  primarily 

liablei  and  on  receiving  due  notice  of  that  default. 

But  at  aU  events  this  omission  was  cured  by  verdict.  In 
1  Saund.  221,  note,  the  rule  is  thus  laid  down : — ^  With  re- 
spect to  the  former  case  (of  imperfections  which  are  cored 
by  verdict  by  the  common  law),  it  is  to  be  observedi  that 
where  there  is  any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  on  demurrer ;  yet,  if  the  issue  joined 
be  such  as  necessarily  required  on  the  trial  proof  of  tht 
facts  ao  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  dirset 
the  jury  to  give,  or  the  jury  would  have  given,  the  verdidf 
such  defect,  imperfection,  or  omission,  is  cured  by  the 
verdict  by  the  common  law.**  [Alderson,  B« — The  only 
issue  here  was,  whether  the  defendant  had  due  notice.  If 
the  question  had  been  on  the  old  plea  of  non-assumpsit, 
your  argument  would  have  stood  better.  The  ground  on 
which  the  verdict  cures  a  defect  is,  that  the  fact  must 
necessarily  have  been  proved  at  nisi  prius,  in  order  to  ob- 
tain the  verdict.  Here  all  that  it  was  necessary  to  prove  was 
that  the  defendant  had  had  notice  of  dishonour.  Suppose 
the  averment  of  presentment  were  omitted,  would  that  be 
cured  by  verdict  ? — ^yet  it  would  not  be  necessary,  on  this 
issue,  to  prove  presentment.]  The  promise  being  implied 
by  law  from  the  facts  stated,  it  is  equally  within  the  rule 
as  if  it  had  been  a  necessary  part  of  the  proof:  Spieres  v. 
Parker  (a);  per  Grose,  J.,  in  Mackmurdo  v.  Smith  (6), 

(«)  1  T.  R.  145.  (h)  7  T.  R.  623. 
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StarJcy  v.  Cheestnan  was  after  adjudgment  by  default;  the  *«?*•  of  PUats 
cade  is  miKsh  stronger  after  verdict.    In  Henry  r.  Bur^     v     y     "^ 
iic/^ff  (a),  on  the  authority  of  which  ease  this  rule  was      Griffith 

9* 

obtained,  tlte  objection  was  taken  on  special  deuHirrer;    Roxbrough. 
and  Tindalyi).  J.,  expressly  distingttisbee  it  6d  that  ground 
from  Starky  r^  Ckee^man. 


Mamel,  in  support  of  the  ruIe^-^The  declaration  is 
insufficient*  The  plaintiff  shews  on  the  face  of  it  ao  im- 
perfect title,  which  does  not  enable  him.  to  ;sue.  The 
uniform  practice  has  been  to  allege  a,  promise ;  and  the 
new  rules  shew  that  the  judges  considered  it  necessary, 
because  they  have  said  that  a  promise  should  be ..  laid  in 
the  count  itself,  even  as  against  the  acceptor  or  maker. 
Before  the  new  rulesj  the  promise  of  the  acceptor  or  maker 
was  stated  to  be  to  pay  **  according  to  the  tenor  and 
effect"  of  the  bill  or  note;  not  so  that  of  the  parties  secon- 
darily liable ;  there  the  statement  was,  that  .**  aooordiog  to 
the  usage  and  custom  of  merchants*'  the  defendant  became 
liable  to  pay  on  request,  and  being  so  liable,  promii^ed  to 
pay.  The  verdict  does  not  cure  where  the  title  ia  in  itself 
imperfect,  but  only  where  it  is  imperfectly  stated.  The 
proper  form  of  plea  before  the  new  rules — non  assumpsit — 
of  itself  tends  strongly  to  shew  that  the  promise  was  a 
necessary  ingredient  in  the  plaintiff's  title  to  sue :  and 
even  since  the  rules,  the  promise  is  still  material.  The 
replication  de  injuria  in  assumpsit  is,  that  the  defendant 
**  broke  his  promise"  without  the  cause  alleged.  Strictly 
speaking,  the  defendant  is  not  sued  on  hi$  mere  liability, 
but  on  bis  joronii^.  The  cases  cited  on  the  other  side  are 
distinguishable :  they  only  shew  that  the  counts  will  import 
the  allegation  of  a  promise  from  the  statement  of  an 
agreement.  In  Mouniford  v.  Horion^  and  Corbet  y.Pacb^ 
ington,  there  was  a  specific  agreement  alleged.  In  Starky 
V.  Cheesman,  the  plaintiff  declared  upon  the  usage  and 

(a)  3  Bing.  N.  C.  501. 
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Exeh.  of  Pleat,  custom  of  merchants,  which  would  create  the  obligation  and 
^^..^^..J.^'     raise  the  promise ;  but  that  is  now  omitted.    L^ea  ▼•  Welch 
Griffith      is  in  point  for  the  defendant.     [Atderson,  B. — Is  it  not 
RoxBRouoH.    Strange  that  you  should  say  a  declaration  it  bad  for  not 
containing  an  averment  which  an  act  of  Parliament  pre- 
cludes a  defendant  from  denying  t     He  cannot  plead  non- 
assumpsit  to  a  count  on  a  bill.     Surely  erery  material  fact 
which  it  is  necessary  for  a  plaintiff  to  allege  or  proFe»  it 
must  be  competent  to  a  defendant  to  deny.     But  now^  by 
laWy  he  cannot  deny  the  promise].    It  is  not  because  the 
judges  were  empowered  to  compel  a  defendant  to  deny 
tome  particular  facts  alleged,  that  the  allegation  of  promise 
is  therefore  dispensed  with. 

BoLLAND,  B. — It  appears  to  the  Court  that  this  objec- 
tion ought  not  to  prevail :  SiarJcy  v.  Cheesman  is  a  deci- 
sive authority  against  it.  Mr.  Mansel  attempts  to  distin- 
guish that  casCi  on  the  ground  that  there  the  custom  of 
merchants  is  set  out.  But  it  appears  from  Bayley  on  Billsi 
S82j  that  no  reference  to  the  custom  is  necessary;  the 
Court  takes  notice  of  it. 

Alderson,  B. — I  am  of  the  same  opinion.  It  cannot 
surely  be  necessary  to  set  out  that  the  defendant  promised« 
when  it  is  not  competent  to  the  defendant  to  deny  it  by  the 
plea  of  non-assumpsit ;  before  that  was  so,  the  question 
might  be  different.  The  defendant's  being  obliged  to 
deny  **  some  matter  of  fact  alleged/'  shews  that  if  the 
matter  of  fact  alleged  be  truCi  the  promise  to  pay  neces* 
sarily  follows  :  if  so,  I  think  it  is  not  necessary  to  allege  it. 
At  all  events  the  omission  is  mere  matter  of  form^  which 
must  be  taken  advantage  of  on  special  demurrer.  In  Henry 
V.  Burbidge  it  was  so  ;  here  it  is  after  verdicti  and  I  think 
it  is  not  a  good  objection. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 
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Erck,  of  PUtu, 
1837. 

Wright  r.  Lainson  and  Another^  Sheriff  of  Middlesex.  '* 

v/ ASE  against  the  sheriff  of  Middlesex  for  a  false  return  The  picm  of 
to  a  writ  of  fieri  facias.   The  declaration  stated,  that  here-  S^j^mIJ;  i°„' 
tofore,  to  wit,  on  the  30th  of  August,  1836,  the  plaintiff  caw  against  a 

,  ,      thenu  for  a 

obtained  final  judgment,  in  the  Court  of  King's  Bench,  in  faUe  return  of 
an  action  of  debt,  against  one  Joseph  Hayes,  for  2001.  debt,  writV  fi°  ri^  ^ 
and  — L  damages;  that  the  plaintiff  sued  out  a  writ  of  fi.  f*«as,  puta  in 

°  *  itsue  only  the 

fa.,  directed  to  the  sheriff  of  Middlesex,  commanding  him  fact  of  the  sheriff 
to  levy  of  the  goods  and  chattels  of  the  said  J,  Hayes  the  money  in  hu 
debt  and  damages  aforesaid,  and  to  have  the  money  before  ^*"ifin/||,^  ^^ 
our  Lord  the  King  at  Westminster  immediately  after  the  ^^^'^  alleged; 

,  ,  ,  and  it  is  not 

execution  of  the  said  writ;  that  the  writ  was  duly  indorsed  competent  to 
to  levy  the  sum  of  78/.  Zs.  6rf.,  and  delivered  to  the  defend-  5ir.;"ott  !j* 
ants,  as  sheriff  of  Middlesex;  by  virtue  of  which  writ  the  "*<>e^«ncc 

"^  the  bankruptcy 

defendants,  as  such  sheriff,  afterwards,  to  wit,   on  &c.,  of  the  debtor 
seized  and  took  in  execution  dirers  goods  and  chattels  of  execution  of 
the  said  J,  Hayes.     Breach,  that  the  defendants,  being  ^^  Anl!*o.  u. 
such   sheriff  as   aforesaid,   not  regarding  their  duty  in  bearing  <;a/« 

1     1     11.     1      1  ,  1  ,  before  the  bank- 

that  behalf,  had  not  the  money  so  levied,  or  any  part  mptcyofa 
thereof,  before  our  Lord  the  King  at  Westminster,  accord-  tutes  no^vi'-** 
ing  to  the  exigency  of  the  said  writ,  but  therein  wholly  5®"f*°^*i!®^^: 

o  o        J  f  J    tioning  creditor's 

failed  and  made  default ;  and  that  the  defendants,  after  the  debt,  without 
said  levy,  to  wit,  on  &c.,  falsely  returned  to  the  said  writ  it  was  in  ezisN 
that  the  said  J.  Hayes  had  not  any  goods  and  chattels  in  JJJn^^Jjp^*  '***" 
the  bailiwick  of  the  said  sheriff  whereof  they,  the  defend-      SembU,  thnt 
ants,  could  cause  to  be  levied  the  debt  and  damages  afore-  action  against 
said,  or  any  part  thereof.     Plea,  Not  guilty.  fafw  reuira  t*o 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Sittings  J  ^J^'d^e^we 
in  London  after  last  Hilary  Term,  the  plaintiff  having  the  bankruptcy 
proved  his  primd  facie  case,  the  defendants  tendered  evi-  the  petitioning 
dence  to  prove  the  bankruptcy  of  Hayes  before  theexecu-  competent  wit- 
tion  of  the  fi.  fa.,  and  thereby  to  shew  that  the  return  of  nessforthe 
nulla  bona  was  not  a  false  return.     The  plaintiff's  counsel 
objected,  that  under  the  plea  of  not  guilty  ih^  falsehood  of 
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Bxch.  rf  Pleas,  the  return  was  not  in  issue,  but  only  the  fact  of  the  defend- 

1H37. 

v.^.^^J.^  ants  having  made  the  return  alleged ,  and  therefore  that  the 
Wright  evidence  was  inadmissible.  His  Lordship  however  re- 
Lainson.  cerved  it,  giving  the  plaintiff  leave  to  mo^re  to  enter  a  icr- 
diet  for  him,  if  the  Court  should  think  it  waa  not  adttv- 
sible.  In  order  to  prove  a  petitioning- creditor's  debt*  tiM 
defendants  tendered  in  evidence  certain  L  (X  U«V  vhieh 
were  in  the  handwriting  of  Hayes,  and  en  me  firaBitliepi» 
session  of  the  petitioning  creditor,  and  bora  date  befim 
the  bankruptcy.  His  Lordship  received  them  in  avideaoe, 
but  expressed  an  opinion  that  tiiey  were  no  proof  of  die 
existence  of  a  debt  due  before  the  act  of  banfansptcyw  The 
defendants  then  called  the  petitioning  creditor  Uautif, 
who  was  also  one  of  the  assignees  under  the  fiat,  and  frho,  il 
appeared,  had  not  indemnified  the  defendanta*  The  plain- 
tiff's counsel  contended  that  he  was  nevertheless  incoih 
petent,  having  a  direct  interest  to  support  the  fiat.  The 
Lord  Chief  Baron  received  this  evidence  also,  subject  to 
the  same  leave  of  motion ;  and  the  jury  having  found  i 
verdict  for  the  defendants, 

BomptBs,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff,  or  for  a  new  trial,  on  the 
three  points  raised  at  the  trial ;  against  which,  in  the  pre- 
sent term, 

Alexander,  Butt,  and  C.  R»  Kennedy,  shewed  cause. — 
First,  the  defence  was  admissible  under  the  plea  of  not 
guilty.  The  question  turns  on  the  construction  to  be  put 
upon  the  pleading  rule  of  H.  T.  4  Will.  4,  (IV.  I),  which 
directs,  that ''  in  actions  on  the  case,  the  plea  of  not  guilty 
shall  operate  as  a  denial  only  of  the  breach  of  dmty  or 
wrongful  act  alleged  to  have  been  committed  by  the  de* 
iendanty  and  not  of  the  facts  stated  in  the  indueemeniJ* 
The  question  therefore  is,  what,  on  the  face  of  this  decla- 
ration, is  matter  of  inducement?  and  where  doea  the  breach 
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of  dutff  charged  begin  ?     Now  the  rule  is*  that  such  Sxeh,  qfPUat, 
things  only  are  matter  of  inducement  as  it  is  nc^cessary  for  - 

the  plaintiff  to  averj  in  order  to  explain  what  is  bis  cause  Wrioht 
of  complaint.  Applying  that  rede  to  the  present  easei-the  Lainsok. 
matters  of  inducement  here  eodtwitbtbeaHegationtif  the 
delivery  of  the  writ  to  the  sheriff.  The  plaiDtiffy  in  or* 
der  to  found  his  complainti  has  to  aliew  a  duty  in  the 
sheriffi  which  he  does  by  shewing  the  delirery  of  the^writ 
to  him.  Every  subsequent  act  done' by  the  sheriff  is 
either  in  furtherance  or  in*  breach  of  hie  duty;  every 
wrongful  act  of  omissioii  or  oommiasioir  ia  a  breach  of  the 
duty  so  already  thrown  upon  him..'  The  elftample  given  of 
the  rule  as  to  actions  against  oarriersi  may  be  referred  to 
in  illustration  of  the  present  case*.  There  the  plea  of  oot 
guilty  is  tb  operate  as  a  denial  only-  of  the  loss  br  damage, 
but  not  of  the  reeeipi  of  the  goods  by  the  defendant,^  or 
the  purpose  for  which  they  were  received.  So,  in  actions 
for  an  escape,  it  is  to  operate  as  a  denial  of  the  nejgtect  or 
default  of  the  sheriff  or  his  offieersi  but  not  of  the  debt^ 
judgment,  or  preliminary  proceedings^  The  arrest,  there«> 
fore,  is  intended  in  that  case  to  be  traversable  under  the 
general  issue;  so,  on  the  same  principle,  is  the  seiantre  of 
the  goods  in  this  case.  The  rule  certainly  leaves  the  quee-r 
tion  open,  what  are  the  **  preliminary  proceedings  ?*'-— but 
that  must  mean  the  proceedings  preliminary  to  the  attach* 
ing  of  the  duty,  the  breach  of  which  forms  the  ground  of 
complaint  The  seizure  of  the  goods  is  only  one  of  seve- 
ral links  in  a  chain  of  facts,  all  contributing  to  shew  that 
the  sheriff  did  not  perform  his  duty.  It  ia  clear  the  de- 
fence here  does  not  consist  of  matter  in  confession  and 
avoidance — ^that  means  matter  which  shews  that  when 
the  cause  of  action  has  once  accrued,  it  has  been  in 
some  way  discharged.  [Parke,  B. — ^The  delivery  of  the 
writ  raises  some  duty  in  the  sheriff — vis.,  to  look  for  the 
goods  of  the  defendant  in  his  bailiwick ;  but  it  does  not 
raise  the  particular  duty  you  have  alleged,  viz.,  to  pay  oyer 
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-fi*c**  ofPUatt  the  proceeds.     There  are  three  stages  of  duty ;  first,  on 

v^...«,^J.^     the  delivery  of  the  writ,  to  look  out  for  the  goods;  se- 

Wrioht       condly,  on  finding  them,  to  levy ;  thirdly,  on  levying,  to 

Vm 

Lainson.  pay  over  the  proceeds.-^WouId  this  declaration  haFe  been 
good  if  everything  about  the  return  had  been -left  out?  If 
not,  it  shews  that  the  gist  of  the  action  is  ihefat9e  return; 
then  not  guilty  must  put  in  issue  ^e  falsehood,  Mj 
doubt  is,  whether  an  action  on  the  case  will  lie  without  an 
allegation  of  a  false  return-^the  resolring  that  point  will 
go  far  to  decide  the  present  question.]  Here,  the  goods 
were  not  available  for  the  execution,  in  consequence  of 
the  fiat  of  bankruptcy  issued  against  Hayes ;  but  tn  -fact 
the  sheriff*  did  seize  goods  of  Hayes.  Any  special  plea 
of  his  bankruptcy  would  have  amounted  to  the  general 
issue ;  it  would  not  have  been  in  confession  and  avoid- 
ance, for  here  there  is  nothing  to  confess;  the  plaintiff 
sets  up  no  title  to  the  goods,  because  the  interest  is  in 
the  debtor  until  sale.  There  are  no  authorities  directly 
in  point ;  but  all  the  cases  concur  in  establishing  the  pro- 
position, that  where  the  quality  or  nature  of  the  act  done 
is  necessarily  involved  in  the  issue,  the  plea  of  not  guilty 
traverses  all  the  facts  that  go  to  prove  its  quality  or  na- 
ture: Frankum  v.  Earl  of  Falmouth  (a),  Thomas  r.  Mor- 
gan (&),  Cotton  V.  Browne  (c),  Spencer  v.  Datsson  {d)^  Lil' 
lie  V.  Price  (e).  Here  the  quality  and  nature  of  the  act 
done — the  false  return — ^is  of  the  substance  of  the  com- 
plaint; the  plea  therefore  puts  in  issue  all  the  circum- 
stances that  go  to  shew  whether  it  was  false  or  not ;  and 
that  Hayes  had  no  goods,  by  reason  of  the  bankruptcy,  is 
one  of  such  circumstances  shewing  it  to  be  false. 

Secondly. — The  L  O.  U.'s  were  clearly  admissible  in 
evidence,  as  admissions  of  the  bankrupt,  and  must  be  pre- 

(a)  4  Nev.  &  M.  330;  2  Ad.  &      E.  312. 

E.  452.  (d)  1  M.  &  Rob.  652. 

(b)  2  C.  M.  &  R.  496.  (e)  1  Nev.  &  P.  16;    6  Dowl. 

(c)  4  Nev.  &  M.  831 ;  3  Ad.  &      P.  C.  432. 
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sumedy  in  the  absence  of  evidence  to  the  contrary,  to  be  E^^*  rf  Pi^^ 
as  genuine  in  their  date  as  in  the  amount  or  the  signature. 
In  Taylor  t.  Kinlach  (a).  Lord  EUenborough,  although  he 
entertained  £ome  doubt  on  the  point,  ruled  that  the  date 
of  a  promissory  note  made  by  the  bankrupt  waa  primfi 
facie  evidence  to  shew  that  it  existed  before  the  act  of 
bankruptcy  committed.  In  Obbard  v.  Betiam{b),  where 
Lord  Tenterden  admitted  the  same  evidence^  the  addi- 
tional fact  appeared  that  the  note  was  in  existence  a  few 
days  before  the  docket  waa  struck.  In  Hunir»  Massej^{e), 
where  the  question  was  whether  the  defendant  had  ratified^ 
after  he  came  of  age,  a  contract  made  by  him  while  an  in- 
fant, it  was  held  that  a  letter  written  by  him,  which  waa 
relied  on  as  containing  such  ratification,  must  be  taken, 
prim&  facie,  to  have  been  written  and  issued  on  the  day  it 
bore  date.  So,  indorsements  on  a  bond  or  promiasory 
note,  admitting  the  receipt  of  interest,  are  presumed  to 
have  been  written  at  the  time  they  bear  date :  Gleadow  v. 
Atkin  (d).  Smith  v.  Battens  (e).  IParke^  B. — In  a  note  in 
2  Stark.  Evid.,  105,  it  is  said  that  Taylor  v.  Kinloeh  pro- 
ceeded on  a  mistaken  report  of  a  case  on  the  Northern 
Circuit  It  is  difficult  to  find  any  principle  on  which  the 
mere  date  is  evidence.]     But, 

Thirdly,  the  petitioning  creditor  was  at  all  events  an  ad- 
jnissible  witness.  He  had  no  interest  whatever;  the  as- 
signees had  not  indemnified  the  sheriff;  there  was  there* 
fore  no  privity  between  the  witness  and  the  defendants. 
The  verdict  in  this  case  would  not  be  evidence  in  any  ac- 
tion in  which  the  estate  was  interested,  the  assignees  not 
being  parties  or  privies  to  the  suit.  [Parke,  B. — His  in- 
competency is  put  upon  the  ground  of  his  having  given 
bond  to  the  Lord  Chancellor.]  The  condition  of  the  bond 
is,  (in  conformity  with  the  provisions  of  the  6  Geo.  4,  c.  16, 

(a)  1  Stark.  175.  &  M.  109. 

(6)  Moo.  &  Malk.  486.  {d)  1  C.  &  M.  414. 

(c)  5  B.  &  Adol.  902;  3  Nev.         (e)  1  M.  &  Rob.  341. 

VOL.  II.  C  C  C  M.  W. 
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Sgeh.  of  Pkoi,  s.  13),  that  the  petitioning  creditor  shall  prove  as  weU 
^  '  ^    before  the  commissioners  as  upon  any  trial  at  law,  in  case 
Wright       the  doc  issuing  forth  of  the  commission  be  contested  and 
LAiNsoti.      tried,   the  petitioning  creditor's  debt  and  aot  of  bank- 
ruptcy, and  shall  cause  the  commission  to  be  executed 
pursuant  to  the  statute ;  and  by  the  above  section,  the 
petitioning  creditor  cannot  be  sued  on  the  bond,  except 
upon  proof,  not  only  that  there  was  no  debt  or  act  of  bank- 
ruptcy, but  also  that  the  commission  was  taken  out  fraudu- 
lently or  maliciously.    The  irial  at  law  here  oaentioiied 
cannot  mean  a  trial  between  parties  over  whom  the  as- 
signees have  no  control  whatever;  it  must  mean  a  trial 
either  where  the  assignees  are  parties,  or  where  the  Court 
directs  an  issue  to  try  the  bankruptcy :  where,  if  the  bank- 
ruptcy were  not  proved,  it  might  be  made  a  ground  of  a 
petition  for  a  supersedeas :  Green  v»  Jones  (a).   The  mere 
contingency  of  the  witness  becoming  suable  on  the  bond 
is  no  ground  for  objecting  to  his  competency :  Cotter  v. 
Pearce  (6). 

BompaSi  Serjt.,  and  Russell  Gumeyf  in  snpport  of  the 
rule. — ^First,  this  defence  was  not  admissible  under  the 
plea  of  not  guilty.  The  inducement  here  comprises  every 
thing  that  occurred  before  the  actual  default  complained 
of,  viz.  the  not  paying  over  the  proceeds  of  the  levy. 
The  example  given  of  the  action  for  an  escape  is  conclu- 
sive in  favour  of  the  plaintiff.  There,  the  default  is  not  in 
the  arresting — that  is  in  performance  of  the  sheriff's  duty* 
and  clearly  forms  part  of  the  preliminary  proceedings 
mentioned  in  the  rule :-— so  here,  the  levy  is  as  clearly  in- 
ducement. [Lord  Abinger,  C.  B.— The  inducement  is 
that  statement  of  preliminary  facta  which  is  necessalry  to 
make  it  understood  what  is  the  charge  against  the  defen- 
dant,]    It  is,  in  this  case,  the  statement  of  the  duty  the 

(a)  2  Campb.  411.  (6)  1  T.  R.  163. 
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sheriff  performed^  which  shews  what  was  his  subsequent  &<^  rf  ^^^^ 
breach  of  duty.    The  plaintiff  proceeds,  not  for  any  breach  ^ 

in  not  levying,  Imt  fi»r  a  specific  false  return  subsequent  to  Wkight 
the  levy ;  and  states  all  the  previous  matters  aa  facts  antece-  Laimson. 
dent  to  the  breach  of  duty  charged*  The  seizure  was  in 
performance  of  the  defendants*  duty.  The  declaration 
would  be  sufficient  if  the  word  **  falsely'^  were  struck  out : 
it  avers  that  the  sheriff  seised  and  had  in  his  possession 
goods  of  Hayes,  but  that  he  returoed  that  he  had  not; 
that  involves  the  falsehood*  la  all  the  cases  where  not 
guilly  has  been  held  to  put  more  in  issue  than  the  mere 
breach,  it  will  be  found  that  there  is  no  inducement,  i^ 
the  sense  above  stated.  In  ThomoM  v.  Morgan,  the  sci- 
enter was  clearly  involved  in  the  issue,  as  part  of  the 
cause  of  action;  it  was  not  inducement^  but  parcel  of 
the  wrongful  act  charged*  So,  in  Spencer  v.  DawMon, 
the  wrongful  act  eonsisted  in  the  falsely  warranting  that 
a  horse  waa  sound,  which  in  fact  was  unsound;  the  denial 
of  tbe  wrongful  act  therefore  involved  both  the  warranty 
and  the  soundness*  Coilon  v.  Broume  falls  within  the 
principle  of  TAomas  v*  Morgan.  In  that  cascj  Patteson, 
J*  say^  (a),  referring  to  Franium  v.  Earl  ^  Falmo^fi, 
which  had  been  cited  in  argument :  *^  Where  the  plain- 
tiff makes  an  asses tton  of  right,  and  then  complains  of 
an  injury  done  in  respect  of  it,  there  it  is  proper  for  the 
defendant  to  answer  by  denying  the  right.  But  here  there 
is  np  such  assertion  of  right ;  the  whole  matter  alleged 
in  the  declaration  is  an  act  of  injury*"  But  Firanium 
V.  Earl  of  Faknofitk  is  direc^y  in  point.  There,  un- 
less the  plaintiff's  right  to  the  watercourse  was  properly 
set  out  in  the  declaration,  there  was  no  wrongful  act 
committed  by  tbe  defendant's  diversion  of  it ;  the  wrongful- 
ness of  the  diversion  arose  out  of  the  previous  statements* 
So  here,  the  return  is  the  breach  of  duty  charged,  and  its 

(a)  3  Ad.  &  E.  314. 
c  c  c  2 
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Exeh,  of  Pleas,  wrongfulness  depends  Oil  the'previous  inducement.  [Parke, 
.      I  ^  ^     B. — The  question  is,  if  the  sheriff  selb,  and  does  not  pay 
Wright       over  the  money^  can  you  bring  an  action  an  the  ea$r  against 
Lainson.      \Attii  without  connecting  it  with  the  false  return  ?] 

[They  were  stopped  as  to  the  second  point.] 
Thirdly,  the  petitioning  creditor  wils  incompetent  as  a 
witness. — ^It  is  laid  down  unqualifiedly  m  the  books^  that 
he  is  in  no  case  an  admissible  witness  to  support  the  com- 
mission,  because  any  case  which  goes  to  impeach  it  ne- 
cessarily affects  his  interests;  Tomlinsan  v.  WUkes  {a\ 
Ex  parte  Osborne  (6),  Ex  parte  Harcourt  (c).  Any  in- 
quiry, the  result  of  which  is  to  shew  that  the  bank- 
ruptcy is  not  sustainable,  might  form  a  ground  for  super- 
seding it.  The  words  of  the  act  are  very  general — "any 
trial  at  law."  [Parke,  K— Would  it  be  a  forfeiture  of 
the  bond,  if  two  persons  wholly  unconnected  with  Ae 
bankrupt  or  his  affairs  were  to  bet  a  Meager  on  the  vdidity 
of  the  commission,  and  gife  notice  to  the  petitioning  cre- 
ditor to  give  evidence  in  an  action  between  them  cm'  ibe 
wager,  and  he  refused  ?]  However  that  may  be,  fae  is 
here  called  upon  by  a  public  officer,  legally  interested  in 
supporting  the  fiat.  The  sheriff  might  have  come  to'tbe 
Court,  and  called  upon  the  other  parties  to  try  the  ques- 
tion between  themselves.  He  had  handed  the  money 
over  to  the  witness  as  the  assignee,  and  it  was  his  duty  to 
come  forward  and  protect  that  payment  If  this  action 
be  decided  in  favour  of  the  plaintiff,  the  sheriff  will  have 
a  right  to  recover  the  money  back  from  the  assignees: 
Wilson  V.  Milner  (rf).  [Lord  Abinger,  C.  B. — He  clearly 
could  not  make  use  of  this  verdict  for  that  purpose.]  It 
would  not  be  necessary,  because  he  could  not  recover  the 
costs  of  this  action,  and  he  would  recover  the  levy  money 
by  merely  shewing  that  he  had  paid  it  over  under  a  mia* 
take.     The  petitioning  creditor  has  always  an  interest, 

(a)  3  Brod.  &  B.  397 ;  6  Moore,         (c)  1  Rose,  203. 
172.  id)  2  Campb.  452. 

(b)  1  Rose,  387. 
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but  here  a  direct  one ;  since  on  this  verdict  it  depends  &^A-  ofj*ieat, 
"whether  he  is  to  keep  this  money  or  not.    He  is  in  fact  ^ 

the  substantial  defendant.  Wrioht 


Lord  Abinoer,  C«  B. — As  at  present  advised^  we  are 
with  J!dr.  Alexander  on  this  latter  point ;  but  we  are  de- 
sirous to  take  some  time  to  consider  the  other  question. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinobr,  C*  B.— rXbere  was  a  case  tried  before 
meatGuildhalli  of  Wright  v.  Lainson  and  Another,  the  she- 
riff of  Middlesex.  It  was  an  action  against  the  sheriff  for 
a  false  return,  and  the  declaration  stated  that  the  plaintiff 
had  obtained  a  judgment  against  a  debtor,  and  had  issued 
execution  on  that  judgment,  and  placed  it  in  the  hands  of 
the  sheriff;  that  the  sheriff  bad  levied  on  the  goods  of  the 
debtor,  and  received  the  money ;  and  it  then  went  on  to 
charge  the  sheriff,  that  notwithstanding  he  had  made  the 
levy  and  received  (he  money,  he  had  made  a  false  return 
of  nulla  bona.  There  was  the  simple  plea  of  not  guilty ; 
and  on  the  trial,  my  Brother  Bompas,  for  the  plaintiff, 
contended  that  nothing  else  was  put  in  issue  but  the  fact 
of  the  alleged  return ;  on  the  other  band,  it  waa  contended 
that  the  general  issue  gave  the  defendants  an  opportunity 
of  shewing  that  they  had  not  committed  any  breach  of 
duty,  for  that  they  had  not  levied  on  the  goods  of  the 
defendant  in  the  original  action,  he  having  become  a 
bankrupt.  I  was  then  disposed  to  agree  in  that  interpreta- 
tion of  the  new  rule ;  but  as  it  was  the  first  case  in  which 
the  point  had  arisen  on  a  question  of  that  nature,  I  saved 
the  point  for  the  plaintiff,  and  agreed  to  go  into  the  case. 
Accordingly,  the  case  has  been  argued  before  the  Court, 


V. 

Laihsov. 
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^^^1  ^J^^^*  a^d  we  have  all  come  to  the  opinion,  on  a  fall  cooaiderf 
v....^^^  t!on  of  the  new  ruleSi  that  the  only  matter  in  issue,  tipoo 
Wright  fhe  plea  of  not  guilty,  was  the  fact  of  the  ah«4ff  tMiffag 
Laimsoic.  the  money  in  his  custody,  and  his  making  rach  return  as 
is  alleged  in  the  declaration ;  and  therefore  #e  think  the 
Verdict  ought  to  be  entered  for  the  plaintiffi  The  nde  b 
this :  ''  In  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement."  The  question  is* 
what  does  the  ifiducemeni  mean?  We  are  of  opinion  that, 
according  to  the  terms  of  the  rule,  every  thing  is  incloded  ia 
it  which  does  not  involve  the  special  charge  alleged  againit 
the  sheriff.  The  sheriff  committed  ho  breach  of  duty  in 
executing  the  writ,  for  the  declaration  alleged  that  he  did 
execute  it  on  the  goods  of  the  debtor;  and  thathy  that 
process  he  obtained  the  price  of  the  goods,  equal  to  the 
debt  demanded  ;  but  then  comes  tlie  breach  of  daty,  *vi& 
that  instead  of  bringing  the  money  into  Court,  tod  returning 
that  he  had  made  the  levy,  he  omitted  to  pay  the  money 
to  the  plaintiff,  but  returned  falsely  fhtit  there  were  no 
goods  of  the  debtor  in  his  bailiwick :  the  breach  of  duty 
alleged  consisting  of  two  parts,  first  *  his  not  having  the 
money  ready,  and  secondly,  his  making  such  a  return* 
Now,  one  point  that  occurred  to  me  at  the  trial  was, 
whether  this  was  not  altogether  a  matter  on  the  record } 
but  upon  consideration,  I  think  it  involves  a  matter  offset 
as  well  as  matter  of  record,  which  matter  of  fact  (the 
sheriff 's  having  the  nlotley  ready  to  deliver)  and  ixmttercff 
record,  being  bound  up  together  in  a  single  issue,  inustgo 
to  the  jury,  as  is  the  case  v^herever  law  and  fact  Art 
blended  together.  We  think,  therefore,  the  plairitiff  was 
entitled  to  the  verdict ;  but  as  thb  is  the  first  time  this  ques- 
tion has  arisen,  though  we  are  of  opinion  that  a  verdict 
should  be  entered  for  tlie  plaintiff  on  the  ground  contended 
for  by  my  Brother  Bompas,  we  arc  disposed  to  let  the 
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.defendants  have  a  new  trial  on  payment  of  costSi  with  ^^\^J*^^^* 
liberty  to  amend  their  plea ;  and  if  that  is  the  wish  of  the     v-^-^^J.^ 
defendants,  whose  counsel  is  present,  the  Court  will  make       Wuiout 

Vm 

that  rule.     [Mr.  Alexander  assented.]     Then  the  verdict       Lainson. 

will  be  set  aside,  and  the  defendants  will  be  at  liberty  to 

amend  their  plea,  and  to  have  a  new  trial,  on  payment  of 

costs. 

Rule  absolute  accordingly. 


Doe  d  Rees  r.  Williams  and  Wife. 

X  HIS  was  an  action  of  ejectment  to  recover  possession  j.  s^  being 
of  a  moiety  of  a  freehold  dwelling-house  and  premises,  behold  estotei, 
and  a  moiety  of  three  leasehold  cottages,  of  two  leaseliold  »°<!  abwrfuteiy 
fields,  and  of  a  leasehold  barn,  all  situate  in  the  parish  of  hold  estates 
St  Mary,  Kidwelly,  in  the  borough  of  Kidwelly,  in  the  granted  to  bim- 
county   of   Carmarthen,      The   cause   was   tried   before  JJ^/'ffeehoid  to 
Williams^  J.,  at  the  Carmarthen  Spring  Assizes,  1836,  huwifeas.  ia 
when  a  verdict  was  found  for  the  plaintiff*,  subject  to  the  leasehold  also 
opinion  of  the  Court  on  the  following  case.  IJ^  ji^'g,  ofj!"* 

John  Stephens,  being  seised  in  fee  of  the  entirety  of  the  ?i*l^"^u"  f?**' 
freehold  hereditaments  whereof  a  moiety  is  in  question,  sunrive  her,  to 
and  being  absolutely  entitled  to  the  entirety  of  the  lease-  c.  s.,  by  her 
hold  estate  whereof  a  moiety  is  in  question,  under  a  lease  Jer  prowrty*^ 
granted  to  him  by  a  Mr.  Pemberton,  by  his  will,  duly  ex-  *<>  trusieci 

1         1  11         11       A«        nr        fi»fr\*i-i    (*»»thout  words 

ecuted  and  attested,  dated  the  olst  March,  ilvo^  devised  of  inheritance), 

t%  11  on  the  trusts 

as  lollows  :—  therein  men- 

tioned. She 
then  bequfnthed  to  them  the  laadi  the  held  undfr  J.  S.'8  will,  to  pay  an  annuity  to  M.  D.  for  her 
life.  She  also  bequeathed  to  W.  J.  a  legacy  of  10^,  and  to  C.  J.  and  E.  J.,  her  grand-nieces, 
certain  jftariy  sums,  until  and  during  thdr  period  of  apprenticeship.  She  then  appointed  the 
trustees  her  executors,  and  directed  that,  after  all  her  debts  were  paid,  the  residue  of  her  personal 
and  real  estate  shoald  be  equally  divided  between  her  said  two  grand-nieces.  C  S.  died  in  1799, 
and  the  two  grand-nieces  entered,  and  received  the  rents  of  the  whole  property,  subject  to  the 
annuity.  In  1814,  E.J.  marrieid,  and  in  1815  died,  after  having  had  a  child,  which  also  died. 
Upon  her  death,  the  defendant  entered  into  possession,  and  received  the  rents  of  her  moiety.  The 
annuity  to  M.  D.  ceased  to  be  payable  in  1804;  the  legacy  to  W.  J.  was  paid  in  1812. 

In  ejectment  brought  by  the  husband  of  E.  J.  for  her  moiety  of  the  freehold  and  leasehold 
estates: — Held^  that,  under  the  will  of  C.  S.,  the  legal  fee  in  the  freehold  estates  vested  in  the 
trustees,  and  that  a  re- conveyance  could  not  be  presumed. 

Held,  also,  that  the  lessor  of  the  plaintiff,  not  having  shewn  that  the  lease  to  J.  S.  was  not  a  lease 
for  lives  to  him  and  his  heirs,  had  not  made  out  any  title  to  a  moiety  of  the  leasehold  estates. 
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Emch.  of  Pieatt      I  gif  e  and  bequeath  unto  my  well-beloTed  wife  Catlie« 

rine  Stephens,  all  that  housei  gardens,  messuages,  Imnis, 
and  tenements,  situate,  lying,  and  being  in  Ijady-street, 
in  the  borough  of  Kidwelly,  and  county  of  Cunnartliai, 
in  as  ample  a  manner  as  they  are  by  me^now  enjoyed,  which 
house,  gardens,  messuages,  lands,  and  tenements  were 
part  and  parcel  of  lands  bought  by  me  of  W.  O.  Brig- 
stocke,  Esq. ;  and  it  is  my  further  will  that  the  said  Cs- 
therine  shall  possess,  own,  and  enjoy  the  samej  she  and  ber 
heirs,  executors,  and  assigns  for  ever,  to  be  disposed  of 
as  she  or  they  shall  think  fit.  And  I  do  likewise  beqnesth 
the  lease  of  Mr.  Pemberton's  lands,  houses,  and  bsrn  to 
my  beloved  wife  Catherine  Stephens,  during  the  lives  of 
John  and  Darid  Stephens,  if  they  should  surriTe  hefi 
and  afterwards  to  her  heirs  whom  ishe  shall  fitt  (a),  dur- 
ing the  said  lease.  And  as  t6  whatever  eke  I  shall  die  pos- 
sessed of,  the  marriage  settlement  mads  between  me  snd 
the  said  Catherine,  the  19th  day  of  July,  1773,  shall  eoa* 
tinue  in  full  force,  without  any  infringement,  akeratioD, 
or  change  whatsoever.    In  witness,  &c. 

The  testator  died  soon  after  the  date  and  ezecuttoo  of 
his  will,  leaving  his  wife  Catherine  surviving  him,  who 
thereupon  took  possession  of  the  freehold  and  leasehold 
estate  of  her  husband,  and  continued  in  such  possession 
till  her  death. 

On  the  35tb  of  September,  1799,  Catherine  Stephens, 
by  her  will  duly  executed  and  attested,  devised  as  fol* 
lows: — 

All  my  property  real  and  personal,  whatsoever  sod 
wheresoever,  either  in  possession^  reversion,  remainder, 
or  expectancy,  I  give  and  bequeath  to  Mr.  Thomas  Tay- 
lor,  of  the  county  of  the  borough  of  Carmarthen,  and  Mrs. 
Eleanor  David,  of  the  Yarmouth  Arms,  in  the  said  bo- 
rough, in  trust  in  and  for  the  uses  and  purposes  following; 

ia)  Sic. 
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viE»9  I  give  and  bequeath  the  bouses,  landsi  and  appur-  ^c^-  of  Pieat, 
tenances  I  bold  and  am  possessed  of  by  the  last  will  and 
testament  of  the  late  John  Stephens^  my  husband^  de- 
ceased, into  the  bands  of  the  said  Thomas  Taylor  and 
Eleanor  David,  to  pay  the  sum  of  S/«  of  sterling  English  v^h.j.Vaiis 
moneys  viz.  lOs.  on  the  first  quarter  day  which  is  next  af- 
ter my  decease,  and  so  continue  every  three  months,  to 
Margaret  Da  vies,  during  the  natural  life  of  the  said  Marga* 
ret  Davies,  and  no  longer.  And  I  also  give  and  bequeath 
to  William  Jenkins,  of  Hendgrass,  in  the  parish  of  Lla- 
nasthney,  in  the  county  of  Carmarthen,  the  sum  of  10/.  of 
lawful  money  of  Great  Britain,  to  be  paid  in  six  months 
after  my  decease.  And  whereas  my  grand-niece,  Cathe- 
rine Jones,  is  now  apprenticed  to  Catherine  Edwards,  in 
consideration  thereof  I  leave  IW.  a  year  to  be  paid  to  the 
aaid  Catherine  Edwards,  milliner  and  mantuamaker,  of 
the  borough  of  Kidwelly  aforesaid^  in  regular  quarterly 
payments,  for  the  time  of  her  apprenticeship,  ending  the 
10th  day  of  July,  1801;  and  after  the  expiration  of  her 
apprenticeship,  the  said  Catherine  Jones,  her  heirs,  exe- 
cutors, and  administrators,  upon  attaining  years  of  dis- 
cretion, shall  by  herself  receive  the  sum  of  dL  of  lawful 
money  of  Great  Britain,  and  in  the  meantime  receive  the 
same  by  the  executors  of  this  will,  every  year,  by  regular 
quarterly  payments.  And  I  also  give  and  bequeath  unto 
my  grand-niece,  Elizabeth  Jones,  the  sum  of  4/.  of  lawful 
money  of  Great  Britain,  to  be  paid  her  at  four  regular  quar- 
terly payments  every  year,  until  she  shall  attain  a  suitable 
age  to  go  to  a  proper  apprenticeship,  and  that  the  sum  of 
iL4fS»he  paid  for  such  apprenticeship ;  and  the  sum  of  10/. 
for  the  first  year,  and  the  sum  of  10/.  also  for  the  second  year 
of  such  apprenticeship ;  and  also  the  sum  of  51.  in  the  year 
to  her  the  said  Elizabeth  Jones ;  in  regular  quarterly  pay- 
ments, the  same  as  enjoyed  by  her  sister  Catherine  Jones, 
to  her  and  her  heirs  for  ever.  And  I  hereby  constitute 
and  appoint  the  above-mentioned  Thomas  Taylor  and  Elea- 
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Enh,  of  Pietu,  noT  David  executors  of  this  my  will,  as  well  as  mardiflB 
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of  tny  two  gruid*nieces,  Catherine  and  Cliaabeth  Jooes: 
and  that  after  all  my  just  and  lawful  debts  are  paid,  die 
residue  of  my  personal  and  real  property  in  possessioB  or 
to  come  into  possession  of  my  said  ezecutofw,  be  eqasBf 
divided  between  my  said  two  grand*niecea,  tiw  legaon 
otherwise  mentioned  excepted. 

In  the  month  of  Seplemberi  1709,  Catkerine  Stepiieiii 
died,  without  having  revoked  her  will,  leaviag  her  grand- 
nieces  Catherine  Jones  and  EKsabeth  Jones  aunriving  her; 
and  a  short  time  after  her  death  her  said  grand-nieeei 
entered  into  possession  of  the  property  so  devised  by  the 
will  of  Catherine  Stephens  to  the  trustees,  Thomas  TqF- 
lor  and  Eleanor  David,  and  received  Che  rents  and  pro- 
fits thereof  to  their  own  use  and  for  their  own  -beneAt 

On  the  6th  of  October,  1814,  Elisabeth  Jones  manM 
John  Lewis  Rees,  the  lessor  of  the  plaintiff,  she  at  tiwt 
time  being  in  possession  and  in  the  receipt  of  a  moiety  of 
the  rents  and  profits  of  the  freehold  and  leasehold  prope^ 
ty,  late  of  John  Stephens,  and  her  sister  the  said  Cathe- 
rine Jones  being  in  possession  and  in  the  receipt  of  the 
other  moiety.  After  the  marriage  the  lessor  of  the  pisin* 
tiff  entered  into  possession  of  his  wife's  moiety  of  thessid 
freehold  and  leasehold  property,  and  received  tlie  rents 
thereof  during  her  lifetime. 

In  the  month  of  September,  1815,  Elisabeth,  the  wife 
of  the  lessor  of  the  plaintiff,  was  delivered  of  a  living 
child,  which  soon  afterwards  died,  and  the  wife  also  died 
about  two  months  afterwards,  leaving  her  husband  sur* 
viving ;  and  upon  her  death  the  defendants  took  posses- 
sion of  the  whole  property,  and  received  both  moieties  of 
the  rent  to  their  own  use,  and  up  to  the  commencement  of 
this  action  continued  in  possession. 

The  annuity  bequeathed  to  Margaret  Davies  by  the 
will  of  Catherine  Stephens,  was  paid  to  her  during  her 
lifetime,  and  she  died  in  the  year  1804;  and  the  legaqf 
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bequeathed  to  Tbom^s  Jenkins  was  paid  to  him  about  the  £re%.  of  Piea», 
year  1812.  ^®^^- 


John  Stephens  and  David  Stephens,  named  in  the  will 
of  John  Stephens  the  testatori  are  still  living* 

It  was  agreed  at  the  trials  that  if  this  Court  should  foe  williamb. 
of  optnion  that  under  the  circumstances  the  jury  ought  to 
have  been  directed  to  presame  a  conveyance  from  the 
devisees  in  trust  under  the  will  of  Catherine  Stephens,  the 
parties  should  be  in  she  same  situation  as  if  the  jury  bad 
found  that  that  conveyance  bad  been  made  at  the  time  at 
which  the  Covrt  should  consider  such  presumption  to  have 
arisenw 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessor  of  the  pkinliff  is  entitled  to  recover  one  moiety 
of  the  freehold  or  of  the>  leasehold  estate  late  of  the  tes* 
tator  John.  Stephens.  If  the  Court  shaH  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover  a  moiety  of  the 
freehold  estate,  and  a  moiety  of  the  leasehold  estate, 
then  the  vef  diet  to  stand :  if  they  shall  be  of  opinion  that 
the  plaintiff  is  entitled  to  recovers  moiety  of  the  freehold, 
but  not  a  moiety  of  the  leasehold,  then  the  verdict  to  be 
confined  to  the  moiety  of  the  freehold.  But  if  the  Court 
shall  be  of  opinion  thatthe  plaintiff  is  not  entitled  to  re- 
cover any  part  either  of  tlie  freehold  er  of  the  leasehold 
estate,  then  a  verdict  to  be  entered  for  the  defendant. 

The  following  memorandum  appeared  in  the  margin  of 
the  case : — The  question  i%  whether  the  lessor  of  the 
plaintiff  is  tenant  by  the  curtesy  of  bis  late -wife's  moiety 
of  the  freehold  property,  and  whether  he  is  entitled  by 
survivorship,  in  his  marital  right,  to  her  moiety  of  the 
leasehold  property. 

J.  Wilson,  for  the  plaintiff. — The  questions  as  to  the 
freehold  and  leasehold  estates  depend  on  distinct  con** 
siderations.  First,  with  respect  to  the  freehold.  It  is 
clear  that  Catherine  Stephens  took  a  fee  under  her  bus- 
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Bnh,  of  Pita»t  band's  wilU  Undeirher  will  her  grand-nieces  took  as  tenanCi 
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in  common  in  fee.  If  they  were  ever  seised  of  a  legal 
estate  in  fee,  the  lessor  of  the  plaintiff  is  dearlj  entided, 
as  tenant  by  the  curtesyi  to  recover  a  moiety*  Thaqnet- 
WiLLiAMs.  **^"  therefore  is^  whether  the  legal  estate  ever  vested  k 
the  devisees  during  the  life  of  Catherine  Jones,  or  whe- 
ther it  remains  in  the  trustees*  There  are  many  authoritia 
to  shew  that  an  estate  in  trustees  is  limited  to  the  period 
necessary  for  the  execution  of  the  trusts:  JFames  r.  Lord 
Say  and  Seal  (a).  Doe  d.  White  v.  Simpson  (6),  Doed. 
Player  v.  NicAolls  (c).  If»  therefore,  the  legal  estate 
vested  in  the  trustees  at  all,  (which  is  doubtful,  Kemriek^. 
Beauclerk  (d)y)  a  reconveyance  by  them  ought  to  be  pre- 
sumed. [Parke^  B. — Whoa  do  you  say  the  trusts  were 
executed  ?]  In  181S|  when  the  legacy  was  paid  to  Jonkinsy 
the  annuity  having  ceased  to  be  payable  before.     . 

Secondly y  as  to  the  leasehold  estate.  •  It  does  not  dis- 
tinctly appear  whether  the  lease  was  for  lives  or  for  yean» 
but  in  either  case  the  plaintiff  is  entitled  to  recover.  If  it 
was  for  years,  the  lessor  of  the  plaintiff  is  entitled  in  bb 
marital  right  to  a  moiety ;  he  does  not  claim  representa- 
tively, and  therefore  his  not  having  taken  out  administra- 
tion will  not  affect  his  right.  If  it  was  for  lives,  yet  it 
must  be  taken,  on  the  face  of  the  case,  to  have  been  granted 
to  John  Stephens  alone,  without  words  of  inheritance,  in 
which  case  it  would  vest  in  his  executrix  equally  with  an 
estate  for  years,  and  the  conclusion  will  be  the  same.  The 
Court  will  not  presume  a  special  occupancy. 

Chillont  for  the  defendant. — With  regard  to  the  lease- 
hold estate,  it  is  clear  the  plaintiff  cannot  sustain  the  ver^ 
diet:  if  it  was  a  lease  for  lives  in  the  ordinary  terms,  it  is 
admitted  that  he  cannot;  if  it  was  for  years,  it  was  neces- 
sary that  he  should  take  out  administration. 

(a)  8  Vin.  Abr.  262,  pi.  19.  (c)  1  B.  &  Cr.  336. 

(h)  6  East,  162.  {d)  3  Bos.  &  P.  176. 
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•  Secondly,  as  to  the  freehold. — The  tniertees  took  a  legal  &<?*.  of  Pleat, 
estate  in  fee,  for  the  purpose  of  paying  the  annuitiesi  and 
dividing  the  estate  between  the  grand'-nieces.  '  Kenrich  v. 
Beaudetk  is  distinguishable.  There  the  personal  estate 
was  bequeathed  to  trustees  in  tru^t  topay  debts^  but  the 
devise  of  the  real  estate  was  a  direct  devise,  6nly  subject  to 
(not  after)  the  payment  of  debts,'  without  any  direction  to 
the  trustees  to  pay  thenr  out  of  the  real  estate.  In  Doe  Am 
Booth  v.  Field  {si) f  where  a  testator  devised  all  his  lands 
&c.  unto  and  to  the  use  of  trustees;  their  heirs  and  as- 
signs, upon  trust  to  pay  the  rents  and  profits^  to  the  sepa- 
rate use  of  hts  eldest  daughter  for  life,  and  after  her  de- 
cease, upon  trust  to  convey  them  to  the^uafe  of  such  person, 
and  for  such  estates,  as  she  should  by  her  will  appoint, 
and  in  default  of  such  appointmentj  to  the  use  of  her 
right  heirs,  it  was  lield  that  the  trustees  took  an  estate  in 
fee.  Here  the  trustees  are  to  make  divbion  of  the  pro- 
perty between  the  two  grand-nieces,  atid  thereupon  to  con- 
vey to  each  her  moiety*  Then  the  next  question  is,  could 
the  jury  have  beeil  warranted  in*  presuming  that  such  divi- 
sion had  been  made  ?  The  case  itself  negatives  such  a 
presumption.  It  is  clear  that  no  division  was  made  in  fact ; 
for  the  testatrix  having  died  in  1799,  the  grand-nieces 
entered  into  possession  and  received  the  rents  during  their 
lives,  although  the  annuity  and  legacy  were  in  course  of 
payment  until  181^.  Doe  d.  Beenley  v.  WooMau9e{b\ 
and  Anthony  v.  Ree»  (c),  are  additional  authorities  to  shew 
that  the  trustees  took  the  legal  fee  for  the  purpose  of 
paying  the  annuities. — The  Court  here  called  upon 

Wilson^  in  reply. — ^The  question  is,  whether  the  trus- 
tees have  any  duty  to  discharge  which  would  render  it  ab- 
solutely necessary  for  them  to  take  the  legal  estate  ?  and  if 
so,  for  what  duration?     If  their  estate,  whatever  it  was, 

(«)  2  B.  &  Adol.  664.         (6)  4  T.  R.  89.  (c)  2  C.  &  J.  76. 
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Btch.  qfj^ieoM,  determined  during  the  coverture  of  Elisabeth  Jooety  the 

lessor  of  the  plaintiff  is  entitled.  The  leaning  of  the  Court 
is  against  the  legal  estate  vesting  in  trustees^  unlets  it  be 
absolutely  necessary  for  the  performance  of  the  trusts:  S 
Saund.  11,  n.  17;  Kenrick  v.  Beauderi^  Hoe  d«  Wo§i' 
cock  ▼•  Barthrop  (a).  Here,  the  only  duty  imposed  in  di- 
rect terms  on  the  trustees  is  to  pay  the  annuity  o(  SLio 
Margaret  Davies*  The  provisions  which  follow  may  or 
may  not  be  considered  a  charge  of  legacies  and  debts  cm 
the  real  estate ;  but  a  mere  charge  does  not  vest  the  legil 
estate  in  the  trustees,  unless  they  are  to  take  some  activt 
part  in  the  payment:  8  Vin.  Abr.  S62,  Dae  d.  WhiUj* 
Simpson.  [Lord  Abinger^  C.  B. — By  the  conclodiog 
clause,  the  residue  of  the  real  property  is  to  be  equaify 
divided  between  the  grand-nieces.  There  ia  np  derise  to 
them  of  real  estate  till  after  the  debts  are  paid.  By  when 
is  it  to  be  divided?  It  is  the  same  in' effect  as  a  direction 
to  convey.]  Such  words  occur  in  every  case  where  a  tes- 
tator intends  to  create  a  tenancy  in  commoQ :  it  is  fio  be 
equally  divided  under  a  decree  of  a  coiirt  of  equity,  on  s 
bill  for  a  partition.  The  words  '^  after  all  my  debts  ars 
paid,**  do  not  postpone  the  vesting  of  the  interest ;  that  is 
the  ordinary  mode  in  which  an  estate  is  charged  with  the 
payment  of  debts.  At  all  events,  there  is  nothing  which 
required  the  trustees  to  take  more  than  a  chattel  inters 
until  the  annuity  determined,  and  the  legacies  were  raised: 
Doe  d.  Gord  v.  Needs  (6). 

Then,  with  regard  to  the  leasehold  estate :  supposing  it 
to  be  an  estate  for  years,  no  administration  woidd  be  ne- 
cessary in  such  a  case  as  this,  where  the  lessor  of  the  plain- 
tiff claims  it,  not  by  representation,  but  in  faia  marital 
right,  the  term  having  vested  in  him  by  survivorship 
as  a  chattel  real :  1  Williams  on  Executors,  468,  and  the 
authorities  there  cited.     And  if  it  be  an  estate  for  livesi 

(a)  5  Taunt.  385.  {h)  Ante,  129. 
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the  case  does  not  state  that  it  was  to  Stephens  and  his  E*eh.  rf  Pko^ 
heirs  (a).     [Alderson,  B. — It  is  tolerably  plaini  looking  at 


the  whole  case,  that  it  was  a  lease  for  lives  in  the  ordinary 

terms ;  the  probability  is  that  John  and  David  Stepliens 

were  lives  in  the  lease.    It  is  fbv  you»  however^  to  make     wiLUAMt. 

out  that  tliere  is  no  supposition  of  any  leas&  that  will  not 

entitle  the  plaintiff  to  judgment.] 

Lord  Abinobii»  C,  B. — I  think  there  can  be  no  doubt, 
as  to  the  leasehold  estatCi  that  our  judgment  ought  to  be 
for  the  defendant.  If  it  had  been  found  specially  that  the 
lease  was  for  years,  it  would  be  a  different  case;  but  the 
probability  clearly  is  that  it  was  for  lives.  As  to  the  free- 
hold, the  question  turns  entirely  on  this,  for  what  time  the 
trustees  took  the  legal  estate.  On  that  point  we  will  take 
time  to  consider. 

Cur.  adv.  vult* 

The  judgment  c^theCSourt  was  afterwards  delivered  by 

Lord  Abinger,  C.  B.— [Having  stated  the  case,  his 
Lordship  proceeded.] — ^The  Court  intimated,  at  the  time 
of  the  argument,  that  so  far  as  respected  the  leasehold  es- 
tates there  ought  to  be  judgment  for  the  defendant :  and 
the  only  point  remaining  was,  whether  the  lessor  of  the 
plaintiffwas  entitled  to  recover  the  freehold  estate.  The  first 
question  was,  whether  the  trustees  under  the  will  of  Cathe- 
rine Stephens  took  the  legal  estate.  The  will  is  certainly 
obscure;  but  on  the  whole  the  Court  are  of  opinion  that 
the  whole  legal  estate  vested  in  the  trustees;  therefore 
the  ejectment  cannot  be  sustained^  unless  the  Court  should 
be  of  opinion  that  a  reconveyance  could  be  presumed.  We 

(a)  After  the  first  argumeDt  for  lease  to  John  Stephens ;  but  the 

the  plaintiff,  the  case  stood  over,  defendant  refused  to  consent  to 

that  it  might  be  amended  by  in-  such  amendment, 
serting  a  fuller  statement  of  the 


758  CASES   IN   THE   EXCHKQUERj 

Exch,  of  PUat,  think  that  presumption  cannot  be  madei  under  the  cirGom* 

stances  of  this  case.  After  the  death  of  the  wife,  her 
husband,  the  lessor  of  the  plaintiff,  exercised  no  acts  of 
ownership.  It  has  never  yet  been  laid  down  that  a  jorj 
ought  to  presume  a  reconveyance  in  such  a  case.  Pre- 
sumptions are  made  in  favour  of  possession,  not  against  it 
The  Court  being  therefore  of  opinion  that  the  trustees 
took  the  legal  estate,  and  that  no  reconveyance  could  be 
presumed,  there  must  be,  as  to  the  whole  property  in 
dispute. 

Judgment  for  the  defendant 


NicHOLL  V.  Williams. 
Assumpsit  for     A.SSUMPSIT  for  the  use  and  occupation  of  a  farm  and 

use  And  occu- 
pation, the  sum    lands  of  the  plaintiff":  the  sum  in  which  the  defendant 

declaration  ^^^  alleged  to  be  indebted  being  105L  The  particulars 
being  105^         ^f  demand  annexed  to  the  record,  which  bore  date  before 

The  plamtiff  ' 

delivered  par-  the  declaration,  were  as  follows  : — "  The  plaintiff  seeks  to 

lows:— « The  recover  in  this  action  the  sum  of  521.  lOs.^   being  tie 

fo*reclveTin'  ^^'^'^^^  ^f  One  year" 8  rent  due  from  the  defendant  for  the 

this  action  the  occupation  of  a  farm  and  lands  of  the  plaintiff,  situate  at 

sum  of  52/.  10#.,  ,,,,-,  .        ,  , 

being  tu  ha-  &c.,  which  the  defendant  quitted  on  or  about  the  2nd  day 

year*9rentA\xe  of  February,  1833."    The  defendant  pleaded^  first,  as  to 

a!?"? ?r tif ^*""  all  but  52/.  10*.,  parcel  &c.,  non-assumpsit;  secondly,  as 

occupation  of  a  to  53/.  10*.,  residue  &c.,  payment.     The  plaintiff  tool 

he  quitted  on  issuc  ou  the  plea  of  non-assumpsit,  and  entered  a  noOe 

ary  ^'sss/'*'""  Prosequi  as  to  the  521.  10*.  mentioned  in  the  plea  of  pay- 

The  defendant  noent.     At  the  trial  before  Coleridge,  J.,  at  the  hist  as- 

afterwards  ^^  ^ 

pleaded,  as  to  sizcs  for  Glamorganshire,  the  plaintiff  having  proved  the 
non-assumpsit' '  occupation  of  the  farm  by  the  defendant  for  seyeral  years 

as  to  52^  10«., 

residue,  payment  The  plaintiff  joined  issue  on  the  plea  of  non-assumpsit,  and  entered  a  nole 
prosequi  as  to  the  plea  of  payment.  At  the  trial,  the  plaintiff  having  proyed  an  oecapadoo  te 
several  years,  at  a  rent  of  106/.  a-ycar,  the  defendant  proved  payment  of  all  the  rent:— i9«M^  that 
the  plaintiff  was  nevertheless  entitled  to  a  verdict  for  nominal  damages. 
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at  a  yearly  rent 'of  105/.,  payable  half-yearly,  the  defend-  ^«?A:  of  Pkat, 
ant  produced  his  receipts  to  shew  that  he  had  satisfied  all  ^ 

the  arrears  of  rent  due,  and  succeeded,  in  the  opinion  of  Nicholl 
the  learned  Judge,  in  establishing  that  defence.  It  was  WiLLiiucs. 
objected,  however,  for  the  plaintiff,  that  on  thia  record,  as 
it  then  stood,  such  evidence  waa  admissible  only  in  miti- 
gation of  damages.  The  learned  Judge  directed  a  ver- 
dict for  the  defendant,  giving  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  nominal  damages. 

* 

In  Easter  Term,  £.  V.  Williams  obtained  a  rule  nisi 
pursuant  to  the  leave  reserved,  against  which,  in  this  term, 

Chilton  and  Leach  shewed  cause. — ^There  was  no  evi- 
dence to  go  to  the  jury  of  any  sum  due  beyond  521. 10«., 
so  as  to  entitle  the  plaintiff  to  a  verdict  for  nominal  da- 
mages on  the  general  issue.  iParke,  B. — The  real  ques- 
tion is,  whether,  if  52L  lOs.  had  not  been  paid,  the  plain- 
tiff could,  under  these  particulars,  have  recovered  any 
thing.  The  argument  for  the  defendant  is,  that  the 
plaintiff  is  precluded  by  his  particulars  from  going  for  any 
more  than  5ZL  10«.,  which  521.  lOs.  is  disposed  of  by  the 
plea  of  payment.]  The  defendant  is  entitled  to  avail  him- 
self of  a  statement  in  the  particulars  as  strongly  as  of  an 
admission  on  the  record,  and  the  plaintiff  is  strictly  con- 
fined in  his  proof  to  the  amount  demanded  in  the  particu- 
lars :  Colson  v.  Selby  (a),  Macarthy  v.  Smith  (6),  Duncan 
V.  HiU  (c).  [^Parkey  B. — The  defendant  cannot  succeed 
without  using  the  particulars  :  then  the  whole  comes  to  a 
question  as  to  the  construction  of  the  particulars.]  In 
Coates  V.  Stevens  (df),  where  the  particulars  stated  that 
the  action  was  brought  for  30/.,  the  balance  of  an  account 
of  40/.,  and  the  defendant,  among  other  pleas,  pleaded 
payment  of  10/.,  the  Court  said  that  plea  was  unnecessary, 

(a)  1  Esp.  N.  P.  C.  462.  (c)  2  Bred.  &  B.  684. 

(6)  8  Bioflr.  145 ;  1  M.  &  Scott,         (<0  2  C.  M.  &  R.  118. 
227. 
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Bjtek.  of  PiHu,  as  payment  of  that  sum  was  admitted  by   the  partkv* 

J'  ^     lars.     In  Ernest  v.  Brown  (a),  the  Court  of  Common  Picti 

NicuoLL       certainly  held,  that  in  debt  the  defendant  could  not  aYsil 

William*,     himself  of  a  payment  admitted  by  the  particulars,  without 

a  plea  of  payment.    Coates  v.  Stevens  was  there  citediand 

was  distinguished  on  the  ground  that  it  was  an  acUon  of 

assumpsits — The  Court  here  called  upon 

E,  V.  WiUiams  and  NiekoU,  in  support  of  the  mk.— 
It  was  not  competent  to  the  defendant  to  go  mto  a  cose  of 
payment^  as  an  answer  to  the  action,  under  the  plea  of  noo* 
assumpsit.  At  the  trial,  no  reference  was  made  by  the 
defendant  to  the  particulars,  as  controlling  the  plaintiff's 
proof;  if  he  had  relied  on  them,  he  ought  to  have  con- 
tended, as  soon  as  he  had  proved  the  payments,  that  the 
plaintiff  was  restrained  by  the  particulars  from  going  be- 
yond the  52L  \0s.,  and  therefore  had  no  case  to  go  to  the 
jury  on  the  general  issue :  but  the  case  was  met  altogether 
on  the  ground  that  the  rent  had  been  fully  paid.  Bat, 
without  reference  to  that  objection,  the  plaintiff  is  entitled 
to  make  this  rule  absolute.  If  the  argument  on  the  part  of 
the  defendant  be  good,  then,  even  if  the  plaintiff  had  had 
the  strongest  possible  case  in  favour  of  his  claim  to  an 
amount  beyond  521.  lOs,,  he  would  equally  have  been  pre- 
cluded from  going  into  it.  Suppose  a  declaration  in  lOQL 
for  goods  sold,  and  particulars  giving  credit  for  the  pay* 
ment  of  50/. ;  that  goods  to  the  value  of  50/.  had  been  sold 
to  the  defendant,  and  paid  for,  and  other  50/L  worth  had 
been  sold  to  a  party,  as  to  whom  there  was  a  question 
whether  he  was  a  lawfully  authorized  agent  of  the  defend- 
ant or  not ;  the  defendant  pleads,  as  to  50/.,  payment,  and 
as  to  the  residue,  non-assumpsit ;  and  the  plaintiff  enters 
a  nolle  prosequi  as  to  the  50/.  of  which  payment  is  plead- 
ed :  Could  the  defendant  say,  '^  I  will  restrict  you,  the 

(6)  3  Biag.  N.  C.  674;  4  Scott,  385. 
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plaiotiff,  to  the  50/.,  and  as  to  that  I  liave  pleaded  pay*  Anft.  rf  Pkatt 
meot,  which  you  have  admitted?"    The  right  construe-  J*  - 

tion  of  the  record  is,  that  the  plea  of  payment  should  be  Nicboia 
taken  to  be  addressed  to  the  SOL  for  which  credit  was  wituAJts. 
given  in  the  particularsi  and  the  non-assumpsit  to  deny 
the  rest  of  the  declaration.  The  plaintiff  could  not  new 
assign  in  such  a  case,  because  thereby  he  would  abandon 
one  of  the  sums  of  50/.,  and  he  would  be  unable  to  prove 
a  third.  Besides,  a  new  assignment  is  proper  only  where 
the  plea  assumes  to  answer  the  whole  declaration ;  where 
it  does  not,  the  plaintiff  may  give  evidence  of  that  part  for 
which  he  really  goes,  on. non-assumpsit:  Bull.  N.P.  17; 
1  Saund.  299,  a,  n.  (b) ;  Barnes  v.  Hunt  (a).  Hall  v.  Middle- 
ten  (6).  If  Ernest  v.  Brown  be  law,  the  defendant  was 
bound  to  plead  to  the  sum  of  5&L  lOt.  for  which  the  plain- 
tiff has  given  him  credit.  Any  distinction  between  debt 
and  indebitatus  assumpsit  could  hardly  be  the  foundation 
of  the  judgment  in  that  case :  non-assumpsit  and  nunquam 
indebitatus  equally  negative  the  existence  of  a  state  of 
fiicts  from  which  the  legal  promise  is  to  be  implied :  and  if 
the  particulars  operate  as  an  admission  of  part  payment, 
that  admission  cannot  be  nsed  in  either  case  without  a 
plea  of  payment.  There  will  be  great  inccmvenience  in 
treating  the  particulars  as  of  force  to  control  the  record, 
because  they  are  of  a  shifting  nature:  the  record  alone 
ought  to  be  looked  at  in  considering  the  effiect  of  the  pleas, 
and  the  particulars  used  only  as  matter  of  evidence.  Here, 
however,  the  defendant  having  it  in  his  power  to  plead 
payment  generally,  has  chosen  to  plead  it  as  to  52/.  10a. 
only,  and  by  pleading  the  general  issue  also,  to  lead  the 
plaintiff  to  suppose  that  he  denies  the  occupation  as  to  the 
residue.  [Parke^  B. — You  say,  that  if  you  had  taken 
issue  on  that  plea  you  would  have  been  beaten,  because 
you  have  a  right  to  say  the  defendant  addresses  himself 

(o)  11  East,  451.  ih)  A  AdoL  «r  E.  1^. 
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Bxeh.  of  PUat,  to  that  Sum  of  521.  lOs*  for  which  you  have  given  him  cre- 

-»     dit]    That  is  the  argument :  he  ought  to  have  pleaded  pay- 

NicHOLL       ment  generally,  whereas  he  chooses  to  address  himself  to 

Williams,      the  particulars,  independently  of  the  record.  [^Parke,  B. — 

The  plaintiff  is  wrong  in  the  first  instance ;  he  should  have 

declared  for  52L  10s.  only.]     That  is  so  ;  but  so  is  eveiy 

plaintiff  who  goes  for  a  larger  sum  than  he  claims  by  his 

particulars.     Here  there  clearly  had  been  an  occupation 

sufficient  to  surmount  the  whole  105/. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  bj 

Parke,  B. — The  plaintiff  in  this  case  declared  for  use 
and  occupation,  stating  the  defendant  to  be  indebted  in 
the  sum  of  105L  Before  declaration,  the  defendant  ap- 
plied for  particulars  of  the  plaintiff's  demand^  which  were 
accordingly  given  in  this  form  : — "  The  plaintiflT  seeks  to 
recover  in  this  action  the  sum  of  52L  iOs.,  being  tie 
balance  of  one  year's  rent,  8cc."  The  year's  rent  being 
admitted  to  be  105/.,  the  particular  is  equivalent  to  a 
statement  that  the  plaintiff  proceeds  for  52L  10s,,  half  a 
year's  rent,  the  other  half-year's  rent  being  paid.  The 
defendant  pleaded,  as  to  all  but  52/.  10^.,  non-assumpsit; 
and  as  to  the  62L  10^.,  residue,  payment.  The  plaintiff 
joined  issue  on  the  plea  of  non-assumpsit,  and  entered  a 
nolle  prosequi  as  to  the  plea  of  payment.  On  the  tritl, 
before  my  Brother  Coleridge,  the  plaintiff  went  into  bis 
case ;  the  defendant  produced  his  evidence  on  the  ques- 
tion whether  the  whole  year's  rent  was  paid  or  not ;  and 
the  learned  Judge  intimated  his  opinion  that  it  was,  and 
directed  a  verdict  for  the  defendant ;  but  reserved  liberty 
to  the  plaintiff's  counsel  to  move  to  enter  a  verdict  for 
nominal  damages.  In  the. course  of  the  discussion,  the 
particulars  annexed  to  the  record  were  referred  to  by  the 
defendant's  counsel,  but  he  did  not  use  them  in  the  early 
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part  of  the  case,  to  confine  the  plaintiff  as  to  proof.  A  ^«y*«  rf  ^fe«»» 
rule  nisi  having  been  obtained  to  enter  a  verdict  pursuant  v.^.^^^^.^ 
to  the  leave  reserved,  the  question  now  is,  whether  it  ought  Nicholi. 
to  be  made  absolute.  We  are  of  opinion  that  it  ought.  Williams. 
The  Mrhole  question  (urns  upon  the  true  construction  of 
the  particulars  and  pleadings  in  this  case,  taken  together. 
The  particulars  were  given  before  the  declaration ;  but  as 
they  were  never  amended,  they  must  stand  as  if  they  had 
been  delivered  with  the  declaration,  or  afterwards.  These 
particulars  in  substance  admit  the  payment  of  5S/.  10^.,  a 
half-year's  rent ;  and  the  question  is,  whether  the  plea  of 
payment  of  b9,L  10^.  refers  to  the  sum  so  admitted,  or  to 
the  balance  which  the  plaintiff  seeks  to  recover.  If  the 
defendant  had  understood  at  the  time  of  the  trial  that  it 
referred  to  the  latter,  he  would  naturally  have  instructed 
his  counsel  to  insist  (which  he  did  not)  on  restricting  the 
plaintiff  to  going  into  any  proof  at  all;  for  in  that  view  of 
the  case  there  would  have  been  no  question  to  try,  after 
the  plaintiff  had  admitted  payment.  On  the  other  hand, 
unless  he  had  meant  at  the  time  of  pleading  to  apply  the 
plea  of  payment  to  the  5&L  10^.  in  question,  he  would 
have  pleaded  improperly  with  a  view  to  his  intended  de- 
fence. We  have  a  difficulty  in  saying  what  the  defendant 
intended,  but  we  must  construe  the  plea  as  we  think  it 
would  have  been  understood  by  the  plaintiff  or  any  other 
person.  Now,  as  it  was  optional  in  the  defendant  to  use 
the  particulars  or  not  on  the  trial  to  restrain  the  plaintiff, 
the  plaintiff  could  not  tell  whether  they  would  be  soused; 
and  finding  the  plea  of  payment  of  52/.  10^.,  apart  of  the 
demand,  and  knowing  that  such  amount  had  been  paid,  he 
could  not  safely  have  taken  any  other  course  than  to  admit 
the  payment — he  could  not  have  acted  upon  the  plea  as  hav- 
ing any  other  meaning  than  a  plea  of  part  payment  of  the 
demand.  In  that  sense  we  think  the  plea  must  be  under- 
stood.    And  if  the  recent  unreported  decision  (a)  of  the 

(a)  Since  reported ;  see  ante,  p.  760. 


764 


CASKS  IM  THE  KXCHKaUKR, 


NiCUOLL 

V. 
WlWAMt. 


B*^  of  PUm,  Court  of  Common  Pleasj  in  Ernest  ▼•  Braum,  be  right,  that 

the  defendant  could  not  have  availed  himself  of  the  part 
payment  admitted  in  the  particulars,  by  restraiDing  the 
plaintiff  in  point  of  evidence,  and  must  have  pleaded  part 
payment,  there  can  be  no  question  as  to  the  meaDinig  of 
the  plea.  We  do  not,  however,  feel  it  necesaarj  to  decide 
whether  the  defendant  was  bound  to  plead  payment,  after 
such  a  particular  as  this,  or  not ;  for  we  think,  without  r^* 
lying  on  that  case,  we  must  construe  the  plea  as  intended 
to  apply  to  the  payment  admitted.  To  avoid  similar  ques- 
tions in  future,  the  obvious  course  which  ought  to  be  pur- 
sued in  the  like  cases  is  for  the  plaintiff  to  adopt  the  node 
of  declaring,  which  we  have  been  informed  is  now  not  ob- 
frequent — to  aver  the  part  payment  in  the  declaration,  or 
to  insert  in  the  declaration  the  real  amount  which  the 
plaintiff  seeks  to  recover.  We  are  of  opinion  tbat  the  mk 
must  be  made  absolute. 

Rule  absolute. 


Kenyon  9.  Wab:es. 

Auumpsitfor  A.SSUMPSIT  for  wages.  Plea,  non  assumpsit. 
noffausumpsit.  At  the  trial  before  Lord  Ahinger,  C.  B.,  at  the  Middle- 
Jf^dem^r^'  sex  Sittings  after  last  Hilary  Term,  the  plaintiff  proved 
suted  a  claim  j^ig  service  to  the  defendant  for  a  period  commencing  b 
15«.  per  week,  April  1833,  and  ending  in  October  1836,  for  which  he 
gether  toliSL/  claimed  payment  at  the  rate  of  15s.  per  week.  The  defend- 
ed gave  credit  ^^^j  insisted  that  he  was  only  liable  to  pay  wages  at  the 

for  payments  •'  r   j         & 

on  account  to      rate  of  7s.  a  week,  and  if  so,  he  contended  that  the  whole 

the  amount  of 
70;.    At  the 

trial,  the  defendant  put  the  particular!  in  evidence,  as  shewing  a  payment  of  70iL ;  and  tejay 
having  found  that  the  plaintiff  was  only  entitled  to  wages  at  the  rate  of  7t.  per  week  (which  de- 
stroyed the  balance  of  78^  claimed  by  the  plaintiff)  gave  a  verdict  fbr  the  defendsuBt:-— AMi» 
that  the  particulars  were  properly  received  in  evidence  as  an  admission  of  the  pnyoients  and,  it 
not  having  been  objected  at  the  trial  that  they  could  only  be  used  in  reduction  of  damages^  and  not 
in  bar  of  the  action,  that  the  ^rerdia  ought  not  to  be  disturbed. 

Qtufre,  whether  payments  admitted  in  the  particulars  need  be  pleaded  (a), 

(a)  This  case  was  decided  earlier  in  the  term  than  the  preceAof^. 


78    1     2i 


It  was  objected  for  the  plaintiff,  that  the  defendant  could 
not  use  the  particulars  without  taking  the  whole  together, 
and  if  that  were  done,  then  that  they  shewed  a  balance 
against  hiro ;  and  secondly,  that  they  could  not  be  used 
at  all  for  the  purpose  of  shewing  a  payment,  unless  there 
were  a  plea  of  payment  on  the  record.  The  Lord  Chief 
Baron,  however,  allowed  the  defendant  to  use  the  particu« 
lars  as  evidence ;  and  the  jury  having  found  that  the  plain- 
tiff was  entitled  to  7^.  a  week  only,  which  destroyed  the 
balance  of  781.  Is.  2\d.  claimed  by  the  plaintiff,  they  gave 
a  verdict  for  the  defendant.  Hnmfrey  having,  in  Easter 
Term  last,  obtained  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial, 

Tkeaiger  now  shewed  cause. — ^The  particulars  of  de- 
mand having  admitted  the  payment  of  70/.  on  account,  the 
case  stands  precisely  the  same  as  if  there  had  been  a  plea 
of  payment  of  70/.  which  was  admitted,  and  so  much  struck 
out  of  the  declaration.  The  only  claim  for  which  the 
plaintiff  proceeds  is  the  balance  of  78/.     The  case  of 


Waeeb. 
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demand  was  satisfied,  as  appeared  from  the  plaintiff's  pap-  Bsteh.  qfPhtm, 

ticulars.     The  particulars  were  in  the  following  form : —  ^ 

Kbntoh 
To  money  paid  by  the  plaintiff  for  the  defend-^     £     s.    dm        ^  «. 

ant,  and  for  money  lent  by  the  plaintiff  to  1    1 1   |o    ot 

defendant,  at  various  times  from  May  1833  | 

to  September  1836  J 

Towages  from  April  22,  to  September  ^fX    ir  i^f    a 

1833,  at  I5s.  per  week  J 

To  wages  from  October  1st,  1833,  to  Octo-1  |  .g    ^    q 

ber  22,  1836,  at  I5s.  per  week  / 

148     1     2i 
Payments  on  account        -  -    70    0    0 
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Bseh.  of  PUat,  Booth  V.  Howard  (a\  which  was  cited  at  the  trials  only 

1837. 

'  ^    decided  that  the  particulars  are  not  incorporated  in  tbe 

Rbnton  declaration  as  a  part  of  it«  and  has  no  bearing  on  the  pre- 
Wakbs.  sent  case.  Tiiere  Patteson,  J.,  says :  "  They  (the  parti- 
lars)  are  for  the  benefit  of  the  defendant,  and  although  the 
defendant  might  have  pleaded  as  to  the  8/.  9«.  Gd.  the  ge- 
neral issue,  and  as  to  the  residue  of  the  demand  payment 
of  5/.  into  Court,  and  would,  I  think,  have  taken  a  better 
course  if  she  had  so  pleaded,  yet  I  am  not  prepared  to  say 
that  she  was  bound  to  do  so."  The  particuUrs  shewed  that 
the  plaintiff  is  suing  for  the  balance  of  7SL,  which  is 
founded  upon  the  claim  for  wages  at  the  rate  of  lot*  a 
week,  and  which  balance  is  ascertained  not  to  be  due  by 
the  finding  of  the  jury.     The  verdict  was  therefore  right 

PlaU  and  Humfrey^  contra. — The  particulars  of  demand 
cannot  be  considered  as  incorporated  in  the  declaration. 
According  to  the  decision  of  the  Court  of  Common  Pleas 
last  Term  in  Ernest  v.  Brown  (6),  payment  must  be  pleaded, 
notwithstanding  an  admission  of  such  payment  in  the  parti- 
culars of  demand.  IParke,  B. — How  can  the  plaintiff 
avoid  the  costs  of  a  nolle  prosequi  if  he  discontinues  on  a 
plea  of  payment,  otherwise  than  by  an  admission  in  his 
particulars  ?]  By  excluding  that  sum  from  his  declaration, 
or  by  expressly  admitting  it  in  his  pleading  as  a  payment 
made  on  account,  and  then  alleging  a  promise  to  pay  the  dif- 
ference. [ParkCf  B. — That  would  be  a  singular  course  (c). 
Would  the  payment  admitted  be  a  traversable  fact? 
Lord  Abinger,  C.  B. — What  would  non  assumpsit  put  in 
issue  in  such  a  case  ?]  The  promise  alleged,  which  is  to 
pay  the  difference.  IParke,  B. — The  plaintiff  would  have 
to  prove  sucii  a  promise.  From  what  time  would  the 
Statute  of  Limitations  have  to  run  f  Lord  Abinger,  C.  B. 
You  would  make  the  declaration  a  statement  of  a  special 

(a)  5  Dowl.  P.  C.  438.  (b)  4  Scott,  386 ;  3  Bing.  N.  C.  674. 

(c)  But  bce  the  preceding  case. 
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contract  on  an  account  stated.]     Such  a  form  is  not  now  E*ch.  of  Pteat, 

1837 
unfrequent  in  practice.     At  all  events,  the  defendant  not     %  *   ^ 

having  pleaded  payment  in  bar,  he  can  only  give  the  par-      Kenton 

ticulars  in  evidence  in  reduction  of  damages.  Wakbs. 

Lord  Abinger,  C.  B. — It  is  not  necessary  to  give  an 
opinion  on  the  last  point,  as  that  was  not  taken  at  the 
trial.  The  particulars  were  put  in  to  shew  that  the  plain- 
tiff limited  his  claim  to  the  balance,  if  any,  due  for  wages. 
The  jury  were  of  opinion  that  there  was  no  balance  due. 
The  particulars  only  claimed  a  balance,  which  was  de- 
stroyed by  the  finding  of  the  jury. 

Parke,  B. — I  think  this  rule  ought  to  be  discharged, 
because  the  objection  that  the  plaintiff  was  at  all  events 
entitled  to  nominal  damages,  was  not  taken  at  the  trial. 
Had  that  point  been  raised,  we  should  have  had  to  consi- 
der a  question  which  must  soon  be  determined,  viz.  whe- 
ther a  payment  admitted  by  the  particulars  must  be  plead- 
ed. Had  it  not  been  for  the  decision  of  the  Court  of 
Common  Pleas  in  Ernest  v.  Brown,  I  should  have  had 
little  or  no  doubt  upon  the  subject.  Before  that  case  I 
entertained  a  strong  opinion,  and  so  expressed  it  in  Coaies 
V.  Stevens  (a),  that  such  a  pa^^ment  need  not  be  pleaded. 
I  thought  that  the  particulars  were  given  to  the  defend- 
ant to  enable  him  to  know  what  to  plead,  as  well  as  to 
restrain  the  plaintiff's  proof  of  the  claim  in  his  declara- 
tion. In  that  view  I  agree  with  the  decision  of  Patieson, 
J.,  in  Booth  v.  Howard,  that  the  particulars  are  for  the 
benefit  of  the  defendant.  It  is  said  that  in  Ernest  v.  Brown 
a  distinction  was  taken  between  debt  and  assumpsit,  with 
reference  to  this  point.  I  cannot  understand  that  distinc- 
tion, nor  am  I  at  present  satisfied  that  my  first  impression 
on  this  point,  which  I  expressed  in  Coates  v.  Stevens,  was 

(a)  2C.M.  &R.  118. 
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jScdL  4  Pkatf  wrong.    As  to  the  argument  that  the  jury  ought  to  take 
^     the  whole  of  the  particulars  together,   if  at  all,  it  it  ettiy 
Kbhtow       day's  practice  to  leave  to  a  jury  the  credit  which  a  state- 
ment made  by  a  party  in  his  own  farour   is  entitled  to^ 
and  they  may  give  credit  to  one  part  of  the  statement  and 
disbelieve  the  other. 


Wakbi. 


The  rest  of  the  Court  concurred. 


Rule  disdbiarged. 


An  instniment 
in  these  terms — 
**  1  hereby  cer- 
tify that  1  re- 
main in  the 
house,  No.  3, 
Swinton  Street, 
belonging  to 
W.  G.,  on  suf- 
ferance only, 
and  agree  to 
gire  him  imme- 
diate possession 
at  any  time  he 
may  require:'* 
— Held,  not  to 
amount  to  an 
agreement  for 
a  tenancy,  so 
as  10  require 
a  stamp. 


Barry  t^.  Goopman. 

JLRESPASS  for  breaking  and  entering  the  plaintifiTs 
house  and  expelling  him  therefrom,  and  remoTing  his 
goods :  to  which  the  defendant  pleaded  liberum  tenemen- 
tum.  At  the  trial  before  Lord  Abingerj  C.  B.,  at  the  Mid- 
dlesex Sittings  after  Easter  Term,  it  appeared  in  evidence 
that  the  plaintiff  having  been  some  time  in  possession  of 
the  house  in  question,  the  party  under  whom  he  occupied 
conveyed  the  premises  to  the  defendant,  and  the  phuntiff 
then  gave  the  defendant  the  following  written  memoran- 
dum:— "  I,  David  Barry,  hereby  certify  that  I  remain  in 
the  house  No.  3,  Swinton-street,  belonging  to  Mr.  Wilfism 
Goodman  (the  defendant)  upon  sufferance  only,  and  agree 
to  give  immediate  possession  to  the  said  William  Gkxd- 
man  at  any  time  he  may  require.     6th  July,  1836.** 

On  this  document  being  tendered  in  evidence  on  the 
part  of  the  defendant,  it  was  objected  for  the  plaintiff  that 
it  required  a  stamp,  for  that  it  amounted  to  an  agreement 
for  a  new  tenancy,  not  to  a  mere  attornment.  The  Lord 
Chief  Baron  overruled  the  objection,  and  the  defendtot 
had  a  verdict. 


Kellff  now  moved  for  a  new  trial,  and  renewed  the  same 
objection.  This  memorandum  amounted  to  an  agreement 
for  a  tenancy,  although  on  sufferance  only,  and  ought 
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therefore  to  have  been  stamped :  Cornish  v.  SeareU  (a).  Eteh.  tf  pietu, 
There  Holroyd,  J.,  says:  ''Attornment  is  the  act  of  the 
tenant's  putting  one  person  in  the  place  of  another  as  his 
landlord.  The  tenant  who  has  attorned  continues  to  hold 
upon  the  same  terms  as  he  held  of  his  former  landlord.  But 
here  the  agreement  is  for  a  new  tenancy,  and  is  for  a  time 
and  upon  conditions  which  may  vary  from  those  in  the  for- 
mer lease,  according  to  the  agreement  of  the  parties."  Such 
is  the  case  here  also :  a  new  tenancy  on  different  terms, 
viz.  by  sufferance,  is  created  between  these  parties.  The 
plaintiff  will  not  be  a  trespasser  until  required  to  give  up 
possession.  In  Cornish  v.  SeareU  the  instrument  gave  the 
plaintiff  no  more  interest  than  amounted  to  an  excuse  for  a 
trespass,  unless  an  agreement  were  subsequently  made ;  it 
communicated  only  a  right  to  remain  in  possession  for  an 
uncertain  time,  which  might  be  determined  the  next  hour. 
The  memorandum  in  the  present  case  gives  no  less.  The 
plaintiff  does  not  engage  with  the  new  landlord  merely  on 
the  terms  of  the  old.  [Alderson^  B. — It  seems  to  be  a 
mere  certificate  that  the  former  lease  has  expired.]  Ex- 
cept by  this  paper,  no  privity  was  shewn  between  the 
parties ;  there  was  no  evidence  that  the  defendant  was 
any  thing  but  a  mere  stranger  down  to  the  time  of  its  being 
signed. 

Lord  Abinoer,  C.  B. — It  appeared  to  me  that  this  was 
a  mere  admission  that  the  house  was  the  house  of  Good* 
man,  and  that  he,  the  plaintiff,  had  no  interest  whatever 
in  it.  As  to  the  agreement  to  give  it  up,  that  followed  as 
a  matter  of  course ;  no  stipulation  to  give  it  up  was  ne- 
cessary. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  8  B.  &  Cr.  471  s  1  Man.  ft  R.  703. 
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GouGH  r.  Bryan, 

CsM  for  driving  C/ASE. — The  declaration  stated  that  the  plaintiff,  on  tbe 

defendant    ^  10th  day  of  March,  1837,  was  lawfully   possessed  of  s 

*Sniiff'i  «r-  carriage  called  a  chaise,  and  of  a  liorse  then  drawing  the 

riage,in  which  game,  and  in  which  said  carriage  A.  G.  and  M.  G.,  the  sons 

were  two  ofhia  i../t»  i  -i-         •  ii 

■ont,  and  injur-  and  Servants  of  the  plaintiff,  were  then  riding  m  and  along 
Plea!  '•uJqs'"  ^  public  and  common  highway ;  and  the  defendant  was  also 
^  ****rSlr*"'  ^^^^  possessed  of  a  common  stage  coach  then  used  by  him 
was  under  the  for  the  Conveyance  of  certain  passengers  from  London  to 
f^on^fone  of  Clapton,  and  of  two  horses  then  drawing  the  same,  and 
hUsona,whowas  ^hi^h  said  coach  and  horses  were  then  under  the  care, 

driving  it,  and 

that  the  defen-  government,  and  direction  of  a  certain  servant  of  the 
servant,  was  defendant,  who  was  then  driving  the  same  ;  neverthelett 
properly  driving  ^^^  defendant  then,  by  his  said  servant,  so  carelessly  and 
his  coach;  that    improperly  drove,  floverned,  and  directed  his  said  coach 

if  the  plaintiff 's  r      r       /  »  o  f 

son  had  driven  and  horscs,  that  by  and  through  the  carelessness  and  im- 
careniUy*and  proper  conduct  of  the  defendant  by  his  said  serrant  in 
properly,  no        ^(^^^  behalf,  the  said  coach  of  the  defendant  ran  and  strud 

collision  would  ' 

have  uken         with  great  force  and  violence  upon  and  against  the  said 
injury  have         Carriage  of  the  plaintiff,  and  crushed  and  injured  it,  and 
to  thepiiSndff's  broke  one  of  the  sliafts  thereof,  &c.  &c« 
carriage  or  to  Pleas,  first,  not  guilty.     Secondly,  that  before  and  at  the 

his  sons;  but  .        . 

that  the  plain-  said  time  wheii,  &c.,  the  said  carriage  of  the  plaintiff,  and 
the  carriage  so  the  said  horse  then  drawing  the  same,  were  under  the 
i^prSeriy  *hat  S^^^^^^^>  government,  management,  and  direction  of  one 
it  ran  and  struck  of*  the  said  sons  of  the  plaintiff,  who   was  then   driving 

against  the  de-  .  , 

fendant't  coach,  the  same  in  and  along  the  said  highway,  and  the  said  ser- 
rhereof,Tnd°'  ^^"^  ^^  ^^^  defendant  was  then  carefully,  skilfully,  and 
without  any        properly  driving  the  said  stage  coach  of  the   defendant, 

improper  con- 
duct of  the  defendant  by  his  servant,  the  defendant's  coach  ran  and  struck  against  tbe  plaintiff's 
carriage,  whereby  the  supposed  damages  in  the  declaration  mentioned  were  occasioned  t  ao  that  if 
any  damage  was  occasioned  to  the  plaintiff's  carriage  or  to  his  sons,  it  was  occasioned  by  the  care- 
lessness, npgligence,  and  improper  conduct  of  the  plaintiff's  son  so  driving  his  carriage:  without 
this,  that  the  defendant,  by  liis  servant,  so  carelessly  and  improperly  drove  his  coach,  that  by  and 
through  his  carelessness  and  improper  conduct  in  that  behalf,  tlie  defendant's  coach  struck  against 
the  plaintiff's  carriage,  in  manner  and  form,  &c.;  concluding  to  the  country:— AeM  bad  on  apcdil 
demurrer. 
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and  the  horses  drawing  the  same,  in  and  along  the  said  Exch.  of  pi§m, 
highway  :  and  the  defendant  further  says,  that  if  the  said  -* 

son  of  the  plaintiff,  who  was  so  then  driving  the  said  car-       Gouoh 

Ml 

riage  and  horse  of  tlic  plaintiff  in  and  along  the  said  high-  Brtan. 
way,  and  so  had  the  guidance,  management,  government, 
and  direction  thereof,  had  driven,  guided,  governed, 
managed,  and  directed  the  said  carriage  and  horse  of  the 
plaintiff  carefully,  skilfully,  and  properly,  and  in  as  mo* 
derate  a  manner  as  he  ought  to  have  done,  no  collision 
would  have  taken  place  between  the  carriage  of  the  plain- 
tiff and  the  said  stage  coach  of  the  defendant,  nor  would 
any  damage  or  injury  have  been  occasioned  to  the  said 
carriage  and  horse  of  the  plaintiff,  or  either  of  them,  or  to 
the  said  sons  and  servants  of  the  plaintiff,  or  to  either  of 
them ;  but  he  further  says,  that  just  before  and  at  the  said 
time  when,  &c.,  the  said  son  and  servant  of  the  plaintiff 
who  so  had  the  guidance,  government,  management,  and 
direction  of  the  said  carriage  and  horse  of  the  plaintiff, 
drove,  guided,  managed,  and  directed  the  same  so  care- 
lessly, negligently,  unskilfully,  and  improperly,  and  with 
such  velocity  and  violence,  in  and  along  the  said  highway 
there,  that  the  said  carriage  of  the  plaintiff,  at  the  said 
time^  when,  &c.,  ran,  struck,  and  was  driven  with  great 
force  and  violence  upon  and  against  the  said  stage  coach 
of  the  defendant,  and  by  means  thereof,  and  without  any 
carelessness  or  improper  driving,  government,  or  direction 
of  the  said  coach  and  horses  of  the  defendant,  and  without 
any  carelessness,  improper  conduct,  or  default  of  the  de- 
fendant by  his  said  servant,  the  coach  of  the  defendant  ran 
and  struck  upon  and  against  the  said  carriage  of  the  plain- 
tiff, whereby  the  supposed  damages  and  injuries  in  the 
declaration  mentioned  were  caused  and  occasioned  as 
therein  alleged ;  and  so  the  defendant  says,  that  if  any 
hurt  or  damage  then  happened  or  was  occasioned  to  the 
said  carriage  and  horse  of  the  plaintiff,  or  either  of  them, 
or  to  his  said  sons  and  servants,  or  either  of  them^  the 
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jUt*.  9f  Pkta^  same  happened  and  waa  occaaioned  by  the  carelettneM* 
**  ^  negligence,  unakilfulness,  and  improper  conduct  of  the 
OouoH  said  son  and  servant  of  the  plaintiff  who  wa8  so  dririi^ 
the  said  carriage  and  horse  of  the  plaintiff;  and  which 
running  and  striking  of  the  said  coach  of  the  defendant 
upon  and  against  the  said  carriage  of  the  plaintiff  in  this 
plea  mentioned,  and  caused  and  occasioned  as  in  this  plea 
nen tinned,  were  and  are  the  supposed  running  and  striking 
of  the  said  carriage  of  the  defendant  against  the  plaintiff 
in  the  declaration  mentioned,  and  whereof  the  frfaintiffiias 
shove  thereof  complained  against  the  defendant;  vitboot 
this,  that  the  defendant  at  the  said  time,  when,  fte.,  by 
his  said  servant,  so  carelessly  and  improperly  diovs^ 
governed,  and  directed  bis  said  coach  and  horses,  that  by 
and  through  tlie  carelessness  and  improper  conduct  of  die 
defendant  by  his  said  servant  in  that  bdialf,  the  coach  of 
the  defendant  then  ran  and  struck,  &c,  in  manner  and 
form  as  the  plaintiff  has  above  thereof  complained  against 
him  the  defendant :  concluding  to  the  country. 

Special  demurrer,  on  the  ground  that  the  {dea  was  argu- 
mentative, and  amounted  to  the  general  issne,  and  that 
divers  unnecessary  and  superfluous  matters  were  slated  in 
it,  and  also  divers  of  the  matters  contained  in  it  were 
stated  hypothetically,  and  without  any  certain  or  positivs 
or  direct  allegation  thereof.     Joinder  in  demurrer. 

Russell  Crumetf, in  support  of  the  demurrar,  was  stopped 
by  the  Court. 

Kelly,  in  support  of  the  plea. — ^Tbe  question  is,  whether, 
since  the  new  rules,  the  plea  is  open  to  a  special  denmrrer, 
on  the  ground  that  it  amounts  to  what  is  now  called  the 
general  issae  in  case.  The  old  general  issue  was  much 
more  comprehensive  than  the  new  plea  of  noC  guiky. 
Before  the  new  rules,  release  or  payment  might  bsTe  been 
given  in  evidence  under  the  general  issue,  though  tkey 
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might  also  hive  been  pleaded.     A  plea,  therefore,  would  ^E««**  ff  ^^^^•'h 
not  then  have  necessarily  been  bsd  because  amounting  to  ^  *  -* 

the  general  issue.  But  the  objection  here  can  only  be  that  Oouoa 
the  plea  amounts  to  not  guilty — not  to  the  general  issue ; 
they  were  synonymous  until  the  new  rules,  but  they  are 
not  BO  now :  there  is  now  no  general  issue  in  case.  Each 
of  the  three  allegations  in  the  declaration — the  possession 
of  the  plaintiff— the  possession  of  the  defendant-^and  his 
negligence,  is  equally  necessary  to  the  maintenance  of  the 
action,  and  the  denial  of  any  of  them  fatal  to  it :  the 
denial  of  the  negligence  goes  under  the  old  name  of  ''  not 
guilty,''  but  it  is  in  fact  no  more  than  the  others — a  denial 
of  a  particular  allegation  in  the  declaration.  [Alderson^ 
B.--The  reason  of  the  mie  was,  that  by  the  general  issue 
yon  give  the  plaintiff  an  opportunity  of  several  repUcations, 
whereas  by  pleading  the  same  defence  specially  you  drive 
him  to  one  replication,  taking  issue  on  one  &ct.  If  indeed 
the  general  issue  raises  one  fact  only,  that  reason  does  not 
^PP'tO  Here  the  plea  of  not  guilty  would  only  have  the 
effect  of  raising  an  issue  on  the  mere  (act  of  negligence ; 
this  plea  therefore  puts  the  plaintiff  in  no  different  condi- 
tion. The  object  of  the  new  rules  was,  that  the  parties 
might  know  the  precise  issue  to  be  tried ;  and  that  object 
is  furthered  by  such  a  plea  as  the  present.  But  farther, 
inasmuch  as  it  is  consistent  with  die  allegations  in  the 
declaration  that  the  injury  arose  partly  by  the  plaintiff's 
negligence,  (which  would  be  an  answer  to  the  action),  the 
traverse  in  this  form  does  not  necessarily  amount  to  the 
general  issue  as  at  present  framed.  [Lord  Abinger,  C.  B. 
— The  plea  denies  any  negligence ;  but  the  declaration 
ascribes  the  whole  injury  to  the  defendant's  negligence. 
The  plea  therefore  is  in  effect  the  same  as  not  guilty. 
Alderson,  B. — ^The  whole  of  the  inducement  here  appears 
to  be  superfluous.  The  only  eflect  of  an  inducement  is 
to  raise  the  law  for  the  consideration  of  the  Court,  and  to 
qualify  the  effect  of  the  special  traverse :  but  this  induce- 
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Exeh,  of^Pieoi,  ment  does  no  such  thing.]     It  may  be  questioned  whether 
^^'  ^     the  introduction  of  merely  superfluous  matter  is  ground  of 
GouGH        special  demurrer ;  the  proper  course  is  to  apply  to  a  Judge 
Bryan.        to  have  it  struck  out. 

Lord  Abikoer,  C.  B. — I  am  of  opinion  that  this  pka  ii 
bad.  The  principal  ground  on  which  a  special  pki 
amounting  to  the  general  issue  has  been  held  bad  oa 
special  demurrer,  \s,  that  it  contains  superfluous  and  unne- 
cessary matter.  As  this  plea  concludes  to  the  country,  this 
perhaps  forms  the  only  objection  to  it;  if  it  had  concluded 
with  a  verification,  it  would  have  been  more  vicious,  becaott 
it  would  drive  the  plaintiff*,  in  his  replication,  to  select 
some  particular  fact  to  take  issue  upon.  I  do  not  accede 
to  the  proposition  that  the  new  rules  have  altered  the 
nature  of  the  general  issue ;  they  have  only  circumscribed 
the  species  of  evidence  which  may  be  given  under  it,  but 
have  still  left  the  general  issue,  as  pleaded  to  such  parts  of 
the  declaration  as  it  applies  to,  the  same,  and  all  the  oU 
objections  arising  on  it  equally  sustainable  as  before. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — It  is  laid  down  in  Comyns'  Digest  (a), 
that  '*  when  a  man  has  no  special  matter  for  his  justifica- 
tion or  excuse,  he  ought  to  plead  the  general  issue,  io  avoid 
prolixity  in  the  recor<V*  I  take  that  to  be  the  rule  ap- 
plicable here. 


GuRNEY,  B.,  concurred. 


Judgment  for  the  plaintifil 


(«)  Pleader,  E.,  13. 
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1837. 

Brind  v.  Dale. 

Assumpsit.     The  declaration  stated  that  the  defen-  Assumpsit 

danty  before  and  at  the  time  of  the  making  of  the  promise  fi^dlint  a^a  ^ 

thereinafter  mentioned,  was  a  common  carrier  of  iroods  in  «>"™on  car- 

^    °  rier,  to  recoTer 

and  by  a  certain  cart,  from  divers  places  to  divers  other  the  value  of 

places ;  and  thereupon  the  plaintiff  theretofore,  to  wit,  on  to  him,  to  be 

the  14th  November,  1836,  at  the  request  of  the  defen-  ^^^^y^^, 

dant,  caused  to  be  delivered  to  him,  as  such  carrier,  a  ^^^  ^y  *>»™»  *» 

such  carrier^  in 

certain  trunk  containing  certain  goods  and  chattels  therein  bis  cart,  from 

particularly  describedj  to  be  taken  care  of  and  safely  and  there  safely 

securely  carried  and  conveyed  by  the  defendant,  as  such  Jfrn^wthV 

carrier,  in  and  by  the  said  cart,  from  a  place  called  Nichol-  pi^ntiff,  but 

son's  Wharf  to  a  place  called  Brook's  Wharf,  and  there  to  lost  by  his 

be  safely  and  securely  delivered  by  the  defendant  for  the  pffaj^aTwhen 

plaintiff.    The  declaration  then  alleged  in  the  usual  terms  *^«  defendant 

'^  ^  received  the 

a  promise  by  the  defendant  safely  to  carry  and  convey  and  goods,  an  ex- 

11-.1  1  11.  r*  ^  •  1*1  ipreu  condition 

deliver  the  goods,  and  a  breach  in  not  carrying  safely,  and  agreement 

whereby  tiie  trunk  and  its  contents  were  lost.  7^"  "**^?, 

•^  between  him 

Fifth  plea,  that  at  the  said  time  when  he,  the  defend-  ^nd  the  piain- 

.  .  tiff,  that  the 

ant,  received  the  said  goods  and  chattels  from  the  plain-  plaintiff  should 

tiff,  and  at  the  time  the  said  supposed  promise  of  the  dc-  J^™nd*wateh 

fendant  was  made,  an  express  condition  and  agreement  and  protect 

*  ^  "the  goods  from 

was  then  made  and  entered  into  between  the  plaintiff  and  being  lost  or 

the  defendant,  that  is  to  say,  that  whilst  the  defendant  he  neglected 

carried  and  conveyed  the  said  trunk  with  the  said  goods  J^ do^by^rcaron 

and  chattels  in  and  by  his  said  cart  from  the  said  place  'thereof,  and 

called  Nicholson's  Wharf  to  the  said  place  called  Brook's  of  any  negii- 

Wharf,  he  the  said  plaintiff  would  accompany  and  follow  defendant,  the 

the  said  cart  of  the  defendant,  and  watch  and  protect  the  f^^^7i 

said  goods  and  chattels  from  being  stolen  or  lost  out  of  the  b<^d  on  special 

said  cart ;  but  that  the  plaintiff,  contrary  to  the  said  con-  amounting  to 

dition  and   agreement  in  that  behalf,   wholly   neglected  Ulfur"*'^ 
and  refused  to  accompany  and  follow  the  said  cart,  or  to 
watch  and  protect  the  said  goods  and  chattels  from  being 

VOL.  II.  E  E  E  M.  w. 
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Steh,  of  Pleat,  stolen  or  lost  from  the  said  cart :  by  reason  whereof,  and 

1837.  . 

^     not  by  reason  of  any  negligence,  carelessness,  or  impro- 

Brind        per  conduct  in  the  defendant  or  his  servant,   the  said 

Dale.        goods  and  chattels  were  lost.     Veri6cation. 

Special  demurrer,  assigning  for  causes,  first,  that  the 

said  plea  does  not  properly  confess  the  promise  in  the 

declaration;  secondly,  that  the  matter  of  defence  in  the 

said  plea  amounts  to  the  plea  of  non-assumpsit,  and  ought 

to  have  been  so  pleaded.     The  marginal  note  stated,  that 

the  plaintiff  would  also  contend  that  the  plea  was  bad  h 

substance,  inasmuch  as  the  engagement  entered  intobj 

the  plaintiff,  without  consideration,  could   not  limit  the 

defendant's  liability  as  a  common  carrier. 

Barstow,  in  support  of  the  demurrer.  The  defendant 
is  in  this  dilemma — either  the  plea  amounts  to  the  geneial 
issue,  or  it  is  no  answer  to  the  action.  It  sets  up  a  ooa- 
tract  different  from  and  incompatible  with  that  alleged  ia 
the  declaration.    The  Court  then  called  upon 

W.  H.  Watson^  to  support  the  plea.-*-The  decfauratioD 
alleges  the  defendant  to  be  a  common  carrier,  and  aten 
a  delivery  to  him  as  such.  Though  that  allegation  be 
true,  there  may  yet  be  a  special  agreement,  by  way  of 
qualification  of  his  general  liability.  [Parke,  B.*-*The 
declaration  says,  the  goods  were  delivered  to  be  taken  care 
of  by  the  defendant ;  the  plea  says  they  were  not.]  Tho 
defendant  says  in  substance,  '^  I  admit  I  recelTed  tht 
goods  as  a  common  carrier,  but  I  made  also  a  collatenl 
agreement  that  the  plaintiff  should  watch  them.**  The 
defendant  would  have  his  remedy  over  against  the  plaintiff 
for  not  watching  the  goods  pursuant  to  hia  agreemeot, 
and  so,  to  avoid  circuity  of  action,  it  is  set  up  in  the  plea 
in  discharge  of  the  plaintiff's  cause  of  action.  {Parker  B. 
ir^The  effect  of  the  agreement  is  to  protect  the  currier 
from  theft  or  loss:  that  qualifies  the  contract.]     If  the 
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Court  is  of  opinion  that  it  amounts  to  a  qualification  of  Mtnh.  of  Pk^ 
the  plaintiff's  contract,  not  to  a  substantial  and  collateral  ^  '  ^ 

contract,  the  plea  certainly  cannot  be  sustained.  Brikd 

Per  Curiam — 

Judgment  for  the  plaintiS 


Woods  v.  Rebd. 

X  HIS  was  an  action  of  trespass,  brought  by  the  plaintiff  Under  the 
against  the  defendant  for  the  seising  and  taking  of  certain  pontira^A^^^ 
goods  of  the  plaintiff.     The  defendant  pleaded  the  gene--  ^  J^"h*'*^^% 
ral  issue — not  guilty ;  and  issue  having  been  joined  there-  of  a  borough 
on,   the  following  case  was,   by  consent  of  the  parties,  tomakeareb^ 
stated  under  a  judge's  order  for  the  opinion  of  the  Court.  ■P*^'^  "^ 

After  the  passing  of  the  act  of  Parliament  5  &  6  Will.  4^ 
c  76,  "  for  the  regulation  of  municipal  corporations  in 
Dngland  and  Wales,"  various  expenses  had  been  and  were 
necessarily  incurred  in  and  by  the  borough  of  Stamford, 
in  the  county  of  Lincoln,  being  one  of  the  boroughs  within 
the  operation  of  that  statute,  in  carrying  into  effect  the 
provisions  of  the  said  act.  And  the  borough  fund  of  the 
said  borough  not  being  sufficient  for  the  payment  of  such 
expenses,  at  an  adjourned  meeting  of  the  council  of  the 
said  borough,  pursuant  to  notice  before  then  given  for 
that  purpose,  duly  held  at  the  Town  Hall,  in  and  for  the 
said  borough,  on  Saturday  the  13tb  May,  1837,  at  which 
the  mayor  and  the  major  part  of  the  councillors  of  the 
said  borough  were  present,  the  council  of  the  said  bo- 
rough estimated,  as  correctly  as  might  be,  what  amount, 
in  addition  to  the  borough  fund,  would  be  sufficient  and 
necessary  for  the  payment  of  the  expenses  which  had  been 
so  incurred  in  carrying  into  effect  the  provisions  of  the 
said  act,  the  amount  of  such  estimate  being  2S16L  2i.  l|cC  \ 
and  by  an  order  then  duly  made  at  auch  meeting,  after 

E  E  E  2 
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Bxch,  of  PUat,  reciting  that  by  the  accounts  of  the  said  borough  and 
^  '  ^  otherwise^  it  appeared  that  since  the  passing  of  the  said 
Woods  act  of  Parliament  various  expenses  had  been  necessarily 
Reed.  incurred  in  the  said  borough,  in  carrying  into  effect  the 
provisions  of  the  said  act  therein,  and  that  the  borough 
fund  of  the  said  borough  was  not  sufficient  for  the  pay- 
ment of  such  expenses^  and  that  a  considerable  sum  in 
addition  to  such  fund  would  be  necessary  for  that  plI^ 
pose ;  and  that  it  appeared  to  the  said  council  so  assem- 
bled,  and  they  had  estimated  and  did  thereby  estimates! 
correctly  as  might  be,  that  the  sum  of  £316^  2s.  \^wu 
necessary  and  sufficient  to  be  raised,  in  addition  to  the 
said  borough  fund,  to  satisfy  and  pay  the  expenses  so  in- 
curred in  carrying  into  effect  the  provisions  of  the  said 
act  of  Parliament;  It  was  ordered  by  the  said  coundl, 
that  a  borough-rate  in  the  nature  of  a  county-rate  should  be 
made  in  the  said  borough,  for  the  purpose  of  raising  the 
said  sum  of  2316/.  2s.  l^cf.  so  estimated,  and  for  that  par- 
pose  that  there  should  be  assessed,  and  the  said  councfl 
did  thereby  assess,  upon  every  parish  thereinafter  named, 
(the  same  respectively  lying  and  being  within  the  borough 
aforesaid),  the  several  and  respective  sums  of  money  there- 
inafter mentioned  to  be  charged  on  every  such  parish 
respectively,  that  is  to  say — 

Upon  the  Parish  of  All-Saints  -  £  639  10  4} 

Upon  the  Parish  of  Saint  Mary  -  179     2  9 

Upon  the  Parish  of  Saint  Michael  -  502     2  9 

Upon  the  Parish  of  Saint  John  -  266  18  0 

Upon  the  Parish  of  Saint  George  -  897  13  8J 

Upon  the  Parish  of  Saint  Martin  •  342     2  4} 

The  same  being  and  after  the  rate  of  2s.  l^cL  in  the  pound 
upon  the  full  and  fair  annual  value  of  the  messuages, 
lands,  tenements,  and  hereditaments  rateable  to  the  relief 
of  the  poor  therein ;  and  the  said  council  did  thereby  fur- 
ther order,  according  to  an  act  of  Parliament  made  in  the 
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fifty-fifth  year  of  the  reign  of  his  late  Majesty  King  George  ^ck.  of  Pieat, 
the  Third,  intituled  ''An  Act  to  amend  an  Act  of  his  Ma-  «-  ^  '  -> 
jesty  King  George  the  Second^  for  the  more  easy  assess-  Woods 
ing,  collecting,  and  levying  county  rates,"  and  the  several  Rbed. 
other  acts  of  Parliament  relating  thereto,  and  the  said 
act  of  6  Will.  4,  that  the  churchwardens  and  overseers  of 
the  poor  of  each  and  every  parish  aforesaid  respectively, 
out  of  the  money  collected  or  to  be  collected  for  the  relief 
of  the  poor  of  each  and  every  such  parish  respectively, 
should  pay  to  the  high  constable  of  the  said  borough  the 
respective  sums  of  money  so  as  aforesaid  rated  and  assess- 
ed upon  such  parishes  respectively,  within  a  certain  time 
in  the  said  order  mentioned  next  after  demand  thereof 
made  in  writing,  to  be  given  to  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parishes  respectively, 
or  any  of  them,  or  left  at  their  or  any  of  their  houses, 
or  affixed  on  one  of  the  church  doors  of  such  parish  to 
which  such  officers  should  belong,  by  the  said  high 
constable,  which  demand  the  said  high  constable  was 
thereby  directed  to  make  with  all  convenient  speed ;  and 
that  the  said  high  constable,  being  also  the  treasurer  of 
the  said  borough,  should  pay  over  the  said  monies,  when 
received,  to  the  account  of  the  borough-fund,  to  be  ap- 
plied for  the  purposes  of  and  pursuant  to  the  provisions 
of  the  said  last-mentioned  act:  and  that  in  case  such 
churchwardens  and  overseers  of  the  poor,  or  any  of  them, 
should  neglect  or  refuse  to  pay  any  of  the  sum  or  sums 
of  money  thereby  assessed,  after  demand  as  aforesaid,  the 
said  high  constable  should  and  he  was  thereby  empowered 
to  levy  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  such  overseers  of  the  poor  so  refusing  or  neg- 
lecting to  pay  the  same  as  aforesaid,  by  warrant  for  that 
purpose  first  had  and  obtained  under  the  hand  of  the 
mayor  of  the  said  borough,  and  the  seal  of  the  said  bo- 
rough, rendering  the  overplus,  if  any  there  should  be 
after  deducting  the  money  assessed  and  the  charges  of 
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SMck.  of  Fkat,  such  distress  and  sale,  to  the  respfectiTe  owner  and  ownen 
^    thereof. 
WoDBs  In  pursuance  of  the  said  order^  the  defendant,  beog 

RsifiD.        the  high  constable  of  the  borough,  and  who  held  a  wl^ 
rant  for  collecting  the  said  borough-rate,  issued  his  wl^ 
rant  to  the  overseers  of  the  poor  of  the  said  parish  of  Ssist 
Mary,  in  the  said  borough,  requiring  them  to  pay  to  hifl^ 
within  the  period  so  described  for  that  purpose,  out  of  the 
money  collected  or  to  be  collected  for  the  relief  of  tbe 
poor  of  the  said  parish,  the  said  sum  of  179L  2$.  9dL, 
being  the  proportion  of  the  last-mentioned  parish,  to  be 
paid  for  and  towards  the  said  borough-rate  in  the  nature 
of  a  county-rate,  mentioned  in  the  said  order.     The  0Te^ 
seers  of  the  poor  of  the  said  parish  of  Saint  Mary  Def- 
lected and  refused  to  pay  any  part  of  the  said  sum  of 
1121.  2s.  9d.  to  the  defendant,  the  high  constable,  withis 
the  limited  time ;  and  the  said  sum  being  in  arrear,  tbe 
plaintiff,  who  was  one  of  the  overseers  of  the  said  paridi 
at  the  time  the  said  order  for  the  borough*rate  was  made, 
and  has  held  that  office  continually  from  that  period,  wai 
duly  summoned,  according  to  the  provisions  of  tbe  sta- 
tute, for  the  nonpayment  thereof,  and  a  warrant  of  dbtreet 
was  thereupon  granted  under  the  hand  and  seal  of  the 
Mayor  of  the  borough,  directed  to  the  defendant,  requinog 
him  forthwith  to  make  distress  of  the  goods  and  chatteb 
of  the  plaintiff  and  Joseph  Barfield,  the  other  overseer  (^ 
the  said  parish,  who  had  also  refused  to  pay,  and  been 
summoned  for  the  nonpayment  of,  the  said  sum  of  lldLii. 
9d. ;  and  the  said  defendant  was  thereby  commanded,  that 
if  within  the  space  of  five  days  next  after  such  distress  by 
the  defendant  so  to  be  taken,  the  said  sum  of  179^  2s.  9d., 
together  with  reasonable  charges  of  taking  and  keeping 
the  said  distress,  should  not  be  paid,  the  defendant  should 
sell  the  goods  and  chattels  so  distrained,  and  out  of  the 
money  arising  by  such  sale  should  detain  the  sum  of  179JL 
2s.  9d.f  and  also  his  reasonable  charges  of  taking,  keepingi 
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and  selling  the  said  distressy  rendering  to  them  the  said  ^ch.  </  PUat, 
overseers  the  overplus  on  demand.  ^ 

Under  this  warrant  the  defendant  took  and  distrained        Woods 
the  goods  mentioned  in  the  declaration  in  this  cause.  rbbd. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  council  of  the  said  borough  could,  by  virtue  of  th^ 
said  statute  5  &  6  Will.  4,  c.  7(i,  legally  order  a  borough- 
rate  in  the  nature  of  a  county-rate  to  be  made  within 
their  borough,  for  the  payment  of  the  said  expenses  which 
had  before  then  been  incurred  in  carrying  into  effect  the 
provisions  of  the  said  act. 

If  the  Court  should  be  of  opinion  in  the  affirmative 
thereofi  then  the  plaintiff  agrees  that  a  judgment  should 
be  entered  against  him  of  nolle  prosequi,  immediately  after 
the  decision  of  this  case,  or  otherwise  as  the  Court  may 
think  fit:  but  if  the  Court  should  be  of  a  contrary  opinion^ 
then  the  defendant  agrees  that  judgment  shall  be  entered 
against  him  by  confession  for  40«.  damages,  immediately 
after  the  decision  of  this  case,  or  otherwise  as  the  Court 
may  think  fit ;  and  that  judgment  shall  be  entered  accord* 
ingly. 

Alexander^  for  the  plaintiff. — The  question  depends  on 
the  construction  to  be  put  upon  the  9Snd  section  of  the 
Municipal  Corporation  Act,  6  WilL  4,  c.  76,  whereby  it 
is  enacted,  that  **  in  case  the  borough  fund  shall  not  be 
sufficient  for  the  purposes  thereinbefore  mentioned,  the 
council  of  the  borough  is  thereby  authorized  and  required 
from  time  to  time  to  estimate,  as  correctly  as  may  be,  what 
amount,  in  addition  to  such  fund,  will  be  sufficient  for  the 
payment  of  the  expenses  to  be  incurred  in  carrying  into 
effect  the  provisions  of  the  act ;  and  in  order  to  raise  the 
amount  so  estimated,  the  council  is  thereby  authorized  and 
required  from  time  to  time  to  order  a  borough-rate  in  the 
nature  of  a  county-rate  to  be  made  within  their  borough ;" 
and  for  that  purpose  the  council  are  to  have  all  the  powera 
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Bxdt.  of  Pieatt  which  are  given  to  justices  in  sessions  by  the  55  Geo.  3, 
^     e.51.     The  language  of  these   provisions    is  altogether 
Woods       prospective.     The  council  are  to  estimate — a  term  dearlj 
Reed.        prospective  in  its  operation — the  money  necessary  for  pay- 
ment of  the  expenses  to  be  incurred.     This  is  a  proceed- 
ing altogether  different  from  calculating  vrhat  is  suffi- 
cient for  payment  of  expenses  which  have  been  incurred. 
The  reference  to  the  55  Geo*  3,  c.  51,  strengthens  tbii 
conclusion.     The  justices  would  clearly    have   no  power 
under  that  act  to  make  a  retrospective  rate  :  Reap  ▼•  Justiea 
of  Flintshire  (a).     The  same  is  established  with  respect 
to  church  rates :  Rex  v.  Chapehoardens  of  Hatfwarth  (i), 
and    gaol    rates:  Cortis   v*  Kent    Water    Worts    Cosh 
pany  (c). — The  Court  then  called  upon 

N.R.  Clarke  for  the  defendant. — It  is  impossible  Co 
contend  that  the  rates  are  always  to  be  made  prospectively! 
consistently  with  other  provisions  of  the  act.  Debts  must  of 
necessity  have  been  incurred  before  there  existed  a  council 
who  could  make  a  rate  at  all.  It  could  not  have  been  the 
intention  of  the  legislature  that  debts  should  be  incurred 
by  a  borough  which  it  should  have  no  means  of  paying; 
all  that  is  intended  is,  that  the  new  municipal  bodies  shall 
not  be  liable  to  the  debts  of  the  old  corporation.  The  ex- 
penses for  which  they  are  to  make  provision  are  therefore 
to  be  expenses  **  to  be  incurred" — that  is,  to  be  incurred 
after  the  passing  of  the  act.  Again,  they  are  to  estimate 
the  amount  **  as  correctly  as  may  be ;"  the  act  therefore 
contemplates  that  they  may  be  short  in  their  estimate ;  if 
so,  may  they  not  make  a  new  rate  for  the  overplus  ?  It 
must  often  be  impossible  to  calculate  precisely  k  priori 
what  will  be  the  amount  required.  Rex  v.  Justices  of 
Flintshire  is  not  an  authority  against  the  defendant :  that 


(a)  5  B.  &  Aid.  761 ;  1  D.  &         (6)  12  East,  556. 
R.  470;  2  D.  &  R.  843.  (c)  7  B.  &  Cr.  314. 
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was  the  case  of  a  rate  made  to  reimburse  parties  for  a  debt  EsmA.  </  pimm^ 

1837. 
previously  contracted,  which  was  undoubtedly  bad.     [<4f-  ^  '  ^ 

derson,  B. — ^The  general  principle  is,  that  you  cannot  Woods 
charge  a  man  for  services  which  have  been  of  no  use  to  Rbbd. 
him.  Of  what  benefit  are  the  services  of  last  year's  re- 
corder to  a  man  who  comes  to  reside  in  the  borough  this 
year?]  Every  one  who  comes  into  the  borough  has  the 
means  of  knowing  the  amount  of  the  existing  charges  on 
the  rates :  by  section  93,  accounts  of  the  receipts  and  dis- 
bursements are  to  be  entered  by  the  treasurer  in  books  to 
be  kept  for  that  purpose,  and  when  audited,  a  full  abstract 
of  the  accounts  is  to  be  printed,  and  to  be  open  to  the  in- 
spection of  all  the  rate-payers.  [Lord  Abinger,  C.  B. — 
That  is  after  the  accounts  have  been  made  up  and  passed.] 
The  first  election  of  councillors  after  the  passing  of  the 
act  was  to  be  presided  over  by  the  old  mayor,  who  was 
authorized  to  provide  polling  books,  &c. ;  and  the  ex* 
penses  of  that  election  are,  by  section  9S,  to  be  paid  out 
of  the  borough  fund,  and  if  that  be  insufficient,  by  means 
of  a  rate.  These  were  expenses  **  to  be  incurred"  in  car- 
rying into  effect  the  provisions  of  the  act  (a).  It  is  very 
different  where  they  are  expenses  not  necessarily  incurred 
until  the  council  have  money  in  their  hands.  A  church- 
warden is  not  bound  to  lay  out  any  money  until  he  has 
funds  in  his  hands ;  and  on  that  ground  Rex  v.  Chapel' 
wardens  of  Haworih  was  decided.  Again,  the  objections 
to  retrospective  rates  have  always  been  in  cases  where  the 
money  was  advanced  to  reimburse  ^ome  party.  If  a  retro* 
spective  rate  be  in  all  cases  invalid,  the  only  mode  whereby 
the  council  can  secure  themselves  is,  by  making  a  rate  for 
too  much,  which  will  be  productive  of  more  injustice  than 


(a)  It  was  admitted,  in  the  course  for  the  expenses  of  the  first  year's 

of  the  discussion,  that  a  consider-  registration,  and  the  salary  of  the 

^ble  part  of  the  amount  assessed  recorder  for  the  first  two  years, 
by  the  rate  made  in  this  case  was 
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M*eh.  of  Pieatt  the  making  of  a  retrospective  rate*  Are  all  the  offieen 
'  ^  who  have  been  employed  in  the  borough — watchmen,  con- 
W00D8  stables,  &c. — all  the  parties  who  have  trusted  the  eorpo- 
Rbbd.  ration,  to  lose  their  salaries  and  payments  ?  By  section 8( 
special  constables  are  to  be  called  out  by  the  justices  h 
case  of  need,  and  to  be  paid  a  certain  amount  a  day  by  the 
council.  This  is  a  demand  which  could  not  be  foreseen 
or  estimated.  [Alderson,  B.— You  might  urge  the  ssbm 
argument  as  to  county  and  poor's  rates :  the  answer  ki 
they  must  have  money  in  hand.  Lord  Abinger,  CS.  B.— 
They  would  then  provide  for  that  extraordinary  ezpeoie 
out  of  the  funds  in  hand,  and  immediately  make  a  new 
rate  to  supply  it.]  Suppose  the  case  of  a  rale  quashed 
for  some  technical  informality, — would  not  the  legislature 
have  made  provision  for  that  case,  if  they  had  intended 
that  the  rates  should  be  prospective  only  ?  More  injustioe 
will  be  done  by  making  excessive  rates,  and  so  taxing  hi 
future  expenses  inhabitants  who  may  leave  the  boroBgh 
in  the  meantime,  than  by  taxing  all  the  actual  inhabitanti 
for  expenses  already  incurred. 

Lord  Abinoer,  C.  B. — We  must  construe  the  act  of 
Parliament  according  to  its  words,  and  any  imaginary  or 
even  real  inconvenience  which  may  result  to  any  particu- 
lar borough  cannot  govern  our  judgment:  otherwise 
there  would  be  one  law  for  Stamford,  and  another  for 
Nottingham: — this  is  a  general  law,  and  must  be  con- 
strued generally.  If  the  words  of  the  clause  were  not  so 
clearly  prospective,  we  might  perhaps  take  advantage  of 
the  ambiguity  to  give  some  latitude  to  their  construction  | 
but  they  are  plainly  prospective  only.  The  general  in- 
convenience of  retrospective  rates  has  been  long  known 
and  recognised  in  the  courts  of  law,  on  the  ground  that 
{succeeding  inhabitants  cannot  legitimately  be  made  to  pay 
for  services  of  which  their  predecessors  have  had  the  whole 
benefit.     But  here,  independently  of  that  general  ndey 
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the  act  contains  words  which  are  in  their  nature  prospec-  ^^A-  ^  i*^^» 
tive  only.     If  they  had  reference  to  past  expenses,  they  '  ^ 

would  have  been  described  as  matter  of  calculation,  not  of  Woobs 
estimation;  and  the  words  '^to  be  incurred"  must  neces-  Hui^ 
sarily  be  read  in  conjunction  with  the  word  *'  estimate  "-» 
that  is,  to  be  incurred  after  the  estimate  is  made.  Can  we 
read  the  words  ''  to  be  incurred  "  as  meaning  **  which  hare 
been  incurred  ? "  I  think  not.  I  am  of  opinion,  there- 
fore, that  this  rate  was  invalid,  and  that  our  judgment 
must  be  for  the  plaintiff. 

BoLLAND,  B. — I  am  of  the  same  opinion.  It  is  clear 
from  the  former  part  of  this  section  that  the  legislature 
went  upon  the  presumption  that  each  borough  had  the 
funds  necessary  to  meet  past  expenses,  but  contemplating 
cases  in  which  the  borough  fund  would  not  be  sufficient 
for  future  expenses^  they  provide  for  the  case  by  the 
words  in  question.  As  soon,  then,  as  the  councillors  are 
elected,  they  may  sit  down  and  estimate,  as  well  as  they 
can,  looking  to  the  amount  of  expenses  incurred  before, 
what  sum  will  be  sufficient,  whether  for  the  year  or  any 
portion  of  it,  to  meet  the  demands  that  may  arise.  To 
put  any  other  construction  on  the  act  would  give  a  party 
an  opportunity  of  staying  in  the  borough  till  the  rate  was 
just  on  the  point  of  being  made,  and  then  leaving  it,  and 
evading  the  payment  of  his  proportion  altogether ;  and  so 
make  the  party  coming  in  in  his  stead  pay  for  the  whole  of 
the  past  year. 

Alderson,  B. — I  think  the  act  intended  that  the  rates 
should  be  prospective  only,  and  not  retrospective,  and 
that  it  never  intended  to  give  a  borough  the  power  of  in* 
curring  expenses  first,  and  then  levying  rates  to  meet 
them :  but  they  are  first  to  estimate  the  expenses,  and  then 
to  impose  the  rates.  And  there  is  good  reason  for  such  a 
direction :  the  council  is  much  more  likely  to  be  economical 
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Woods 

V. 

Rbio. 


jBfdb.  4  Phot,  when  the  money  is  to  come  out  of  their  pockets  in  tbe 

first  instance,  than  when  they  first  incur  the  debt,  and 
afterwards  provide  the  means  for  paying  it.  What  ait 
the  expenses  to  be  provided  for?  The  payment  of  offioen 
whom  the  council  '^  shall  appoint/'  and  so  forth.  Otba- 
wise,  the  council  might  impose  on  the  borough  the  cost  of 
heavy  salaries,  and  leave  upon  their  successors  the  odimB 
of  levying  money  to  pay  them.  It  appears  to  me,  there- 
fore, not  only  that  the  legislature  have  said  that  the  rates 
shall  not  be  levied  retrospectively,  but  that  they  have 
done  wisely  in  saying  so. 


G  URN  BY,  B.,  concurred. 


Judgment  for  the  plaintiff  (a). 


(a)  In  consequence  of  this  de- 
cision, the  7  Will.  4  &  I  Vict.  c.  81 , 
8.  2,  was  passed,  which  enacts, 
"that  it  shall  be  lawful  for  the 
council  of  any  borough'' [in  which, 
by  the  6  Will.  4,  c.  76,  or  by  this 
act,  a  borough  rate  may  be  levied] 
''  at  any  time  within  six  calendar 
months  next  after  the  passing  of 
this  act,  to  make  and  le?y  a  borough 
rate  for  the  purpose  of  defraying 


any  expenses  incurred  before  the 
passing  of  this  act,  in  puttbgioto 
execution  the  providoDS  of  the 
sud  act  for  regolatingcorpmitioBi 
(6  Will.  4,  c«  76)  ;  and  every  sodi 
rate  shall  be  made,  levied,  and 
recovered  in  the  manner  profided 
by  the  sud  act  for  regulating  cor- 
porations, and  by  this  act." 


Thurnell  V,  Balbirnie. 


I.  HE  first  count  of  the  declaration  stated,  that  before 
and  at  the  time   of  making  tlie  agreement  and   the  pro- 


Affumptit  for 
the  Talue  of 
goodc,  which 
the  defendant 

agreed  to  purchase  at  the  valuation  of  N.  and  M.  Avermentc,  that  N.  was  ready  to  ralae  fiw  tbe 
plaintiflT,  but  that  the  defendant  and  M.  refused  to  value  for  the  defendant;  that  the  plaintiff  gave 
notice  to  defendant  that  his  valuer,  N.  was  ready  to  meet  M.,  or  any  other  valuer  the  defendant migitt 
appoint,  at  any  time  within  ten  days  which  the  defendant  might  fix  for  making  the  valoation;  tliat 
the  defendant  refused  to  appoint  any  day  for  that  purpose,  and  refused  to  appoint  any  other  valuer, 
or  to  take  any  steps  to  value  the  goods  or  procure  them  to  be  valued,  according  to  his  agree- 
ment, and  has  ever  since  refused  to  value  them,  or  to  let  them  be  valued,  according  to  his  agreement: 
whereupon,  after  the  lapse  of  a  month,  N.  valued  them,  and  the  price  amounted  to  &c.;  alkgiag 
a  breach  in  not  taking  the  goods  and  paying  such  amount : — Held^  on  demurrer,  that  the  ooaot 
was  bad;  for  that  the  defendant  could  not  be  liable  for  the  price  of  the  goods  until  they  bad  been 
valued  by  both  valuers,  pursuant  to  the  agreement;  at  least  without  a  distinct  averment  that  the 
defendant  refused  to  permit  M.  to  value. 
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mise  and  undertaking  of  the  defendant  thereinafter  men-  E*ch.  rf  PUat, 

.  18d7» 

tioned^  the  defendant  held,  occupied^  and  enjoyed,  at  his  ^ 

request,  certain  rooms,  apartments,  and  premises  of  the     Thurnell 
plaintiff,  as  tenant  thereof  to  the  plaintiff,  the  same  then     balbi'rnie. 
being  part  and  parcel  of  a  dwelling-house  of  the  plaintiff, 
and  in  which  there  were  certain  goods  and  fixtures  and 
chattels,  to  wit,  &c.,  of  the  plaintiff,  of  great  value,  to  wit, 
of  &c. ;  and  thereupon  heretofore,  to  wit,  on  the  S6th  of 
December,  1836,  it  was  agreed  by  and  between  the  plain- 
tiff and  the  defendant  in  manner  following ;  that  is  to  say, 
the  plaintiff  then  agreed  to  sell  and  deliver  to  the  defend- 
ant,  who  then  agreed  to  purchase  and  take  of  the  plaintiff, 
the  said  goods,  fixtures,  and  chattels,  at  a  valuation  to  be 
made   by  certain  persons,  to  wit,  Mr.  Newton  and  Mr. 
Matthews,  or  their  umpire :  and  the  plaintiff  said,  that  the 
said  Mr.  Newton  was  appointed  by  and  on  behalf  of  the 
plaintiff,   and  the  said  Mr.  Matthews  by  and  on  behalf  of 
the  defendant,  to   value  as   aforesaid.     The  declaration 
then  averred  mutual  promises,  and  alleged  that  Newton, 
on  behalf  of  the  plaintiff,  was  ready  and  willing  to  value 
the  said  goods,  &c.,  and  at  the  request  and  by  the  autho- 
rity of  the  plaintiff  requested  Matthews  to  value  the  same, 
whereof  the  defendant  and  Matthews  had  notice ;  but  that 
the  defendant  and  Matthews  then  and  thence  continually 
neglected  and  refused  so  to  do :  and  the  plaintiff  further 
said,  that  he  the  plaintiff  afterwards,  to  wit,  on  the  2nd  of 
February,  1837,  gave  notice  to  the  defendant  that  the 
plaintiff's  said  appraiser  and  valuer,  the  said  Newton,  was 
ready  to  meet  the  defendant's  appraiser  and  valuer,  the 
said  Matthews,  or  any  other  person  he  might  think  proper 
to  nominate  for  the  purpose  on  the  defendant's  behalf,  at 
any  time  within  ten  days  from  the  said  Snd  of  February, 
which  the  defendant  might  fix,  to  value  the  said  goods, 
&c.,  of  which  the  defendant  then  had  notice,  but  then  and 
thence  hitherto  wholly  neglected  and  refused  to  appoint 
any  day  for  his  appraiser,  the  said  Matthews,  to  value. 
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SMck-  of  Pituit  and  wholly  neglected  and  refused  to  nominate  any  other 
.    ^''  ^     appraiser,  and  during  all  that  time  has  wholly  refused  and 
Tburnbll      neglected  to  take  any  steps  to  value  as  aforesaid,  or  to 
BALBiams.     cause  or  procure  the  same  to  be  valued  according  to  hii 
said  agreement  and  promise,  and  has  during  all  the  tine 
aforesaid  wholly  refused  to  value  the  said  goods,  fte.,  or 
to  let  the  same  be  valued,  according  to  his  said  agreement 
and  promise :   And  thereupon  the  said  Mr.  Newton,  aite^ 
wards,  and  after  the  lapse  of  a  reasonable  period  of  tine, 
to  wit,  one  month  from  the  day  and  year  last  afbressid, 
proceeded  to  value  and  did  then  value  the  said  goods,  &e», 
and  the  price  thereof  upon  such  valuation   reasonably 
amounted  to  the  sum  of  500/.,  whereof  the  defendant  had 
notice,  and  was  requested  to  pay  the  same  to  the  plaintiff: 
and  the  plaintiff  further  says,  that  he  bath  always  finomtlis 
time  of  making  such  valuation  as  aforesaid  been  ready 
and  willing  to  sell  and  deliver  to  the  defendant  the  ssid 
goods,  &c.,  and  to  receive  payment  by  him  of  the  value 
thereof,  whereof  the  defendant  hath  always  bad  notice; 
yet  the  defendant,  not  regarding,  &c.,  did  not  nor  wonU, 
although  often  requested,  take  the  said  goods   ftc  so 
agreed  by  him  to  be  taken  as  aforesaid,  and  pay  the  plain- 
tiff the  value  thereof,  but  hath  hitherto  wholly  n^lected 
and  refused  so  to  do,  whereby,  &c.  &c. 

There  were  also  counts  for  goods  and  fixtures  bargained 
and  sold,  and  on  an  account  stated. 

Special  demurrer  to  the  first  count,  assigning,  amoogit 
other  causes,  the  following;  that  the  count  does  not  suf- 
ficiently allege  a  breach  of  the  defendant's  promise  therein 
mentioned,  for  that  it  does  not  allege  that  the  defendant 
hindered  or  prevented  the  said  persons  appointed  and 
agreed  on  to  make  the  said  valuation,  or  either  of  tbem, 
from  making  such  valuation.  And  also  that  it  is  alleged  by 
way  of  breach  that  the  defendant  refused  to  take  the  goods, 
&c.|  agreed  by  him  to  be  taken,  and  that  be  also  refiised 
to  pay  to  the  plaintiff  the  value  of  the  said  goods^  &c»  sod 
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no  agreement  or  promise  is  stated  in  the  said  count,  to  Btuh,  of  PUmtt 
take  the  said  goods^  &c.  at  their  value  generally,  or  at  the  ^ 

valuation  made  by  the  said  Mr*  Newton,  but  at  the  valua«  Thurkell 
tion  only  of  the  said  Newton  and  Matthews,  or  their  balbirhis. 
umpire.     Joinder  in  demurrer. 

Kell]/,  in  support  of  the  demurrer. — There  are  many 
objections  in  point  of  form  to  this  count ;  but  the  sub- 
stantial question  is,  where  two  persons  are  by  agreement 
appointed  to  make  a  valuation  of  goods,  and  one  refusesj 
can  either  party  be  liable  for  a  breach  of  the  agreement  ? 
How  could  the  defendant  be  bound  to  take  or  pay  for 
the  goods  until  they  had  been  valued  according  to  the 
agreement?  [Gumey,  B*— It  is  not  said  that  Matthews 
omitted  to  value  by  the  procurement  of  the  defendant.] 
It  is  just  as  if  an  action  were  brought  against  a  party  to  a 
aubmission,  because  one  of  the  arbitrators  refuses  to  make 
an  award*— The  Court  here  called  upon 

HogginSf  to  support  the  declaration.-^It  is  specifically 
averred  in  the  count  that  the  defendant  had  notice  that  the 
plaintiff's  appraiser  was  ready  to  value,  and  the  breach 
assigned  is,  that  he  then  wholly  refused  to  let  the  goods 
be  valued  according  to  the  agreement.  It  is  submitted  that 
that  is  sufficient  to  render  him  liable  for  the  price.  In  Hot- 
ham  v.Easi  India  Company  (a),  it  was  held,  that  where  the 
defendant,  by  his  neglect  and  default,  prevented  the  per** 
formance  of  a  condition  precedent  in  a  charter-party,  that 
was  equivalent  to  a  performance  by  the  plaintiffs.  In 
Raynay  v.  Alexander  (6),  where  the  plaintiff  declared  in 
assumpsit  for  nondelivery  of  fifteen  tods  of  wool  purchased 
by  him  out  of  seventeen  of  which  the  defendant  was  pos- 
sessed, the  declaration  was  held  bad  for  want  of  an  allega* 
tion  that  the  plaintiff  had  selected  fifteen  tods  of  the  seven- 
teen, which  was  an  act  to  be  first  performed  by  him :  but 

(a)  1  T.  R.  638.  (6)  Ydv.  76. 
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Bxeh.  of  PkoM,  the  Court  said,  if  the  defendant  would  not  haTe 

J  837 

^     the  plaintiff  to  see  the  wool,  that  he  might  make  etectioo, 

Thurnell     that  had  excused  the  act  to  be  done  by  the  plaiotiff,  and 
Balbirnie.     bad  been  a  default  in  the  defendant*     If  these  cases  be 
law,  the  facts  alleged  in  this  declaration  make  the  defend- 
ant liable  as  for  goods  bargained  and  sold. 

Lord  Abinoer,  C.  B. — I  am  of  opinion  that  this  coont  if 
bad.  The  agreement  stated  is  an  agreement  Co  porchaie 
the  goods  on  the  valuation  of  Newton  and  Mattbewi. 
There  is  no  distinct  allegation  that  the  defendant  refosed 
to  permit  Matthews  to  value  on  his  part ;  but  only  an  ob- 
scure statement  that  he  refused  to  appoint  any  day  forbii 
valuing,  or  to  take  any  steps  to  value  or  to  cause  and  pn>- 
cure  the  goods  to  be  valued  according  to  his  agreement^ 
and  that  he  has  refused  to  value  the  goods,  or  to  let  thea 
be  valued,  according  to  his  agreement :  all  which  comes 
after  the  allegation  that  Matthews  had  refused  to  value, 
there  being  no  statement  that  he  had  changed  his  mind 
and  was  ready  and  willing  to  do  so,  but  that  the  defendant 
would  not  permit  him.  I  am  of  opinion,  therefore,  tbit 
enough  is  not  stated  to  render  the  defendant  liable  for  the 
price  of  the  goods. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — I  should  refer  the  words  ''  or  to  let  the 
same  be  valued,"  &c.,  to  the  defendant's  letting  the  goodi 
be  valued  by  another  appraiser  instead  of  Matthews, 
according  to  the  notice  which  the  plaintiff  says  he  gave 
him. 

GuRNEY,  B.,  concurred. 

Leave  to  amend  on  payment  of  coats  ;  otherwise 
Judgment  for  the  defendant. 


TRINITY  TERM,  7  WILL.  IV.  791 

Exeh,  of  PUatt 
1837. 

Oakes  and  Wife  r.  Wood.  "^ — v-— ^ 

X  RESPASS  for  assaulting  the  female  plain tifT,  and,  with  TrespaM  for 
the  defendant's  hands,  and  with  a  truncheon,  striking  her  "f^"*?!?^  *5* 

plain  tifff  and 

on  the  head,  ribs,  legs,  &c.,  and  beating,  bruising,  wound-  with  the  defen- 

ing,  and  ill-treating  her,  and  with  the  said   truncheon  ^nd  with  a 

striking  and  thrusting  her  down  to  and  upon  the  ground,  U|"|*^||J22iS**" 

by    which    means   she   was   greatly  beat,   bruised,   and  u:otmding,Md 

wounded,  and  her  thighbone  was  broken.     Pleas,  first,  andctnking 

not  guilty ;  secondly,  as  to  assaulting,  beating,  and  ill-  ^l  t,^^heoD 

treating  the  female  plaintiff,  that  before  and  at  the  time  ^1**5***^  **" 

when   &c.,  the  defendant  was  lawfully   possessed  of  a  broken,  pieaa— 

public-house,  into  which  the  said  female  plaintiff,  a  little  secondly,?!  to' 

before  the  said   time  when  &c.,  entered,  and  made  a  ^^"'^J^^}^'^' 

great  noise  and  disturbance  therein,  and  behaved  and  con-  Seating  the 

ducted  herself  in  a  rude,  quarrelsome,  and  uncivil  man-  the  defendant 

ner  there,  and  disturbed  and  disquieted  the  defendant  and  Tf^h^e'and 

his  family  in  the  peaceable  occupation  and  enjoyment  of  the  plaintiff  waa 

•^  •^  ^  •'    •'  making  a  great 

his  house,  whereupon  the  defendant  requested  her  to  cease  noise  and  dis- 

from  making  such  noise  and  disturbance,  and  to  depart  out  in,  whereupon 

of  his  said  house,  which  she  refused  to  do ;  whereupon  the  [^uested^her 

defendant,  in  defence  of  the  possession  of  his  house,  gently  *«  c«*»«  fro™ 

,  making  such 

laid  his  hands  upon  her  and  gently  pushed  her,  in  order  noise  and  dis- 

to  remove  her,  and  did  then  and  there  remove  her  from  to'iei^e*the* 

his  said  house,  as  he  lawfully  might  for  the  cause  aforesaid,  house,  which 

which  are  the  same  supposed  trespasses,  &c.     Replica-  whereupon  the 

...      .A  defendant,  in 

tion,  de  injuria.  defence  of  the 

At  the  trial  before  Bosanquet,  J.,  at  the  last  Spring  gj^ule^^nUy 
Assizes  for  Cheshire,  it  appeared  that  the  plaintiff  Oakes,  w^  *>»»  *>a»ds 

upon  her  in 

being  in  the  defendant's  public-house  at  Stockport,  lost  order  to  remove 
some  rabbits  out  of  a  basket  which  he  had  brought  in  with  remoTe  her  out 
him.     His  wife  came  to  the  house  and  desired  him  to  go  °^^*lf  *'?"^* 

^       Repbcation, 

home  with  her,  but  he  refused  to  go  until  he  had  found  de  injuri&:-^ 

Held^  first,  that 
the  special  plea 
was  no  justification  of  the  striking  and  wounding  with  the  truncheon;  secondly,  that  the  fiict  of 
the  noise  and  disturbance  being  proved,  the  motive  and  intention  with  which  the  defendant  turned 
the  plaintiff  out  of  the  bouK  could  not  be  inquired  into  on  the  general  traverte  de  ii\iuriA. 

VOL.  II.  F  F  F  M.  W. 
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Sjteh.  of  l>inM»  his  rabbits.  The  wife  thereupon  (according  to  the  state- 
-■  ment  of  the  defendant's  witnesses)  used '  very  gross  and 
Oakes  abusive  language  to  the  defendant  and  bis  guests,  and  s 
Wood.  great  noise  and  disturbance  arose  in  the  house.  These 
was  contradictory  evidence  as  to  whether  Oakes  or  the 
defendant  struck  the  first  blow ;  but  after  some  blows  hsd 
passed  between  them,  the  defendant  fetched  a  constabk'i 
staff  or  truncheon»  with  which  he  struck  Oakes  seversl 
times,  and  also,  as  was  sworn  by  the  plaintiff's  witnesseSi 
following  the  female  plaintiff  into  the  lobby  of  the  house^ 
there  struck  her  down  by  a  blow  on  the  head  widi  tbe 
truncheon,  and  in  the  fall  she  broke  her  th^h.  Tbe 
learned  Judge,  in  summing  up,  told  the  jury  to  consider,ia 
the  first  place,  whether  the  defendant  committed  the  si- 
sault ;  and  secondly,  whether,  if  be  did  strike  her,  it  wu 
for  tl>e  purpose  of  putting  her  out  of  the  house  in  oonse* 

I 

quence  of  the  noise  she  made ;  for  that,  in  his  opinion,  if 
the  defendant  endeavoured  to  turn  her  out  of  the  home, 
not  on  account  of  the  disturbance  she  made,  but  in  const- 
quence  of  his  quarrel  with  her  husband,  or  on  account  of 
the  demand  for  the  rabbits,  he  was  not  justified  on  these 
pleadings.  The  jury  found  a  verdict  for  the  plaintiff, 
damages  201. 

In  the  following  term,  Jervis  obtained  a  rule  nbi  for  s 
new  trial,  on  the  ground  of  misdirection;  contending  thst 
by  the  replication  de  injuria  to  this  plea,  the  motive  of  the 
defendant  was  not  put  in  issue,  but  only  the  cau$e  alleged 
in  the  plea  for  the  assault — namely,  whether  the  female 
plaintiff  did  or  did  not  create  such  a  noise  and  diaturbanoe 
in  the  house  as  justified  the  defendant  in  turning  her  out: 
distinguishing  the  case  of  Lucas  v.  NockeUs  {a).  In  this 
term, 

an  8  (Cottingham  with  him)  shewed  cause. — Tbe 
direction  of  the  learned  Judge  was  right*     The  replica- 

(a)2Y.&J.d04;4BiDg.729;      M.&Soott,  650|  7  B^farR  S. 
1  M.  &  P.  783 ;  10  Bing.  157  s  3      140;  1  Claric  &  Fin.  438. 
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tion  de  injuria  did,  under  the  circumstances  alleged  in  this  S^ch.  qf  PUom, 
plea,  involve,  as  part  of  the  issue,  the  fact  tliat  the  female  ^ 

plaintiff  was  turned  out  of  the  house  by  virtue  of  the  excuse        Oakjss 

ML 

alleged  for  ii.  It  constitutes  no  defence  to  have  a  good  Wood. 
cause  for  the  injury  complained  of,  unless  the  defendant 
bona  fide  acts  upon  it.  The  replication  is,  that  tlve  defends 
ant  committed  the  treapsias  of  his  4^wn  wrongs  and  without 
the  cause  alleged.  In  the  old  pleadings,  the  replication  de 
injuria  is  generally  termed  ''  the  general  traverse."  It  puty 
in  issue  every  thing  stated  in  the  plea,  which  is  essential  to 
the  defendant's  justification.  Then,  is  not  the  purpose  with 
which  the  act  is  done  a  material  and  traversable  part  of 
the  plea  ?  The  defendant  says,  "  the  female  plaintifi^  was 
making  a  disturbance  in  my  house,  and  in  consequence  I 
turned  her  out : "  then  it  became  essential  for  him  to  shew 
that  he  did  turn  her  out  in  consequeoce  of  her  making  a 
disturbance — ^in  Qther  words,  that  that  was  the  real  cause 
of  his  doing  so.  The  cause  alleged  is  a  traversable  matter 
of  fact :  Lucas  v.  NockeUs.  [Alderson,  B. — Tins  difficulty 
arises :  you  first  put  the  defendant  to  prove  the  fact  of  the 
disturbance,  and  then  say  it  has  nothing  to  do  with  th^ 
justification.  Nohody  can  doubt  that  the  fact,  whether 
she  did  make  a  disturbance  or  not,  is  in  issue.]  The  facts 
alleged  in  the  plea  here  go  to  constitute  one  entire  defence^ 
and  the  defendant  must  prove  the  whole.  Suppose  the 
landlord  of  a  house  assaults  a  party,  not  because  be  is 
making  a  noise,  but  because  he  has  a  previous  quarrel 
with  him-— can  he  justify  the  trespass  on  the  wholly  differ^ 
ent  ground  that  the  plaintiff  was  making  a  noise  ?  Lucas 
V.  Nockells  is  a  binding  authority,  and  goes  the  whole 
length  of  this  case.  There,  as  here,  the  reason  fur  doing 
the  act  complained  of  was  stated  as  a  matter  in  excuse, 
and  tliat  reason  was  held  to  be  traversable.  The  language 
of  the  new  assignment  in  trespass — that  the  defendant 
committed  the  trespasses  ''for  other  and  different  pur- 
poses'* than  ^hose  alleged  in  the  plea-r-shews  that  the  pur- 

F  P  F  2 
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Exeh,  of  Pieoi,  pose  18  a  material  part  of  the  defence.     [Parke,  B. — ^The 

^     whole  difficulty  arises  from  the  decision  in  Lucas  ¥•  Nod- 

Oakes        eUs.     If  it  were  not  for  that  case,  I  should  have  no  diS- 

Wood.        culty :  I  should  have  thought  that  if  the  defendant  had  a 

justifiable  cause  for  turning  the  party  out,  the  motire  wai 

wholly  immaterial:  even  though  he  did  it  in  pursiuuieeof 

an  old  grudge,  it  made  no  difference,  so  long  as  he  did  no 

more  than  was  necessary  to  turn  her  out*]     At  all  eveoti, 

the  plaintiff  is  entitled  to  retain  his  verdict  on  the  genenl 

issue;  the  special  plea  does  not  answer   the 

[He  was  then  stopped  by  the  Court.] 


Jervis  and  WeUby^  contra. — The  present  case  is  di 
tinguishable  from  Lucas  v.  Nockells,  There  it  was  oih 
doubtedly  held,  that  a  virtute  cujus,  where  it  {nTolreiflMt- 
ter  of  fact,  is  traversable ;  and  therefore  tbat  under  the 
replication  de  injurifi  absque  residue  causae,  to  a  plea  of 
justification  under  a  fieri  facias,  the  plaintiflT,  admittii^ 
the  writ,  might  nevertheless  shew  that  the  seixure  wai 
really  made  by  the  defendants,  not  in  order  to  levy  under 
the  fi.  fa.  of  which  they  were  in  possession,  but  for  a  wboDf 
different  purpose.  But  there,  there  was  no  direct  traverse 
of  motive ;  the  question  simply  was,  whether  the  goods 
were  bon&  fide  taken  in  execution  under  the  writ,  in  foct, 
or  not :  and  it  is  observable,  that  both  the  arguments  of 
counsel  in  the  court  below  (a),  and  the  judgment  of  die 
learned  judges  in  the  House  of  Lords,  carefully  abstaiD 
from  admitting  that  the  motive  or  intention  of  the  defend- 
ants was  in  issue.  Thus  Bosanquett  J.,  says  (6),  "  It  may 
be  admitted,  that  the  object  and  motive  with  which  the 
process  of  the  law  is  put  in  execution  are  not  the  subjects 
of  traverse,  nor  consequently  of  evidence,  under  the  repli- 
cation de  injuria.  If  nothing  more  be  done  than  is  re- 
quired by  the  exigency  of  the  writ,  the  act  will  be  jutti- 

(a)  4  Bing.  738 ;  2  Y.  &  J.  315.  (6)  10  Bing.  165. 
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fied,  whatever  be  the  motive  of  the  party,  or  the  cauae  Exch,  of  PUas, 
which  leads  him  to  employ  the  process  of  the  law."  Lit'  ^^^^^^..L^ 
iledale,  J.,  expressed  an  opinion  (a),  that  if  the  goods  Oakes 
were  once  actually  taken  in  execution,  the  evidence  of  Wood. 
the  act  being  done  for  a  diflferent  purpose  or  under  a 
different  claim,  would  not  be  admissible.  That  learned 
judge,  therefore,  proceeds  on  the  ground  that  the  writ 
was  in  fact  not  executed  at  all.  Bayley^  B.,  says  (6), 
**  where  a  virtute  cujus  is  a  mere  inference  of  law,  drawn 
from  premises  previously  stated,  I  agree  it  cannot  be  tra« 
versed ;  but  where  it  is  not  a  legal  result,  but  a  pure 
question  of  fact,  it  may  be  traversed."  Here  the  ratione 
cujus  is  a  mere  inference  of  law  from  the  facts  previously 
stated.  Some  of  the  learned  judges  went  on  the  new  as- 
signment, and  the  judgment  of  the  House  of  Lords  (e) 
eventually  proceeded  on  the  same  ground.  In  Reece  v. 
Taylor  (d),  the  doctrine  contended  for  on  the  other 
side  was  pushed  to  its  full  extent,  Liitledale,  J.,  laying 
it  down,  that  under  the  plea  of  son  assault  demesne,  the 
defendant  must  shew  an  assault  by  the  plaintiff  commen- 
surate with  the  act  complained  of  by  him.  But  that  dictum 
was  overruled  in  Penn  v.  Ward{e),  where  it  was  expressly 
held,  that  the  replication  de  injuria  to  a  plea  justifying  a 
battery  on  the  ground  that  the  plaintiff  had  misbehaved 
himself  as  the  defendant's  apprentice,  wherefore  he  mo- 
derately chastised  him,  put  in  issue  only  the  fact  of  the 
misbehaviour,  not  the  moderateness  of  the  chastisement. 
Alderson,  B.,  there  says,  ''The  plaintiff  complains  of  a 
battery ;  the  defendant  says  it  was  the  fruit  of  a  moderate 
and  suitable  chastisement,  and  goes  on  to  assign  the  cause 
for  which  he  had  a  right  to  inflict  it :  that  cause  is,  that 
the  plaintiff,  being  his  apprentice,  behaved  himself  im- 

(a)  10  Bmg.  182.  (d)  4  Nev.  &  M.  470. 

(b)  Id.  193.  (tf)  2  G.  M.  &  R.  338. 

(c)  7Bligh,  N.S.I  93. 
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Eieh.  of  Pleas,  properly  and  disobediently.     The  plaintifT,  by  hit  repB- 
'  ^     cation,  denies  that  cause,  and  says  the  defendant  acted, 
Oakes        not  for  the  cause  he  has  assigned,  but  of  his  ontn  wroof* 
Wood.        He  puts  in  issue  the  cause^  not  the  character,  of  the  cbas* 
tisement.*'    If  Lucas  v.  NockeUs  be  carried  to  the  fiiD 
extent  contended  for,  a  new  assignment  will  hardly  etcr 
be  necessary.   Suppose,  in  slander,  the  defendant  justified 
on  the  ground  that  the  words  were  true;   eould  the  plaun 
tiff,  under  the  replication  de  injutid,  shew  that  the  defen- 
dant did  not  believe  the  truth  of  the  word%  or  that  be  iit> 
tered  them  in  satisfaction  of  an  old  grudge?     That  case 
is  analogous  to  the  present. 

Secondly,  as  to  the  form  of  the  plea«  It  professes  to 
justify  every  thing  complained  of.  The  assault,  beating, 
iind  ill-treating,  are  justified.  [Parke,  B. — ^Your  pies 
makes  no  mention  of  the  wounding  and  bruising,  and  doei 
not  justify  the  beating  with  the  truncheon  at  all :  no  doubt 
the  principal  cause  of  action  is  left  uncovered*] 

Cur.  adv.  Tult. 

On  a  subsequeht  day,  the  Judgment  of  the  Court  wis 
delivered  by 

Parke,  B. — [After  stating  the  pleadings,  he  continued.] 
It  is  clear  that  this  plea  does  not  attempt  to  justify  either 
the  blows  with  the  truncheon,  or  the  thrusting  the  female 
plaintiff  down  with  the  truncheon  :  consequently,  if  those 
facts  were  proved  to  the  satisfaction  of  the  jury,  the 
plaintiff  was  entitled  to  damages  for  them,  upon  the  plea 
of  not  guilty  :  and  on  reference  to  the  report,  it  admits  of 
no  doubt  that  those  trespasses  were  so  proved,  and  that 
the  damages  were  given  for  them,  as  there  was  not  any 
distinct  evidence  of  any  other  trespasses ;  consequendy, 
supposing  the  learned  Judge  to  have  been  wrong  in  hb 
direction  to  the  jury,  and  that  it  was  not  competent,  upon 
the  issue  de  injuri&,  &c.,  to  inquire  into  the  natai^  oi  in- 
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tention  with  which  the  vkJence  was  inflicted  by  the  de*  9f^  tf  puq9% 

1837 
fendanty  and  therefore  the  special  plea  ought  to  hare  been 

found  for  the  defendant,  atill  the  plaintiff  would  be  enti* 

tied  to  hia  verdict,  and  to  the  damages,  on  the  plea  of  not 

guilty:  and  if  the  plaintiff  will  consent  to  allow  the  Tor** 

diet  to  be  entered  on  the  special  plea  for  the  defendant,  no 

new  trial  ought  to  be  granted. 

We  cannot  help  thinking  that  the  learned  Judge  was 
not  right  in  the  opinion  he  expressed.  Before  the  case  of 
Lucas  V.  NocksUsi  there  could  have  been  no  doubt  but 
that,  under  this  general  traverse,  the  only  question  to  be 
tried  would  have  been,  whether  the  defendant  was  autho** 
lized  to  lay  his  hands  upon  and  remove  the  female  plain- 
tiff from  the  house ;  that  is^  whether  the  house  was  the 
defendant's,  whether  (if  it  was  a  public-house)  the  female 
plaintiff  was  behaving  herself  in  the  manner  described  by 
the  plea,  was  requested  to  depart,  and  refused.  The  de«- 
fendant's  motive  for  using  force  to  turn  her  out,  whether 
it  was  a  previous  feeling  of  hostility  to  her,  or  from  a 
sudden  transport  of  passion,  excited  by  the  blow  of  the 
husband,  could  not  have  been  made  matter  of  inquiry.  If 
more  than  necessary  violence  had  been  used  on  that  occa* 
sion,  it  ought  to  have  been  the  subject  of  a  replication^  and 
would  have  made  a  defendant  a  trespasser  ab  initio ;  if 
the  plaintiff  was  proceeding  for  an  assault  committed  at  a 
time  when  the  authority  given  by  law  did  not  exists  a  new 
assignment  would  have  been  necessary. 

The  whole  difficulty  as  to  the  law  upon  the  question 
arises  from  the  case  of  Lucas  v.  Nockells,  by  the  decision 
of  which  we  are  bound :  and  if  that  case  had  established 
the  general  proposition,  that  the  motive  and  intention  with 
which  an  authority  given  by  law  was  exercised,  could 
have  been  inquired  into  on  the  general  replication  de  in- 
juria, we  must  have  held  that  such  course  must  be  pur- 
sued in  all  cases,  though  it  might  be  at  variance  with  the 
supposed  rules  of  law  existing  before.    But  we  do  not 


798  CASKS  IN  TH£  BXCHEQUXR, 

Exch,  of  FtiMf  find  any  such  general  proposition  established,  either  bj 
^  the  opinion  of  the  majority  of  the  Judges,  or  the  judg- 
Cakes  ment  of  the  House  of  Lords,  so  far  as  can  be  collected 
Wood.  from  the  report  of  their  Lordships'  proceedings.  Lord 
Wynford  and  Mr.  Justice  Gaselee  proceed  in  a  great  d^ 
gree  upon  the  new  assignment  in  that  case  (as  the  Cout 
of  Exchequer  Chamber  had  done  before),  although  tbej 
also  consider  that  the  subsequent  disposition  of  tbeeflTecti 
under  the  writ  was  in  issue.  Mr.  Baron  Sayley,  Mr.  Jm- 
tice  Liitledale,  and  Mr.  Justice  Bosanguei,  disclaimed 
proceeding  upon  the  new  assignment  My  Brother  Bosoh 
quel  thought  that  the  sale  and  levy  in  satisfaction  of  the 
debt  were  properly  in  issue,  admitting  that  the  object  and 
intention  with  which  the  process  of  the  law  was  put  ia 
execution  were  not  the  subjects  of  the  traverse.  Mr.  Jus* 
tice  Littledale  seems,  from  some  expressions  (in  10  Bing. 
185),  to  have  been  of  opinion  that  motive  need  not  be  in- 
quired into,  if  all,  and  no  more  than  all,  was  done,  whidi 
the  law  requires  to  be  done,  to  comply  with  the  extgencj 
of  the  writ ;  but  whether  all  was  done  that  the  law  re- 
quired, he  thought  was  in  issue.  My  Brother  Baykf 
does  not  express  any  opinion  to  the  contrary,  as  to  mo* 
tive  and  intention  not  being  in  issue.  The  case  of  Lucas 
V.  Nockells  cannot  therefore  be  considered  as  an  authoritj 
for  the  general  proposition,  that  motive  and  intention  can 
be  the  subject  of  inquiry  on  the  general  traverse. 

We  therefore  think  that  the  rule  must  be  discharged, 
on  the  terms  before  mentioned. 

Rule  discharged  accordingly. 
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Hedoer  r.  Steavenson. 

Assumpsit.— The  declaration  stated  that  one  Samuel  A  notice  of  the 
Thompson^  on  the  10th  day  of  August,  1835,  made  his  promissory  note 
promissory  note  in  writing,  and  thereby  promised  to  pay  JJ^Jdg"^**^!^ 
to  the  order  of  the  defendant,  at  Messrs.  Barclay,  Tritton,  i «»  desired 

by  Mr.  H.  to 

and  Barclays',  London,  two  months  afler  the  date  thereof,  give  you  notice 
99/.  18*.  for  value  received,  which  period  had  at  the  time  so^  no^!^°ated 
of  the  commencement  of  this  suit  elapsed,  and  then  deli-  fg^j^'^j!^^*' 
vered  the  said  note  to  the  defendant,  and  the  defendant  by  s.  T.  for 
then  indorsed  tlie  said  note  to  the  plaintiflT,  and  then  pro-  able  to'your 
mised  to  pay  the  same  according  to  the  tenor  and  effect  momhrafter 
thereof.     But  the  said   Messrs.   Barclay,  Tritton,  and  date  thereof, 

became  due 

Barclays  did  not>  nor  did  the  said  Samuel  Thompson,  nor  yesterday,  and 
the  defendant  or  any  other  person,  pay  the  said  note,  turned  unpaid, 
although  the  said  note  was  presented  at  the  said  Messrs.  'J^*][*  ^  will 
Barclay,  Tritton,  and  Barclays,  on  the  day  when  it  became  pieaK  remit 
due,  of  which  the  defendant  then  had  notice.     There  was  thereof,  with 
also  a  count  upon  an  account  stated.  f'^  of  postalw 

The  defendant  pleaded  several  pleas^  and  amongst  others,  ^y  'f^'S^ 
that  the  defendant  had  not  due  notice  of  the  nonpayment  sufficient  notice 
of  the  said  note  in  the  said  first  count  mentioned,  in  man-     xhe  decian- 
ner  and  form  as  the  plaintiff  in  the  above  in  his  said  first  ^^^^1^^  '*?' 

*  one  S.  T.  on  &c. 

count  in  that  behalf  alleged,  and  of  this,  &c.  ^fde  his  pro- 

At  the  trial  before  Parkef  B.,  at  the  London  Sittings  writing,  and 
in  this  term,  the  plaintiff*,  in  order  to  prove  notice  of  dis-  mUed*io^I^ 
honour,  put  in  a  letter  from  the  plaintiff's  attorney  to  the  to  the  order  of 

*^  ,  ,     "^ ,  ''  the  defendant 

defendant,  of  which  the  following  is  a  copy : —  at  Messrs.  b., 

T.,  and  B.'s, 

^'  London,  SO,  Broad-street  Buildings,  London,  99k 

14th  October,  1835.  momh^fter 

"  Sir — I  am  desired  by  Mr.  Hedger  to  give  you  notice  ^**»  ^°/  ^^"® 

^  o  o         iT  received,  which 

that  a  promissory  note  for  99/.  18^.,  payable  to  your  order  period  had,  at 

the  time  of  the 
commencement  of  this  suit,  elapsed,  and  then  delivered  the  said  note  to  the  defendant,  and  the 
defendant  then  indorsed  the  said  note  to  the  plaintiff,  and  promised  to  pay  the  tame  according  to  the 
tenor  and  effect  thereof;  but  the  said  Messrs,  B.,  T.,  &  B.  did  not,  nor  did  the  said  S.  T.,  nor  the 
defendant,  or  any  other  person,  pay  the  said  note,  although  the  said  note  was  presented  at 
Messrs.  B.,  T.,  &  B.'s  on  the  day  when  it  became  due,  of  which  the  defendant  then  had  notice  :-* 
Held,  on  motion  in  arrest  of  judgment,  that  the  promise  was  properly  stated,  and  that  the  breach 
was  sufficient 
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Etch,  rf  Pleat,  two  tnonths  after  the  date  thereof,  became  due  yesterdij, 

1837 

and  has  been  returned  unpaid,  and  I   bave  to  requeit 


you   will   please  remit  the  amount  thereof,   with  l$»  6i 
STEAVEiftoN.  noting,  free  of  postage  by  return  of  post. 

lam,  &€.,  Jones  Spyer.* 

It  was  objected  by  the  defendant's  counsel  that  tliis  wai 
not  a  due  notice  of  dishonour;  but  the  learned  Judge  ove^ 
ruled  the  objection,  and  the  plaintiff  obtained  a  verdict 

W.  H.  Watson^  on  a  former  day  in  this  term,  obtaioed 
a  rule  to  shew  cause  why  tiie  verdict  should  not  be  entered 
for  the  defendant  on  the  above  ground,  citing  BohUom  t. 
FFf/c/i»  recently  decided  by  the  Court  of  Common  Pleas  (a). 
He  also  obtained  a  rule  to  shew  cause  why  the  judgmeot 
should  not  be  arrested,  on  the  ground  that  the  promise 
alleged  in  the  declaration,  stating  that  the  defendant  pro- 
mised to  pay  according  to  the  tenor  and  eflFect  of  the  note, 
was  not  the  obligation  which  the  law  imposed  on  the  in- 
dorser  of  a  bill,  but  that  the  obligation  was  conditional  to 
pay  in  the  event  of  nonpayment  by  the  maker ;  and  if  the 
promise  were  properly  laid,  still  that  the  breach  was  not 
proper,  as  it  only  alleged  a  nonpayment  on  the  day  the 
note  became  due,  and  did  not  aver  that  it  had  not  been 
paid  afterwards. 

Humfrey  and  Hoggins  now  shewed  cause. — ^This  was  a 
sufficient  noticeof  dishonour.  Itstates  that  the  bill  had  bees 
returned  unpaid,  and  makes  a  demand  of  \s.  6<L  for  notin|t 
which  amounts  to  saying  that  the  bill  had  been  presented 
and  dishonoured.  It  is  distinguishable  from  the  case  of 
Boulton  v.  Welch  in  this,  that  in  that  case  there  was  no 
intimation  conveyed  that  the  bill  had  been  noted.  But  if  it 
be  not,  that  decision  is  not  warranted  by  the  cases  there 
cited  of  Hartley  v.  Case  (&),  and  Solarie  v.  Palmer  (c).   In 

(a)  Since  reported,  3  Bing.  N.         (c)  7  Bing.  630;  1  Bing.  N.  C 
C.  688.  194. 

(»)  4  B.  &  Cr.  339. 


TRINITT  TERM^  7  WILL.  IV.  801 

Hartley  v.  Case,  the  letter  only  amounted  to  a  notice  that  E^eh.  t^  pi§u, 
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an  action  would  be  commenced,  and  did  not  contain  any  in*    ^    ^'  ^ 

formation  that  the  bill  had  been  dishonoured.  The  notice  Hbdoek 
there  was,  *^  I  am  desired  to  apply  to  you  for  the  payment  STBAVBinoir. 
of  the  sum  of  150/.  due  to  myself  on  a  draft  drawn  by 
Mr.  Case  on  Mr.  Case,  which  I  hope  you  will  on  receipt 
discharge,  to  prevent  the  necessity  of  law  proceedings, 
which  otherwise  will  immediately  take  place."  Lord 
Tenterden  thought  at  the  trial  that  it  did  not  apprize  the 
party  of  the  fact  of  dishonour,  but  contained  a  mere  demand 
of  payment ;  and  afterwards,  on  a  motion  to  set  aside  the 
nonsuit,  he  says  (a):  ''  There  is  no  precise  form  of  words 
necessary  in  giving  notice  of  the  dishonour  of  a  bill  of  ex- 
change, but  the  language  used  must  be  such  as  to  convey 
notice  to  the  party  what  the  bill  is,  and  that  payment  of  it 
has  been  refused  by  the  acceptor."  Here,  this  notice 
does  shew  all  that  Lord  Tenterden  thought  requisite :  it 
describes  the  bill,  and  says  it  has  been  returned  unpaid^ 
and  makes  a  demand  for  the  expenses  of  noting.  In  So* 
larte  v.  Palmer  {b),  also,  the  letter  amounted  to  a  mere  no- 
tice from  the  attorney  that  he  was  going  to  commence  an 
action.  [Gumey,  B. — It  stated  neither  acceptance,  pre- 
sentment, nor  dishonour.]  It  seems  impossible  to  say  that 
there  is  any  similitude  between  those  cases  and  the  case  of 
Boulton  V.  Welchf  where  the  notice  was — **  The  promis- 
sory note  for  200/.,  drawn  by  Henry  Hanley,  dated  the 
18th  July  last,  payable  three  months  after  date,  and  in- 
dorsed by  you,  became  due  yesterday,  and  is  returned  to 
me  unpaid.  I  therefore  give  notice  thereof,  and  request 
you  will  pay  the  amount  thereof  forthwith."  The  words 
*'  returned  unpaid  "  are  surely  equivalent  to  saying  that  pay- 
ment has  been  demanded  and  refused.  In  Solar te  v.  Pal- 
mer^  Tindal,  J.,  in  delivering  the  judgment  of  the  Court, 
8ays(c):  ''The  notice  of  dishonour,  which  is  commonly 

(a)  4  B.  &  C.  340.  (6)  1  Cr.  &  J.  417.  (c)  Id.  421. 
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Etch,  of  Pleat,  substituted  in  the  place  of  a  formal  protest,  such  formal 

^  *  ^     protest  being  essential  in  other  countries  to  enable  tiie 

HEDosa       plaintiff  to  recover^  most  certainly  does  not  require  all  the 

STEAVEMtoN.    prccision  and  formality  which  accompanied   the  regular 
protest^  for  which  it  has  been  substituted  ;  but  it  should 
at  least  inform  the  party  to  whom  it  is  addressed,  either 
in  express  terms^  or  by  necessary  implication,  that  the 
bill  has  been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment."    There  is  a  fact  here  which  may  di^ 
tinguish  this  case  from  Baulton  v.  Welch,  namely,  the  de- 
mand of  a  sum  for  noting.     But  that  decision  is  cootraiy 
also  to  the  case  of  Grugeon  ▼•  Smithy  recently  decided  bf 
the  Court  of  King's  Bench.     It  was  an  action  tried  at  Li^ 
verpooly  before  Paiieson,  J.,  and  the  notice  of  diahoDOur 
was — ''  Your  bill,  due  this  day,  has  been  returned  wiA 
charges,  to  which  we  request  your  immediate  attention;" 
which  the  learned  Judge  held  to  be  sufficient.  .  A  motioa 
was  afterwards  made  in  the  King's  Bench  for  a  new  trial, 
on  the  ground  that  the  notice  was  insuflScient,  but  the 
Court  refused  the  rule.  iParke,  B. — ^We  have  therefore  to 
choose  between  two  conflicting  decisions.]    Then  as  to  the 
motion  in  arrest  of  judgment — First,  it  was  not  necesssiy 
to  allege  the  promise  in  the  declaration,  and  therefore  that 
was  merely  surplusage :  secondly,  the  breach  is  suflicient, 
for  it  alleges  in  substance  that  neither  Messrs.  Barclajs 
nor  Thompson  did  pay  according  to  their  liability*     The 
breach  contains  an  averment  of  nonpayment  by  each  of 
the  parties  at  the  time  at  which  each  ought  to  have  paid 
it,  and  it  states  that  none  of  the  parties  paid  when,  accord- 
ing to  the  tenor  and  effect  of  the  bill,  they  ought  to  have 
paid.    At  all  events,  the  declaration  is  suflicient  after 
verdict.   On  this  point  they  cited  1  Saunders,  227,  8. 

JV,  H.  Watson^  in  support  of  the  rule. — ^The  authori> 
ties  clearly  establish  that  there  must  be  notice  of  disho- 
nour, not  merely  of  nonpayment.    The  term  *^  dishonour" 
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means  presentment  to  the  acceptor  and  nonpayment  by  JE^ck,  of  Pka$, 
him.     It  is  not  sufficient  to  say  that  the  bill  is  unpaid.  ^ 

The  demand  of  is.  6d,  for  noting  is  nothing  more  than  a  Hedobk 
demand  of  that  which  the  defendant  was  not  liable  to  pay.  Stbaveniov. 
A  notice  of  dishonour  is  only  sent  in  this  country ;  in 
others  a  protest  is  necessary,  and  if  a  protest  merely  stated 
that  a  bill  was  unpaid,  it  would  be  insufficient.  By  the 
general  law,  merchants*  bills  which  are  not  paid  when  due 
must  be  protested :  the  statute  9  &  10  Will.  S,  c.  17,  gives 
the  form  of  the  protest ;  and  the  particulars  required  by 
that  statute  to  be  stated,  should  appear  in  a  notice  of  dis- 
honour, which  is  a  mere  substitution  for  a  protest :  the 
necessary  information  must  be  conveyed  in  clear  and  un- 
equivocal terms.  In  Hartley  \.  Case,  it  would  be  per- 
fectly obvious  to  any  person  receiving  the  notice,  that  the 
bill  had  been  returned,  and  that  the  party  was  in  a  situ- 
ation to  take  legal  proceedings :  but  that  was  held  not  to 
be  a  sufficient  notice,  but  that  it  must  contain  an  intimation 
that  payment  of  the  bill  has  been  refused  by  the  acceptor. 
There  is  nothing  in  this  notice  to  convey  an  intimation  that 
the  bill  has  been  presented  to  Thompson,  or  at  JMessrs. 
Barclays.  It  may  be  that  the  bill  has  been  returned  unpaid, 
although  not  presented,  or  not  presented  on  the  day  it  be- 
came due,  by  which  the  indorser  would  be  discharged.  In 
Boulton  V.  Welch,  Tindal,  C.  J.,  says :  **  In  the  case  of  a 
promissory  note,  the  notice  should  shew  a  presentment  to 
the  maker,  a  demand  of  payment,  and  refusal.  Here,  the 
notice  only  states  that  the  note  became  due,  and  was  re- 
turned unpaid.  These  facts  are  compatible  with  an  entire 
omission  to  present  the  note  to  the  maker.**  So  here,  it  is 
perfectly  consistent  with  this  notice  that  the  bill  has  never 
been  presented.  The  case  of  Grugeon  v.  Smith  is  di- 
rectly at  variance  with  Solarte  v.  Palmer,  and  perfectly 
inconsistent  with  Boulton  v.  Welch  ;  and  it  should  be  ob- 
served, that  it  was  only  decided  upon  the  refusal  of  a  rule, 
and  not  upon  a  fiill  discussion  of  the  matter  in  argument. 
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Emeh.  ^  PUa$,      Secondly,  the  judgment  ought  to  be   arrested.    The 

^  ^  ^     proniae  laid  io  this  decbiration  is  not  the  obligation  tbat 

Hbdoer       the  law  imposes  on  the  drawer  of  a  bill  or  the  indorser  of 

STSATEMsoif.  ^  ^^^^  >  ^"^  though  the  law  would  have  implied  a  pro- 
mise if  none  had  been  alleged,  yet,  if  a  promise  is  allegedi 
and  it  is  more  extensive  than  the  obligation  wbicb  the  lav 
raises,  it  is  bad  even  aftter  verdict.  The  promise  hen 
laid  is  to  pay  according  to  the  tenor  and  effect  of  the  note; 
but  the  defendant  by  indorsing  this  note  made  no  such 
promise,  but  only  to  pay  after  presentment,  dishonour, 
and  due  notice  of  dishonour.  The  promise  laid  is  an  abio* 
lute  promise  to  pay,  whereas  the  obligation  is  conditional 
only.  But  further,  there  is  no  proper  breach  alleged.  The 
breach  is,  that  the  said  Messrs.  Barclays  did  not,  nor  did 
the  said  S.TIiompson,  nor  the  defendant  or  any  other  pe^ 
son,  pay  the  said  note,  although  the  said  note  was  pre- 
sented at  Messrs.  Barclays'  on  the  day  when  it  becaaw 
due,  of  which  the  defendant  had  notice.  It  is  that  which 
is  contained  in  the  whole  sentence,  of  which  it  is  alleged 
that  he  had  notice.  The  meaning  is,  that  he  did  not  pay 
at  that  time  and  place,  viz.  the  day  it  became  due — wbea 
the  indorser  was  not  liable  to  pay ;  and  it  is  consistent  with 
such  an  allegation  that  he  may  have  paid  it  afierw    ra.ds 

Parke,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged  on  both  points.  The  first  question,  which  is 
one  of  considerable  importance,  is,  whether  there  is  s 
sufficient  notice  of  dishonour.  The  law  upon  this  point  is 
established  by  the  decision  in  Solarte  v.  Palmer^  which 
confirmed  that  of  Hartley  v.  Case^  against  the  previous 
opinion  of  the  profession.  It  is  certain,  that  after  the  case 
of  Tindal  v.  Brown  (a),  there  was  an  impression  that  it  was 
sufficient  if  the  notice  conveyed  an  intimation  that  the 
party  to  whom  it  was  given  was  looked  to  for  payment  of 

(«)  1  T.  R.  167. 
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the  bill  or  note.     Hartley  t.  Case  first  made  an  alteration  Exeh.  of  puat, 
in  the  law,  and  decided  that  the  view  so  taken  was  not  ^ 

correct  The  rule  there  laid  down  by  Lord  Tenterden  Hbdoer 
was^  that  though  no  precise  form  of  words  was  necessary  steavenson. 
to  be  used  in  giving  notice  of  dishonour,  yet  the  language 
employed  must  be  such  as  to  convey  notice  to  the  party 
what  the  bill  is,  and  that  payment  of  it  has  been  refused 
by  the  acceptor.  Upon  the  authority  of  that  case  the 
Court  of  Exchequer  Chamber  and  the  House  of  Lords 
decided  Solarie  t.  Palmer^  and  held  the  notice  there 
used  insuflBcient.  By  that  decision  we  are  bound,  though 
I  am  not  prepared  to  say  that  I  am  bound  by  all  the  rea- 
soning or  language  of  the  learned  judges  in  giving  their 
opinion,  and  therefore  should  myself  doubt  whether  we 
could  go  so  far  as  to  say  that  it  ought  to  appear  upon  the 
face  of  the  instrument,  **  by  express  terms  or  necessary 
implication,  that  the  bill  was  presented  and  dishonoured ;" 
it  seems  to  me  enough  if  it  appear  by  reasonable  intend- 
ment, and  would  be  inferred  by  any  man  of  business,  that 
the  bill  has  been  presented  to  the  acceptor,  and  not  paid 
by  him.  However,  supposing  that  we  are  bound  by  the 
precise  expression  of  Tindal^  C.  J.,  in  delivering  judg- 
ment in  the  Exchequer  Chamber,  we  ought  not  to  put 
a  strict  construction  on  the  term  ^'necessary  implica- 
tion;'' for  were  we  to  do  so,  it  would  be  difficult  for 
any  mercantile  man  to  conduct  business  without  the 
constant  aid  of  a  solicitor.  We  must  not  put  such  a 
meaning  on  that  expression,  as  to  say  that  the  language 
of  the  instrument  must  be  so  precise  as  to  exclude  the 
possibility  of  any  other  inference  than  that  the  bill  had 
been  so  presented  and  returned  unpaid.  On  the  subject 
of  the  term  *^  necessary  implication,"  Lord  Eldon  says — 
*'  Necessary  implication  means  not  natural  necessity,  but  so 
strong  a  probability  that  an  intention  contrary  to  that  which 
is  imputed  cannot  be  supposed :"  Wilkinson  v.  Adam  (a). 

(a)  1  Ves.  &  Bea.  466. 
VOL.  II.  GOG  M.  w. 
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Exch.  (/  Pleas,  If  we  adopt  such  a  rule  of  construction  in  the  present  eaie, 
^  '  ^  could  any  doubt  be  entertained  by  any  mercantile  man  who 
Hedobr  received  this  notice^  that  the  note  had  been  presented  to 
Stzavbnson.  the  maker  when  due^  and  was  not  honoured  ?  Look  at  tiie 
language  of  the  notice — **  I  am  desired  to  give  you  notice 
that  a  promissory  note  made  by  Samuel  Thompson  for 
99/.  ISs.f  payable  to  your  order,  became  due  yesterday^snd 
has  been  returned  unpaid.  I  have  to  request  you  wiD 
remit  the  amount  thereof,  with  Is.  6dL  noting.**  It  ststei 
the  time  when  the  note  became  due,  and  that  it  had  beet 
returned  unpaid.  Can  any  one  doubt  the  use  of  the  tens 
"  returned  unpaid?**  The  word  *' returned**  is  almost! 
technical  term  in  matters  of  this  nature,  and  means  tiiat 
the  bill  has  come  to  maturity,  hss  been  presented,  and  hu 
not  been  paid.  Upon  reading  this  notice  I  should  say,  that 
it  appears  from  it,  by  necessary  implication,  (in  the  meaning 
I  attach  to  the  term),  that  the  note  has  been  duly  presentdi 
and  dishonoured.  I'his  is  the  opinion  which  I  should  hate 
formed  previously  to  the  case  of  BouUon  v.  fVelch,  sod 
we  are  not  called  upon  to  overrule  that  case  without  soae 
authority  to  the  contrary.  The  notice  in  GrMgeimf» 
Smiih  was  in  the  same  terms  as  the  present ;  and  as  we  most 
determine  to  which  of  the  two  cases  we  will  subscribe,  I 
must  say  I  think  that  the  one  in  the  Common  Pleas  was  not 
rightly  determined.  There  is  indeed  one  circumstance 
mentioned  in  this  notice  of  dishonour,  which  does  not  ap- 
pear in  the  notice  in  BouUon  v.  Welch,  viz.  that  the  biB 
had  been  noted :  that  constitutes  a  distinction  between  the 
two  cases ;  but  I  disclaim  to  go  on  that  distinction.  In 
Solarte  v.  Palmer^  it  was  contended  that  there  was  no  inti- 
mation that  the  bill  had  been  presented  for  payment,  or 
that  it  was  unpaid,  or  even  that  it  was  due,  and  the  argu- 
ment for  the  sufficiency  of  the  notice  rested  on  the  autho- 
rity of  Tindal  v.  Broum — on  its  containing  sufficient  infor- 
mation that  the  party  was  held  liable  to  the  holder.  In 
the  present  case  1  think  no  mercantile  man,  upon  reading 
the  notice,  could  possibly  misunderstand  its  meaning ;  and 
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therefore  on  that  ground  I  think  the  rule  to  enter  a  verdict  Sxeh.  «^  '*'*«» 
for  the  defendant  ought  to  be  discharged.  '-^ 

Then,  with  respect  to  the  other  two  grounds  on  which  Hedoek 
it  was  contended  that  the  judgment  ought  to  be  arrested,  stbatensow. 
First,  it  was  said  that  there  was  no  proper  legal  promise 
alleged  in  the  declaration.  It  is  not  in  the  usual  and  most 
correct  form ;  but  I  cannot  say  that  it  is  so  incorrect  a  mode 
of  laying  the  promise  as  to  make  it  bad,  especially  after 
▼erdict.  The  declaration  states  the  note  to  have  been 
drawn  by  Thompson,  payable  to  the  order  of  the  defendant, 
and  delivered  to  him,  and  by  him  indorsed  to  the  plaintiff: 
and  that  the  defendant  promised  to  pay  according  to  the 
tenor  and  effect  of  the  note,  that  is,  of  the  note  so  indorsed. 
That  is  not  an  improper  description  of  the  liability  of  the 
indorser ;  it  means  that  he  will  pay  the  note  when  due, 
after  presentment  and  notice  of  dishonour.  The  next  ob- 
jection in  arrest  of  judgment  was,  that  there  was  no  suffi- 
cient breach.  I  am  of  opinion  that  the  breach  may  be  so 
read  as  to  constitute  a  good  breach,  viz.  a  nonpayment  by 
the  indorser  after  presentment  of  the  note  and  after  non- 
payment by  the  maker,  and  due  notice  that  it  was  unpaid. 
The  allegation  is,  that  Messrs.  Barclay  and  Co.  did  not, 
nor  did  the  said  Thompson,  nor  the  defendant,  or  any  other 
person,  pay  the  note,  although  it  was  presented  at  Messrs. 
Barclay  and  Co.'s  on  the  day  when  it  became  due.  It 
does  not  say  that  the  defendant  did  not  pay  when  the  note 
was  presented,  but  generally  that  he  did  not  pay,  and  im- 
ports no  more  than  this,  that  although  presented,  neither 
of  the  parties  paid  it  at  any  time.  That  is  a  sufficient 
breach  after  verdict.  As  to  whether  or  not  it  might  have 
been  bad  on  special  demurrer,  we  are  not  called  upon  to 
l^ive  an  opinion. 

BoLLAND,  B. — I  am  of  the  same  opinion  on  both  points. 
I  think  we  ought  not  to  construe  an  instrument  of 
this  nature  too  strictly :  and  provided  it  contain  information 

GO  o  2 
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Exeh.  of  Pkat,  that  the  bill  has  been  dishonoured,  and  that  the  party  by 

1837* 

whom  it  was  given  is  considered  liable,  that  is  sufficient 


Let  us  look  at  the  circumstances  by  which  matters  of  this 
STEAVBNtoN.  nature  are  accompanied.  Long  acquainted  as  I  have  been 
with  mercantile  affairSi  not  only  professionally  but  pracd- 
cally^  I  for  one  do  not  feel  inclined  to  clog  these  tnosur 
tions  with  difficultiesi  nor  will  I  do  so  unless  I  am*  com- 
pelled by  the  authority  of  decided  cases.  Let  us  look  at 
this  case,  and  see  whether  any  man  who  had  been  onlj  t 
week  conversant  with  business  could  have  doubted  thtt 
this  instrument  had  been  dishonoured ,  and  that  he  wai 
held  liable  to  pay  the  amount  due  upon  it.  In  the  fink 
place,  it  is  a  returned  note,  an  expression  which  is  per- 
fectly understood  in  the  city  of  London  to  designate  a  note 
which  has  been  dishonoured.  Then  the  notice  describei 
the  note,  gives  the  amount,  and  states  it  to  have  been  doe 
the  day  before ;  goes  on  to  request  that  the  defeodanl 
would  remit  the  amount ;  and  adds  further,  that  the  writer 
claims  Is.  6d.  for  noting,  which  though  he  was  not  entitled 
to  require,  it  was  nevertheless  some  further  infomatioo 
with  respect  to  the  note.  Considering  all  the  terms  of 
the  notice,  I  think  that  even  the  most  unpractised  man 
would  be  perfectly  satisfied  what  had  happened  to  the 
note. 

Alderson,  B. — I  am  of  the  same  opinion.  The  oolj 
conclusion  to  be  drawn  from  the  cases  of  Hartley  v.  Out 
and  Solarie  Y.  Palmer  is  this,  that  a  notice  of  dishonour 
must  not  merely  convey  information  that  the  party  is  held 
liable,  but  also  that  the  note  or  bill  has  been  dishonoured. 
I  agree  with  my  Brother  Parke,  that  we  are  not  bound 
by  the  strict  words  of  the  judges,  if  the  term  **  neoessarj 
implication"  is  used  by  them  in  a  strict  sense.  It  must 
have  that  reasonable  construction  which  is  given  in  the 
judgment  of  Lord  Eldan,  cited  by  my  Brother  Plarke^ 
In  that  view  of  the  case,  the  requisites  are  ftilly  satisfied  by 
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the  terms  of  this  notice ;  the  presentment  and  dishonour  £«cA-  ^  Pleat, 
are  necessarily  to  be  inferred  from  the  words  here  used.  ^  '  - 

Hedoer 

V, 

GuRNEY,  B. — I  do  not  think  Boulton  v.  Welch  is  go-    Stbavbnbon. 
verned  by  eitlier  of  the  cases  of  Hartley  v.  Case  and  So- 
lartey*  Palmer ;  and  we  are  fortified  in  our  opinion  that  this 
notice  is  sufficient  by  Grugeon  t.  Smith,  in  which  the  terms 
of  the  notice  were  not  so  strong  as  in  the  present  case. 

Parke,  B. — I  may  add,  that  Lord  Abinger,  to  whom  I 
mentioned  this  case,  had  no  doubt  of  the  notice  being  suf- 
ficient. 

Rule  discharged. 


HUTCHINS  r.  ScoTT. 

OASE  for  distraining  upon  the  plaintiff  for  the  sum  of  By  agreement 
31/.  for  rent  arrear,  when  10/.  10*.  only  was  due.     Plea,  tenTber,  ihede- 
Not  guilty.     At  the  trial  before  TFilHams,  J.,  at  the  last  J^" ^^"^^  Jf J^"^ 
Somersetshire  Assizes,  the  plaintiff,  in  order  to  prove  the  to  the  plaintiff 

my  1    i.    J    ^**'  seven  years, 

amount  of  rent  due,  put  m  an  agreement  for  a  lease  dated  at  an  annual 
8th  September,  1835,  whereby  the  defendant  agreed  to  let,  qX^e,*^**!^^ 
and  the  plaintiff  agreed  to  take,  for  seven  years  from  that  first  payment  to 

11*^*  made  on  the 

date,  a  house,  which  m  the  agreement  was  stated  to  be  25th  March 
No.  35,  Broad-street,  at  a  yearly  rent  of  42/.  per  annum,  ^JXThat"! 
payable  quarterly ;  the  first  payment  to  be  made  on  the  25th  q"ftef'«  «^ent 

*    -'  *  •'  *^   •'  only  became 

of  March  then  next  following.     The  distress  was  made  due  on  the 

•  11  1  .  1     «  25th  March. 

for  two  quarters  rent,  alleged  to  have  accrued  due  at  a  landlord's 
Lady-day,  1836.  The  evidence  of  the  distress  was'  fhe^eLm".''^ 
that  the  broker  went  to  the  plaintiff's  house,  which  was  J»o»««»  and 

*  pressed  for 

payment  of  rent  alleged  to  be  due,  and  3/.  3f.  for  expenses  of  the  levy,  but  touched  nothing, 
and  made  no  inventory.  The  tenant  paid  him  the  rent  and  expenses  under  protest,  on  which  he 
withdrew.  In  an  action  against  the  landlord  for  an  excessive  distress: — Heldf  that  the  defendant 
could  not  say  there  had  been  no  actual  distress. 

By  an  agreement  between  the  plaintiff  and  defendant,  a  house,  No.  38,  was  let  to  the  plaintiff. 
After  the  agreement  was  executed  and  delivered  to  the  plaintiff,  it  was  altered  (it  was  not  proved 
by  whom)  by  writing  35  instead  of  38  on  an  erasure.  The  house  occupied  by  the  plaintiff  under 
the  agreement  was  in  fact  No.  35 : — Ileldt  that  the  altered  agreement  might  be  given  in  evidence 
in  an  action  for  an  excessive  distress  (in  which  the  demise  was  admitted  on  the  record),  to  shew 
the  terms  of  the  holding. 
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Exch,  of  PUat,  No.  35,  and  pressed  him  for  payment  of  the  money,  but 
^  '  ^  took  none  of  his  goods,  and  made  out  no  inveotoiy; 
HuTCHiNs  but  the  plaintiff,  by  the  advice  of  his  attorney,  paid  211 
Scott.  for  the  rent,  and  3/.  3s.  for  expenses  to  the  broker,  under 
protest,  and  thereupon  the  broker  withdrew  from  the  pre* 
mises.  It  appeared  also,  that  after  the  execution  of  the 
agreement  and  its  delivery  to  the  plaintifi^  the  number  of 
the  house  had  been  altered  from  38  to  35,  the  5  being 
written  on  an  erasure  over  the  8;  and  the  jury  found  tbtt 
this  was  done  without  the  defendant's  knowledge.  For 
tiie  defendant,  three  objections  were  taken :  first,  (hit 
hy  virtue  of  the  agreement  half  a  year's  rent  was  due 
when  the  distress  was  made ;  secondly,  that  the  agree- 
ment was  void  by  reason  of  the  alteration  ;  and  thirdlj, 
that  no  actual  distress  was  proved.  The  learned  judge 
reserved  all  these  points,  and  the  plaintifT  had  a  verdict 
for  13/.  ISs. 

In  Easter  Term,  Erie  moved,  in  pursuance  of  the  lesfe 
reserved,  to  enter  a  nonsuit.  First,  half  a  year's  rent 
was  due.  It  was  said  for  the  plaintiff^  that  under  die 
agreement,  the  first  quarter's  rent  only  became  payable 
at  the  Lady-day  following ;  but  it  is  submitted  that  the 
intention  of  the  parties  was  only  that  the  payment  of  tbe 
quarter's  rent  which  would  have  fallen  due  at  Christmas 
should  be  postponed  till  Lady-day.  The  only  question  is,  to 
what  period  the  payment  for  the  lapsed  quarter  is  deferred 
— whether  to  the  end  of  the  term,  or  only  until  the  next 
quarter  day?  [Lord  Abinger,  C.  B. — Thefiirst  quarterly 
payment  is  to  be  made  on  the  25th  March ;  therefore  tbe 
previous  quarter's  rent  is  either  forgiven  altogether,  or 
postponed  to  the  end  of  the  term.  Parke^  B. — ^The  last 
rent  would  become  due  at  Christmas  1842.  The  only 
consequence  is,  that  the  lessor  will  lose  his  remedy  by 
distress  for  that  rent ;  he  retains  his  remedy  on  the  con- 
tract.] 

Secondly,  there  was  no  actual  distress ;  nothing  bdng 
taken,  no  person  remaining  on  the  premises,  and  no  inven- 
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tory  being  made :  Swann  v.  Lard  Falmouth  {a).    The  de-  ^ch,  of  Pkat, 
fendant  did  not,  in  the  terms  of  the  declaration,  **  take  ^ 

and  seize"  the  plaintiff's  goods.  [Alderson,  B.— The  Hutchins 
plaintiff  paid  the  expenses  of  the  levy.]  That  might  form  Scott. 
aground  of  action  for  money  had  and  received.  [Lord 
Abtnger,  C.  B. — ^The  defendant,  by  his  broker^  appears 
there  and  says,  ''Unless  you  pay  me  21/.  for  rent,  and 
three  guineas  for  expenses,  I  shall  take  your  goods."  It 
does  not  lie  in  the  defendant's  mouth,  after  receiving  the 
money,  to  say  there  was  no  distress.  Parke,  B. — The 
plaintiff  could  not  be  bound  to  pay  the  three  guineas  un- 
less there  had  been  a  distress :  then  the  defendant  receives 
it  on  the  footing  of  there  having  been  a  distress.  Aiders- 
son,  B. — It  is  really  no  more  than  an  agreement  not  to  go 
through  a  mere  ceremony.] 

Thirdly,  the  agreement  was  void  by  reason  of  the  alter- 
ation in  it  after  it  was  delivered  to  the  plaintiff.  It  was  a 
document  essential  to  the  proof  of  the  plaintiff's  case, 
since  without  it  he  could  not  prove  the  real  amount  of  rent 
due :  then  the  jury  have  found  that  it  was  altered  without 
the  defendant's  assent.  On  this  point  the  Court  granted 
a  rule  nisi ;  against  which 

Bompas,  Serjt.,  and  Halcomb,  now  shewed  cause. — 
The  only  question  is,  whether  the  deed  is  absolutely  void 
by  this  alteration.  Now  it  is  clear  that  the  house  No.  35 
was  the  one  intended  by  both  parties  to  be  leased ;  the 
alteration,  therefore,  carried  into  effect,  instead  of  defeat- 
ing, the  intention  of  the  parties,  and  was  immaterial  under 
the  circumstances :  since,  if  the  number  38  had  been  left 
in  the  agreement,  and  it  appeared  that  No.  35  was  the  house 
intended,  the  latter  would  equally  pass  by  it.  There  was 
no  distinct  evidence  that  the  instrument  was  altered  by  the 
plaintiff;  but  even  if  it  was,  and  if  the  alteration  was  made 
merely  to  correct  a  mistake,  and  not  animo  cancellandi, 

(a)  8  B.  &  Cr.  456 ;  2  Man.  &  R.  634. 
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Exch.  of  PUaa,  it  would  DO t  vitiate  the  agreement :  Perrott  v.  Perroii(Q)\ 

^     see  also  Bates  v.  Grabham  (6),  Moiieux  v.  JLondam  Auv* 

HuTcuiNs     ance  Company  (c),  Roe  v.  Archbishop  of  York  {d)^  Halli. 

mm 

Scott.  Chandless  (e)»  Sugden  on  Powers^  412,  (5tfa  editios). 
The  cases  as  to  alterations  in  bills  of  exchange  are  am- 
logous.  Thus,  where  a  bill  was  dated  by  mistake  in  \fS& 
instead  of  1823,  and  an  agent  of  the  drawer  and  acceptor, 
employed  to  hand  it  over  to  the  indorsee,  altered,  without 
their  consent,  the  figure  2  into  a  3,  the  alteration  washdd 
immaterial :  Brutt  v.  Picard(f).  Kershaw  ▼.  Cox  (g),  /s- 
cobs  V.  Hart  {h),  Cole  v.  Parkin  (s),  are  authorities  to  the 
like  effect.  It  is  very  questionable,  moreover^  whetbertn 
alteration  made  in  a  material  part  by  a  stranger  vitiatei  i 
deed :  6  Co.  26.  b.  note ;  Jacobs  v.  Hari  ;  and  here  it  is  not 
found  to  have  been  made  by  the  plaintiflT.  [^Aldersom^  B.^ 
If  a  deed  is  executed  with  blanks,  and  afterwards  filled  up, 
it  is  void ;  yet  that  is  carrying  out  the  intention  of  the 
parties.]  That  proceeds  on  the  ground  of  the  technical 
plea  of  non  est  factum — it  cannot  strictly  be  said  to  be  the 
deed  of  the  parties. 

But,  secondly,  assuming  that  the  agreement  is  vdd  to 
as  to  pass  any  interest  to  the  plaintifiT,  it  was  admissibk  in 
evidence  between  these  parties  for  the  purpose  of  proving 
the  terms  of  the  tenancy,  for  which  purpose  alone  it  was 
necessary  to  use  it — the  demise  itself  being  admitted  on 
the  record,  and  the  only  point  in  issue  being  what  was  the 
amount  of  rent  due :  Doe  d.  Beanland  v.  Hirst  {k\  The 
subsequent  alteration  does  not  devest  the  estate;  and  it  is 
not  pretended  that  there  was  any  alteration  as  to  the  tenss 
of  the  taking.  It  is  not  therefore  material  to  consider 
whether  it  ought  to  have  been  submitted  to  the  jury  to 

(a)  14  East,  423.  (/)  Ry.  &  M.  3?. 

(6)  1  Salk.  444.  (g)  3  Esp.  346. 

((•)  1  Atk.  545.  (h)  6  M.  &  Sel.  142. 

(d)  6  East,  ^^.  (•)  12  Eaet,  4/1. 

(e)  4Bing.  123;  12 Moore, 316.  {k)  3  Surk.  60. 
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say  whether  the  alteration  was  made  by  the  plaintiff:  Exeh,  of  PUa$p 
otherwise  it  might  be  urged,  that  the  defendant  ought  ^ 

to  have  elicited  all  the  circumstances  to  prove  the  fraud,     Hutchims 
and  that  the  jury  ought  to  have  found  it ;  it  will  not  be        Scott. 
presumed  after  verdict:  Minei  v.  Gibson  (a). 

CrowdergContfL — If  this  ageement  had  been  presented  in 
evidence  as  it  was  originally  framed,  it  would  have  been  a 
deed  demising  No.  38,  whereas  the  distress  was  in  No.  35 ; 
and  there  was  no  evidence  to  shew  that  there  were  not 
other  houses  which  the  plaintiff  occupied  as  tenant  to  the 
defendant.  The  only  evidence  of  the  contract  by  which  the 
rent  was  reserved  was  this  agreement;  the  plaintiff  pro- 
duces it,  he  derives  a  benefit  under  it,  and  it  is  not  shewn 
ever  to  have  been  out  of  his  hands  :  it  must  be  presumed 
against  him,  therefore,  that  the  alteration  was  made  with 
his  privity.  It  is  said  the  alteration  was  immaterial,  being 
made  to  correct  a  mistake.  But  in  Markham  v.  GonaS' 
ton  (6),  a  deed  was  held  to  be  avoided  by  the  insertion  of 
words  after  its  execution,  by  the  obligor's  servant,  and  al* 
though  it  was  by  his  consent  and  for  his  benefit;  and 
Fenner,  J.,  there  cited  a  case  where  an  alteration  in  a  lease^ 
as  to  the  amount  of  rent,  made  according  to  the  intention 
of  the  parties,  had  the  same  effect.  The  same  law  is  laid 
down  in  the  second  resolution  in  Pigofs  c(ise{c).  The 
common  law  doctrine  as  to  the  alteration  of  deeds  is  thus 
strict,  because  otherwise  the  whole  danger  of  admitting 
parol  evidence  to  vary  written  instruments  is  at  once  intro- 
duced. No  mistake  in  a  material  part  of  a  deed  can  be 
rectified,  after  its  execution,  by  one  party  behind  the  back 
of  the  other.  None  of  the  cases  cited  on  the  other  side 
impugn  the  doctrine  laid  down  in  the  older  authorities. 
The  cases  as  to  alterations  in  bills  are  altogether  dif- 
ferent ;  in  most  of  them  the  question  arose  on  the  pro- 

(a)  3  T.  R.  481.  (b)  Cro.  Eliz.  626.  (c)  11  Co.  27-  a. 
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Exch.  of  PUat,  visions  of  the  Stamp  Act — whether   by   the    altentioa 

1837.  t^     .  ^ 

^     ^     ^     the  instrument  became  a  new  one,  so   as   to  require  i 

HuTCHiMs  fresh  stamp.  In  Bruit  v.  Picard  the  alteration  was  maiie 
Scott.  by  an  agent  of  both  parties  before  the  bill  was  put  into 
circulation.  So  in  Kershaw  v.  CoXf  and  Hall  v.  Chandlest, 
all  parties  agreed  to  the  aheration.  \^Aldersam,  B.— It  ii 
difficult  to  understand  why  an  aheration  by  a  stranga 
should  in  any  case  avoid  the  deed — why  the  tortious  act  of 
a  third  person  should  affect  the  rights  of  the  two  parties 
to  it^  unless  the  alteration  goes  the  length  of  making  it 
doubtful  what  the  deed  originally  was,  and  what  the  parties 
meant.  Lord  Abinger^  C.  B. — Suppose  the  stranger  de» 
stroyed  instead  of  altering  it  ?]  In  Rippiner  v.  Wright  («), 
it  was  held  that  no  parol  evidence  could  be  given,  even  of 
an  unstamped  agreement  which  had  been  destroyed  by  the 
wrongful  act  of  the  party  who  took  the  objection.  The 
true  reason  for  the  doctrine  as  to  the  alteration  of  written 
instruments  is  to  avoid  the  temptation  to  fraud  and  perjury 
which  would  otherwise  prevail. 

Then,  supposing  the  agreement  to  be  void,  was  it  receiv- 
able in  evidence  ?  To  hold  it  so,  would  be  to  sanction  a 
most  dangerous  principle — that  a  deed,  intended  for  the 
purpose  for  which  it  was  made,  by  an  act  which  must  be 
considered  wrongful,  may  be  brought  into  Court  and  looked 
at  to  establish  the  right  of  the  party  out  of  whose  hands 
it  comes  in  its  altered  state,  and  to  whom  it  was  delivered 
unaltered.  The  instrument  is  to  be  void  as  to  the  demise  of 
the  premises,  and  yet  the  rent  is  to  be  given  in  evidence. 
It  is  but  one  step  farther  to  say  the  plaintiff  might  give 
parol  evidence,  though  he  has  alleged  a  written  demise. 
The  alteration  vitiates  the  instrument  as  a  whole: 
Master  v.  Miller  (6),  Tidmarsh  v.  Grover  (c),  Cowie 
Y.Harrison  (d).  Suppose  the  declaration  had  alleged 
a   demise   of  No.  38,    and    the    agreement    had    been 

(a)  2  B.  &  Aid.  1096.  (c)  1  M.  &  SeL  735. 

(6)  4  T.  R.  320.  {d)  4  B.  &  Aid.  197. 
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put  in  as  originally  written,  and  the  distress  were  proved  ExcK^puom, 
in  No.  35,  the  declaration  then  would  not  be  supported  by  ^ 

the  evidence.  Again,  suppose  the  declaration  alleged  a  Hutchins 
demise  of  No.  35,  would  this  instrument  support  that  Scorr. 
count  ?  It  is  submitted  that  no  parol  testimony  could  be 
given  to  shew  it  was  a  mistake,  because  non  constat  that 
the  plaintiff  might  not  have  an  instrument  behind,  properly 
applying  to  No.  35.  Parol  evidence  is  admissible  only 
where  there  is  an  ambiguity — as  if  it  were  doubtful  which 
was  the  figure,  5  or  8. 

Lord  Abinger,  C.  B. — I  think  there  is  no  ground  for 
making  the  rule  absolute :  nor  do  I  think,  when  the  case  is 
rightly  understood,  that  the  question  arises  whether  an  alter- 
ation even  by  the  plaintiff  ought  to  avoid  the  agreement. 
If  it  does,  the  only  consequence  would  be  that  it  would  be 
impossible  for  him  to  maintain  an  action  upon  as  on  a 
demise  ;  but  it  is  quite  a  different  question  whether  it  can 
be  given  in  evidence.  It  may  be  void  for  the  purpose  of 
taking  an  interest  under  it,  but  nevertheless  admissible 
to  prove  a  collateral  fact.  The  very  case  cited  by 
Mr.  Crowder^  of  a  lessee  altering  for  the  benefit  of 
the  lessor,  illustrates  the  ground  on  which  our  judg- 
ment ought  to  proceed.  Though  it  may  be  true  that 
he  lost  the  benefit  of  the  term,  yet  the  instrument  would 
be  available,  even  though  altered  by  himself,  to  shew 
the  amount  of  bygone  rent  due  for  the  occupation.  I 
think  Mr.  Halcomb  has  put  the  present  case  on  its  true 
ground.  The  declaration  alleges  a  tenancy,  (which  is 
not  denied),  and  a  distress  for  more  rent  than  was 
due,  which  is  the  point  in  issue:  a  distress  is  proved  in 
No.  35 ;  all  the  evidence  applied  to  that  house,  and  there 
is  no  suggestion  that  the  landlord  has  demised  any  other ; 
and  to  shew  the  amount  of  the  rent,  this  agreement  is  put 
in.  Now,  suppose  it  never  to  have  been  altered,  and  to 
stand  No.  38— the  plaintiff  might  have  shewn  that  the 
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Ejech,  of  puat,  defendant  had  no  house  No.  S8.  or  any  other  circanitaDeei 

1837. 

^     to  prove  that  No.  S8  was  an  immaterial  part  of  the  deierip- 

HuTCHiNB  tion.  Suppose  the  landlord,  having  but  one  house  ■ 
Scott.  Broad  Street,  had  put  a  wrong  number  into  the  agr»> 
menty  and  had  let  the  party  into  possession  under  it- 
would  it  not  have  passed  any  interest  I  If  the  laodlori 
saidj  '^  This  lease  does  not  apply  to  the  house  you  occapy,^ 
the  tenant  would  answer,  **  Yes,  I  shew  that  it  does:  jot 
let  Die  into  No. 35,  having  signed  this  paper  with  me:  the 
instrument  is  binding  as  to  all  its  other  terms.**  Agais, 
if  No.  35  was  the  house  intended^  I  am  clearly  of  opinioi 
that  parol  evidence  was  receivable  to  shew  that  the  SB 
was  a  mistake.  If  there  were  any  suggestion  that  the  d^ 
fendant  had  any  other  house,  the  case  might  be  different; 
but  we  must  take  the  facts  to  be,  that  the  parties  reaDj 
and  bona  fide  intended  to  let  No.  35,  and  that  the  whole 
controversy  was  about  that  house.  If,  then,  the  plaintiff 
lost  his  interest  in  the  term  by  the  alteration,  it  is  nefer- 
theless  admissible  to  shew  the  terms  on  which  he  hdd 
No.  35.  No  case  has  gone  the  length  of  saying  that, 
when  a  deed  is  altered,  and  thereby  vitiated,  it  ceases  \» 
be  evidence:  it  may  be  so  with  reference  to  the  stamp 
laws : — there  is  no  occasion,  however,  in  the  present  caae, 
to  raise  the  general  question.  The  old  law  was,  no  doubt, 
much  more  strict  than  it  has  been  in  modem  timet. 
Originally,  there  could  be  no  such  thing  as  founding  upon 
a  deed  without  making  profert  of  it;  and  it  was  bat  an 
invention  of  the  pleaders,  growing  out  of  a  decision  of 
Lord  Mansfield's,  to  allege,  as  an  excuse  for  not  making 
profert,  a  loss  of  the  deed  by  time  and  accident ;  founded 
on  the  presumption  to  be  derived  from  long  possession  and 
enjoyment.  I  can  hardly  see  how  such  a  course  is  con- 
sistent with  the  old  authorities  which  say  that  any  altera- 
tion, even  by  a  stranger,  shall  vitiate  a  deed.  If  it  be  so 
altered  as  to  leave  no  evidence  of  what  it  originally  was, 
that  may  prevent  any  party  from  using  it ;   or  if  it  be 
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altered  in  a  material  part  by  a  party  taking  a  benefit  under  Exeh.  rfPieuh 
it,  that  may  prevent  him  even  from  shewing  what  it  origi-     \^.^^,^^S^^ 
nally  was.     Here,  however,  it  is  sufficient  to  decide  that      Hutchinb 
this  agreement  was  evidence  to  prove  the  terms  of  the        scott. 
holding ;  and  there  was  no  evidence  of  any  other  holding 
than  that  of  the  house  No.  35. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — This  is  an  agreement,  and  the  rules  as 
to  deeds,  to  which  there  is  a  plea  of  non  est  factum,  are 
not  applicable.  Then  we  are  to  look  to  the  instrument,  to 
see  what  was  originally  the  intention  of  the  parties ;  and 
if  it  had  remained  No.  38,  I  think  it  was  admissible  in 
evidence. 

GuuNEY,  B.,  concurred. 

Rule  discharged. 


Dawes  9.  Anstruther. 

ASSUMPSIT  on  two  bills  of  exchange  for  2502.  each,  in  assumpsit 

dated  the  1st  June,  1830,  drawn  by  one  W.  Gordon  upon  againitThe*a^ 

and  accepted  by  the  defendant,  payable  six  months  after  u*K''*'r*'^ ^u** 

date  to  the  drawer  or  his  order,  and  by  him  indorsed  to  for  2502.  eacb» 

the  plaintiff.     It  appeared  that  the  defendant  was  arrested  was  indorsed 

on  the  17ih  November  last  by  virtue  of  a  writ  of  capias,  and%wardt?" 

on  the  copy  of  which  was  the  following  indorsement : —  ^  declaration 

was  afterwards 

*^  Bail  for  240/.  and  upwards  by  affidavit."     It  had  also  delivered,  con- 
another  indorsement,  as  follows: — '*  The  plaintiff  claims  coimibJ[one 
^60/.  6^.  4rf.,  with  interest  thereon  from  the  30th  Decern-  t^V^^^v. 

'  the  bills.    The 

her,  IStiO,  to  the  day  of  payment,  for  debt,  and  3/.  XOs.  particulars  of 

r  1     •/•     1  ■  /•  •  •  1  1       demand  which 

for  costs,    and   if  the   amount   thereof  is   paid   to   the  accompanied 

the  declaration 
were  as  follows:  '*  This  action  is  brought  to  recover  the  sum  of  260/.  and  upwards,  due  from  the 
defendant  to  the  plaintiff,  upon  the  several  bills  of  exchange  set  forth  in  the  first  and  last  counts  of 
the  declaration,"  &c.  An  order  having  been  made  for  further  and  better  particulars: — Held,  on 
motion  to  set  aside  this  order,  that  the  defendant  was  entitled  to  better  particnlara:  Alderton,  B., 
dissentiente. 
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MmcH,  ^  Pkm$9  plaintiff  or  bu  attornies  within  four  days  from  the  seraee 

^    hereof,  further  proceedings  will  be  stayed.**     The  snm  of 

Dawki       260/*  was  paid  into  Court  in  lieu  of  bail.     A  declaratioo 

AiftTRUTHBK.  was  sftcrwards  delivered,  which  contained  two  counts,  one 
on  each  of  the  bills.  The  particulars  of  demand  annexed  to 
the  declaration  were  as  follows : — ''  This  action  is  brought 
to  recover  the  sum  of  600/.  due  from  the  defendant  to  the 
plaintiff  upon  the  several  bills  of  exchange  set  forth  in  the 
first  and  last  counts  of  the  declaration,  and  also  interest 
thereon  from  the  4th  December  18S0  to  the  day  of  pay- 
ment.^   A  summons  was  afterwards   taken  out    beibif 
Oumey^  B.,  at  chambers,  for  a  further  and  better  acoooot 
in  writing  of  the  particulars  of  the  plaintiff's  demand, 
with  datCH,  for  which  the  action  was  brought ;  and  the 
learned  Baron  having  made  an  order  accordingly, 

Ogle^  on  a  former  day,  obtained  a  rule  to  shew  cause 
why  this  order  should  not  be  rescinded.  The  affidavit  of 
Gordon,  the  drawer,  stated  that  the  bills  were  accepted 
by  the  defendant  for  a  good  and  valuable  consideratioo, 
and  that  bt»fore  the  bills  became  due,  he  the  drawer  duly 
indorsed  them  over  to  the  plaintiff  as  a  collateral  security 
for  goods  sold  and  delivered  by  the  plaintiff  to  him,  and 
U|)on  the  express  agreement  with  the  plaintiff,  that  he  die 
plaintitT  would  account  to  him  for  all  money  recovered  upon 
the  bills  beyond  what  should  appear  due  from  him  to  the 
plaintiff:  and  that  money  equal  to  the  whole  amount  of  the 
said  two  bills,  together  with  all  interest  thereon,  was  stiH 
due  and  owing  from  the  defendant  to  him  the  drawer. 
Against  this  rule 

Tkesigtr  now  shewed  cause. — In  general,  particiilan  of 
demand  are  not  nequired  in  actions  oo  hills  of  exchai^; 
hut  under  the  circumstances  of  this  case  the  learned  judge 
has  pr^'perlv  exercised  his  disciecon  in  ordering  a  farther 
and  better  ac^Mint  in  « riling  of  the  plainuflTa  paitaedbn 
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of  demand,  with  the  dates  of  the  bills,  &c.  [Lord  Abin-  ^^- ^/ ^^"^ 
ger,  C.  B. — ^The  general  rule  is,  that  particulars  are  not  v  y  -^ 
necessary  in  actions  upon  bills  of  exchange  ;  but  when  the  Dawks 
party  abandons  the  bill,  and  goes  upon  an  open  account,  it  Amitruthbk. 
is  otherwise;  and  here  the  plaintiff  himself  has  volunteered 
to  furnish  some  particulars.]  Brooks  v.  Farlar  (a)  may 
be  relied  upon  on  the  other  side  ;  but  there  it  appeared 
from  the  defendant's  affidavit,  that  he  was  acquainted  with 
the  whole  of  the  plaintiff's  case.  Tindal,  C.J. ,  there 
said  :  **  On  a  single  count  for  a  bill  of  exchange,  the  de- 
fendant is  not  entitled  to  any  particulars,  unless  he  makes 
out  a  strong  case  of  exception.  No  such  case  is  made  out 
on  these  affidavits,  from  which  it  appears  that  within  a  few 
shillings  the  parties  are  acquainted  with  each  other's  case." 
But  here  the  defendant  does  not  know  for  what  the  plain- 
tiff is  going.  He  holds  the  defendant  to  bail  for  2401,  and 
upwards,  and  then  states  that  he  goes  for  the  sums  men- 
tioned in  the  two  counts  of  the  declaration,  which  claim 
500/.,  the  full  amount  of  the  two  bills,  so  that  it  is  impos- 
sible to  know  what  he  is  seeking  to  recover.  [Alder" 
son,  B. — There  could  be  no  doubt  as  to  the  nature  of  the 
demand,  because  the  demand  is  for  the  two  bills  mentioned 
in  the  declaration.  Perhaps  you  might  have  a  right  to  ask 
the  plaintiff  for  how  much  he  goes.]  We  want  to  ask  him 
as  to  certain  goods  which  he  has  given  as  a  consideration 
for  these  bills.  [Alderson,  B. — You  are  in  fact  asking  for 
a  bill  of  discovery ;  you  had  better  go  into  equity  for  that* 
It  is  not  common  to  require  anything  more  than  the 
amount.  The  declaration  shews  what  the  plaintiff  goes 
for,  and  he  has  only  to  add  the  amount  for  which  he  goes, 
and  then  the  question  will  arise  at  chambers  as  to  whether 
he  has  not  complied  with  the  learned  Judge's  order.  The 
question  is,  whether  this  is  not  a  good  bill  of  particulars  ?] 

(a)  SBingh.  N.C.  291. 
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Bxek,  of  Pleat,       Ogle,  in  support  of  the  rule. — ^The  particulars  are  as 

^  *   ^     full  as  they  can  be.     The  declaration  contains  two  counts, 

Dawbb        one  on  each  bill,  and  in  which  the  dates  of  the  bills  already 

Anstruther.  appear.  It  is  an  action  by  the  indorsee  against  the  ac- 
ceptor ;  therefore  it  is  impossible  for  him  to  recover  ex- 
cept upon  the  bills.  Though  the  indorsement  on  the  writ 
is  only  for  240/.,  the  plaintiff  is  not  prevented  by  that  from 
going  for  and  recovering  at  the  trial  the  whole  amount  of 
the  two  bills.  There  is  no  rule  of  Court  or  case  which 
restrains  the  plaintiff  from  recovering  a  larger  sum  than  is 
indorsed  on  the  writ.  In  Brooks  v.  Farlar,  it  was  held 
that  the  defendant  is  not  entitled  to  demand  particulars  on 
a  count  upon  a  bill  of  exchange.  In  that  case  it  was  said 
by  Stephen,  Serjt,  in  argument,  that  the  party  ought  to 
depose  that  he  does  not  know  for  what  the  plaintiff  is 
suing.     There  is  no  such  statement  in  this  affidavit. 

Lord  Abingbr,  C.  B. — I  think  this  rule  ought  to  be 
discharged.  Suppose  this  had  been  an  action  by  Gordon 
himself,  and  the  defendant  had  made  an  application  for 
further  particulars,  upon  affidavit  stating  that  the  bills 
were  given  to  Gordon  under  an  agreement  that  he  should 
pay  some  debt  of  the  defendant's ;  if  Gordon  does  not 
deny  that  the  bills  were  merely  a  security  for  money  paid, 
although  in  point  of  law,  in  an  action  on  the  bills,  he  might 
sue  for  the  whole  amount,  yet  in  truth  he  has  no  right  ex- 
cept to  the  amount  which  he  has  paid,  and  the  defendant 
has  a  right  to  know  what  sum  he  really  claims.  It  is  ad- 
mitted that  these  bills  were  given,  not  for  a  debt,  but  as  a 
security  for  money  advanced.  I  should  think  this  is  a 
case  in  which  better  particulars  of  the  plaintiff's  demand 
ought  to  be  given.  It  appears  from  the  affidavits  that 
260/.  is  the  whole  amount  which  he  claims. 

Alderson,  B. — A  bill  of  particulars  is  simply  this: — 
where  the  declaration  is  so  general  that  you  cannot  upon 
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the  face  of  it  ascertain  what  the  plaintiff  goes  for^  then  the  Bxek,  of  pum, 
defendant  has  a  right  to  call  upon  the  plaintiff  for  a  state-  ^ 

ment  of  his  demand  ;  but  I  have  always  understood,  as  long        Dawes 

Vm 

as  I  have  been  acquainted  with  the  law^  that  where  there  Anstrutuer. 
is  a  count  stating  what  the  demand  is^  the  defendant  can- 
not require  particulars,  inasmuch  as  the  particular  is  the 
declaration  itself*  I  find  it  so  laid  down  in  all  the  books 
of  practice — particulars  of  the  sum  the  plaintiff  seeks  to 
recover  are  never  required  in  actions  on  bills  of  exchange. 
It  may  be  an  unconscientious  thing  to  demand  this  500/. ; 
but  can  any  person  doubt,  if  he  sees  a  count  upon  one  bill 
of  exchange  for  ^0/.  and  a  count  upon  another  bill  of  ex- 
change for  250/.,  and  a  particular  that  the  plaintiff  goes  for 
the  amount  of  the  bills  in  these  counts — coulil  any  person 
doubt  the  distinctness  of  the  demand  ?  whether  consci- 
entious or  not  is  another  question.  I  should  think  these 
particulars  were  sufficient. 

BoLLAND,  B. — So  far  I  agree  with  my  Brother  Alder- 
son,  that  there  must  be  some  clear  and  specific  grounds 
for  asking  for  better  particulars  in  actions  on  bills  of  ex- 
change than  are  here  given,  and  I  am  not  aware,  except 
in  one  instance,  that  I  ever  made  such  an  order.  But,  in 
the  present  case,  if  the  application  had  been  made  to  me, 
I  should  have  called  upon  the  plaintiff  to  square  his  de- 
mand by  what  he  originally  endorsed  upon  the  writ,  viz. 
S40/.  and  upwards.  If  the  iiolder  of  these  bills  had  a 
claim  for  500/.,  it  is  extraordinary  he  should  moderate  his 
claim  to  240/.  The  presumption  is,  that  an  indorsee  would 
claim  the  whole  amount  which  he  could  prove  at  the  trial. 
The  ground  upon  which  I  agree  with  The  Lord  Chief 
Baron  is  this,  that  the  plaintiff  has  confined  himself  to  a 
claim  of  240/.  by  arresting  for  that  amount  only ;  if  he  had 
not  done  so,  the  defendant  would  have  been  left  to  a  Court 
of  Equity  and  a  bill  of  discovery.     It  is  clear  that  Gordon 

VOL,  II.  H  H  H  M.  w. 


8i2 
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Bxeh.  of  Pieoi,  put  the  bills  into  the  plaintiiTs  hands  as  a  security^  and, 

I  think,    under  the  circumstances,   that  the  plaintiff  is 
bound  to  give  particulars  of  the  sum  he  claims. 


Dawes 

0. 

Anbtruther. 


GuRNEY,  B. — I  never,  in  any  other  case,  made  an  order 
for  better  particulars  in  an  action  on  a  bill  of  exchange; 
but,  under  the  circumstances  of  this  case,  I  thought  it 
was  not  unreasonable  to  call  upon  the  plaintiff  to  state 
more. 

Rule  discharged. 


In  order  to 
ground  a  mo- 
tion for  an  at- 
tachment for 
disobedience  to 
a  writ  of  lub- 
pcena  ad  teiti- 
ficandum,  the 
aflBdavit  must 
sute  that  the 
party  was  a 
material  wit- 
ness. 


TiNLEY  V.  Porter. 

JLN  Easter  Term  last,  Cresswell  had  obtained  a  rule  nisi 
for  an  attachment  against  John  Askew  for  not  attending  at 
the  trial  of  a  cause  at  the  last  Liverpool  Assizes,  pursuant 
to  a  writ  of  subpoena  ad  testificandum.  The  rule  was  ob- 
tained on  an  affidavit  of  the  service  of  the  subpoena;  that 
a  note  was  sent  to  the  witness  the  evening  before  the  cause 
was  tried,  informing  him  that  the  cause  was  likely  to  be 
tried  early  the  following  morning,  but  that,  although  called 
upon  his  subpoena,  he  did  not  attend ;  but  it  did  not  state 
that  he  was  *'  a  material  and  necessary  witness.**  The 
affidavit  in  answer  stated  that  Askew  sent  his  clerk  to  the 
Court  to  wait  till  the  cause  was  called  on,  and  then  to 
come  and  inform  him  of  it ;  that  his  clerk  did  so  ;  but  that 
in  the  meantime  he  had  been  obliged  to  leave  his  office  on 
his  duties  as  harbour-master,  and  that  he  did  not  return 
until  the  cause  was  tried. 


Alexander  now  shewed  cause. — There  is  the  same  vice 
in  this  affidavit  as  there  was  in  the  affidavit  in  Taylor  v. 
Willans  (a),  where  it  was  held,  that,  to  render  a  person 
liable  to  an  attachment  for  not  attending  upon  a  subpoena. 


(a)  4M.  &P.69. 
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it  is  incumbent  on  the  party  applying  to  state  that  he  was  E^ck,  of  PUat, 
a  material  and  necessary  witness  for  him.     Unless  a  clear  ^ 

case  of  contempt  be  made  out,  the  Court  will  not  inter-       Tinley 

fere.  Porter. 

Cresstcell,  contra. — The  witness,  having  been  served 
with  the  subpoena,  was  bound  to  attend^  unless  it  was  in- 
timated to  him  that  he  would  not  be  examined.  [Lord 
Abinger^  C.  B. — You  may  have  another  remedy  by  ac- 
tion.] There  are  many  cases  in  which  an  attachment 
would  be  granted  where  no  action  can  be  maintained.  If 
it  had  been  shewn  that  there  had  been  any  misconduct,  or 
any  abuse  of  the  process  of  the  Courts  an  attachment  would 
not  lie ;  but  if  not,  the  Court  will  grant  an  attachment  for 
disobedience  to  the  subpoena.  Here  there  was  nothing  to 
shew  that  the  plaintiff  did  not  bond  fide  intend  to  avail 
himself  of  Askew's  evidence,  but  the  contrary,  for  a  note 
was  sent  to  him  the  evening  before,  informing  him  that  the 
cause  was  Ukely  to  he  tried  early  the  following  morning. 

Lord  Abinger^  C.  B. — We  must  take  the  case  in  the 
Common  Pleas  as  an  authority,  that  where  a  party  seeks 
to  obtain  an  attachment,  the  affidavit  must  state  that  he 
was  a  material  witness. 

Parke,  B. — We  are  bound  by  the  decision  of  the 
Court  of  Common  Pleas.  It  appears  to  me  rather  a  new 
practice,  but  as  ic  has  been  so  decided,  we  must  respect 
that  authority. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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CA&E&  IS  TUB  »XCUCQC£A« 


LcE  asd  Otheri,  on  behdf  of  themselTes  and  tbe  rat  of 
the  Proprietors  of  the  Lake  Loch  Railroad,  r.  Sir  W. 
M.  MiLXER,  Bart.y  aod  Others,  Trustees  for  the  Ucder- 
takers  of  the  Aire  and  Calder  NarigatJoo. 

\j  PON  a  motion  bv  the  defendants,  in  Trinitj  Tern, 
1834,  in  this  Court,  to  dissolre  an  injunction  awarded  and 
issued  against  the  defendants  and  the  rest  of  the  Under- 
takers of  the  navigation  of  the  rivers  Aire  and  Calder,  m 
the  ^^'e£t  Riding  of  the  county  of  York,  by  an  order 
made  in  this  cause  bearing  date  the  8th  of  February,  I83S, 
iiherebv  the  defendants  and  the  rest  of  the  said  undo- 


Bjr  tbe  act  of 

PariiameBt, 
9  Geo.  4,  e,  98, 
the  Bodertaken 
of  tbe  Aire  aod 
Calder  Savi- 
gatkm  were 
eicpovered  to 
make  (amoog 
ocber  «ork»)  a 
oavi^bie  cat 
or  cii^  from 

tbenverCaidtr,  takers,  tlicir  deputies,  agents,  servants,  and   workmen, 

to  communkmie 
witb  tbe  ri«er 
at  aaotber  point, 
aod  alio  to  coo- 
atmct  a  tail- 
road  from  foch 


were  restrained  from  entering  upon  or  taking  possessioo 
of  the  piece  or  parcel  of  land  in  the  sud  order  mentioned, 
until  the  defendants  should  answer  the  plaintiffs'  bill,  and 
cut  to  the  bigh-  this  Court  make  other  order  to  the  contrary.  Lord  Lyd- 
Leedfand  hursi,C.  B.,  after  hearing  the  parties  by  their  counsel, 

Wakefield;  and, 
lor  fodi  pur- 

potes,  to  enter  npon  any  lands,  &c.,  making  tatisfactioD  as  tbereinafter  mentiooed ;  aod  it  «■ 
prorided,  tbat  in  case  of  any  dii^putei  or  differences  between  the  undertakers  and  tbe  partia 
interested  in  tbe  lands,  &c.  uken,  us.d,  damajred,  or  affected  by  the  esecutioa  of  aoy  of  the 
powers  of  tbe  act,  a  jury  should  be  suoimoncd  in  manner  therein  directed,  who  sboald  assess  asd 
ascertain  the  sum  or  sums  of  money  to  be  paid  tor  the  purchase  of  such  lands,  &c^  and  also  what 
other  separate  and  distinct  »um  or  sums  of  money  should  be  paid  by  way  of  recompence,  either 
for  ihe  damages  which  should  or  might  before  that  time  have  been  sustained  as  aforesaid,  orftr 
ike  future  temporary  or  perpetual  ccntinuance  of  amy  rfcurrimg  damages  which  aboold  hare  beca 
occasioned  as  aforesaid,  and  the  cause  or  occasion  of  which  should  hare  been  only  in  part  obfistcd 
or  repaired  by  the  undertakers,  and  which  could  or  would  be  no  further  obriated,  repaired,  ar 
remedied  by  them.  Other  clauses  pr')vided  that  the  company  should  afiee  lor,  or  cause  to  kc 
▼alaed  and  paid  for,  the  lands,  &c.  which  they  were  empowered  to  purchase,  within  five  jesn 
alter  the  passing  of  the  act;  that  ihey  should  not  deviate  above  100  yards  firom  the  parliameatarj 
line,  and  tbat  they  should  complete  all  their  works  within  fifteen  years. 

A  dispute  having  arisen  as  to  the  value  of  a  piece  of  land  in  which  the  contemplated  rail^rstd 
crossed  the  line  of  an  existing  rail  road,  a  jury  was  summoned  pursuant  to  the  act,  who  assessed 
the  value  and  damages  as  follows: — Value  of  the  land,  6/. ;  present  damagea,  0;  future  damages, 
28001.  At  this  time  the  undertakers  had  contracted  or  paid  for  all  the  lands  required  for  their  workii 
but  had  not  executed  the  work»  between  the  termini  laid  down  in  the  parliamentary  nnap,  and  bad 
deviated  above  100  yards  from  the  parliamentary  line,  and  made  a  cut  through  land  of  tbeir  ova. ; 

Heldf  first,  that  that  part  of  the  verdict  which  assessed  the  future  damages  was  void;  for  that, 
In  order  to  enable  the  jury,  under  the  act  of  Parliament,  to  make  an  assessment  of  future  damages, 
the  cause  of  injury  must  already  exist  in  some  work  of  the  undertakers  already  dcme. 

Secondly,  that  unless  the  undertakers  had  finally  abandoned  the  intention  of  making  tbe  cut  ia 
the  parliamentary  line,  they  had  a  right,  at  any  time  within  the  fifteen  years,  to  take  poiifinn  d 
tbe  land  in  quetdon,  on  payment  or  tender  of  the  61,  assessed  as  its  value,  aod  tbat  tbey  bad  a 
right  to  go  on  limalumtously  with  the  making  both  of  the  cut  and  of  the  rail-roftd. 
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continued  the  injunction,  in  order  that  the  opinion  of  this  ^'ck,  of  Pieat, 
Court  might  be  taken  upon  the  following  case: —  ^  '  -> 

Before  the  year  1803,   a   number  of  persons   having  Lee 

mm 

formed  themselves  into  a  private  company  or  partnership,  Milneh. 
by  the  name  of  the  Lake  Loch  Railroad  Company,  now 
represented  in  interest  by  the  plaii  tiffs  and  several  other 
persons^  made  and  completed,  at  their  own  expense,  and 
principally  on  land  belonging  to  the  company,  a  railroad, 
known  by  the  name  of  the  Lake  Loch  Railroad,  extend- 
ing from  certain  staiths  upon  the  river  Calder,  in  the 
West  Riding  of  the  county  of  York,  for  about  three  miles 
in  length,  towards  certain  collieries  situate  at  the  western 
extremity  of  the  line. 

The  plan  hereunto  annexed  {a)  shews  the  Lake  Loch 
Railroad,  of  which  the  part  crossed  by  the  line  thereon  at 
B  147,  is  made  entirely  on  land  belonging  to  the  company ; 
and  the  same  plan  shews  also  the  various  cuts,  canals, 
ways,  and  other  works,  and  the  several  places  hereinafter 
mentioned  and  referred  to.  Ever  since  it  was  made,  the 
Lake  Loch  Railroad  has  been  constantly  used  for  the  car- 
riage of  coals  by  owners  and  occupiers  of  collieries  con- 
nected therewith  by  means  of  other  railroads,  and  has 
thereby  yielded  to  the  company  an  annual  profit  from  the 
tolls  or  dues  paid  for  such  carriage,  amounting,  upon  an 
average,  during  the  last  three  years,  to  700/.  per  annum, 
after  deducting  all  expenses. 

By  several  acts  of  Parliament,  and  particularly  by 
the  10  &  11  Will.  3,  c.  19,  the  14  Geo.  3,  c.  96,  the 
1  Geo.  4,  c.  39,  and  9  Geo.  4,  c.  98,  the  undertakers  of 
the  rivers  Aire  and  Calder,  in  the  said  West  Riding,  have 
been  authorized,  amongst  other  things,  to  make  the  said 
rivers  navigable,  and  to  make  certain  cuts,  canals,  and 
other  works,  and  to  improve  the  said  navigation,  under 
the  several  powers,  provisoes,  and  restrictions  in  the  said 
several  acts  mentioned. 

(a)  See  the  plan  opposite  this  page. 
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Exch,  of  puat,      By  the  last  of  these  acts,  the  9  Geo.  4,  c.  98.  the  said 

1837.  f  f  » 

undertakers  were,  amongst  other  things,  authorized  and 

empowered  at  their  own  costs  and  charges  to  make,  com* 
plete,  and  maintain  a  navigahle  cut  or  canal  from  and  out 
of  the  river  Calder,  at  or  near  to  a  place  called  the  Broad 
Reach,  in  the  township  of  Stanlej-cum-Wrenthorpe,  in 
the  parish  of  Wakefield,  to  communicate  with  the  said 
river  Calder  at  or  near  to  a  place  called  Woodnook,  in  the 
township  of  Altofts,  in  the  parish  of  Normanton  ;  and  an 
aqueduct  over  the  riverCalder,  at  or  near  to  a  place  called 
Stanley  Ferry,  in  the  said  townships  of  Stanley-cum* 
Wrenthorpe  and  Altofts;  also  a  collateral  navigable  branch 
or  canal  from  and  out  of  the  said  last>mentioned  cut  or 
canal,  at  or  near  to  a  place  called  Foxholes,  to  join  and 
communicate  with  the  river  Calder  at  or  near  to  a  place 
called  Foxholes  Bight,  both  in  the  township  of  Altofts 
aforesaid ;  also  a  railway  or  tramroad,  with  proper  works 
and  conveniences  for  the  passage  of  waggons,  carts,  and 
other  carriages  properly  constructed,  from  the  said  in* 
tended  cut  from  Broad  Reach  to  Woodnook,  at  or  near  to 
Stanley  Ferry  aforesaid,  to  communicate  with  a  public  high- 
way or  turnpike  road  leading  between  Leeds  and  Wake- 
field, at  or  near  to  a  place  there,  called  Lofthouse  Gate, 
all  in  the  township  of  Stanley-cum-Wrenthorpe  aforesaid ; 
also  a  navigable  cut  or  canal,  or  new  course  or  channel  for 
the  said  river  Calder,  from  and  out  of  the  said  river  Calder, 
at  or  near  to  Woodnook  aforesaid,  to  join  and  communi- 
cate with  the  said  river  at  a  bend  therein  in  the  township 
of  Methley,  below  a  certain  place  called  Fairies'  Hill ;  and 
to  make  and  do  divers  other  matters  and  things  connected 
therewith,  and  with  the  other  works  mentioned  and  refer- 
red to  in  the  said  act.  And  for  the  purposes  of  the  act, 
or  any  of  them,  the  said  undertakers,  their  deputies,  ser- 
vants, agents,  and  workmen,  were  thereby  authorisied  and 
empowered  to  enter  into  and  upon,  the  lands  and  grounds 
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of  any  person  or  persons,  bodies  politic,  corporate,  or  col-  -EjcA-  of  puasf 
legiate,  whomsoever  and  whatsoever,  for  the  purposes  hi  the     v    ^  '  ^ 
act  mentioned,  doing  as  little  damage  as  might  be  in  the  ex-         Lee 
ecution  of  the  several  powers  thereby  granted,  and  mak-       Milner. 
ing  satisfaction  in  manner  thereinafter  mentioned  to  the 
owners  or  proprietors  of,  and  all  persons  interested  in,  the 
lands,  messuages,  buildings,    tenements,    and   heredita- 
ments, weirs,  waters,   watercourses,   brooks  or  streams 
respectively,  which  should  be  taken  or  removed,  diverted 
or  prejudiced,  for  all  the  damages  to  be  by  them  sustain- 
ed in  or  by  the  execution  of  all  or  any  of  the  powers  of 
the  said  act* 

By  the  6th  section  it  is  enacted,  that  the  said  under- 
takers, in  making  the  said  intended  cuts,  canals,  channels, 
branches,  railways,  or  tramroads,  shall  not  deviate  more 
than  100  yards  of  3  feet  each  from  the  course  or  direc- 
tion delineated  on  the  map  or  plan,  [which  had  been,  in 
pursuance  of  s.  5,  deposited  with  the  clerk  of  the  peace 
for  the  West  Riding.] 

By  the  SOth  section  it  is  enacted  as  follows :  '^  And  for 
settling  all  differences  which  may  arise  between  the  said 
undertakers  and  the  several  owners  of  and  persons  inte- 
rested in  the  lands,  grounds,  messuages,  mills,  buildings, 
tenements,  hereditaments,  streams,  brooks,  weirs,  dams, 
waters,  or  watercourses  which  shall  or  may  be  taken, 
used,  stopped  up,  pulled  down,  damaged,  affected,  or 
prejudiced  by  the  execution  of  any  of  the  powers  hereby 
granted  touching  the  purchase-money  to  be  paid  or  recom- 
pence  to  be  made  to  them  respectively;  be  it  enacted, 
that  if  any  body  politic,  corporate,  or  collegiate^  corpora- 
tion aggregate  or  sole,  trustee  or  trustees,  tenant  for  life 
or  in  tail,  husband  or  guardian,  or  any  other  person  or 
persons  so  interested  as  aforesaid,  shall  differ  or  shall  not 
agree  with  the  said  undertakers  as  to  the  amount  of  such 
purchase-money,  recompence,  or  other  compensation,  and 
such  amount  cannot  be  adjusted,  settled,  and  agreed  for 


828  CASES  IN  THE  £XCU£aU£tl, 

Exch.  of  PUas,  by  and  between  such  parties  and  the  said  undertakers,  of 

if  such  parties  shall  refuse  to  accept  such  purchase-money, 
&c.,  as  shall  be  offered  to  them  by  the  said  undertakers 
or  their  agent,  and  shall  give  notice  thereof  in  writing  to 
the  said  undertakers  within  fourteen  days  next  after  such 
offer  shall  have  been  made,  and  the  party  or  parties  giv- 
ing such  notice  shall  therein  request  that  the  matters  in 
dispute  may  be  submitted  to  the  determination  of  a  jury; 
or  if  any  body  politic,  &c.,  or  other  person  or  persons 
seised  or  possessed  of,  or  interested  in  or  entitled  to,  or 
capacitated  to  sell  any  such  lands,  &c.  as  aforesaid,  shall, 
for  the  space  of  fourteen  days  next  after  notice  in  writing 
shall  have  been  given  to  the  principal  oflBcer  of  any  such 
body  politic,  &c.,  or  to  such  person  respectively,  or  left 
at  the  last  or  usual  place  of  his  or  her  abode.  See,  neglect 
or  refuse  to  treat,  or  shall  not  agree  with  the  said  under- 
takers for  the  sale  and  conveyance  of  their  respective  es- 
tates and  interests  therein,  or  cannot  be  found,  &c.,  &c.; 
[tl)e  clause  then  goes  on  to  provide,  in  the  usual  terms, 
for  the  summoning,  empannelling,  &c.,  of  a  jury  before  the 
justices  in  sessions,  to  hear  evidence  as  to  the  matter  in 
controversy;]  and  such  jury  upon  their  oath  shall  inquire 
of,  assess,  and  ascertain  the  sum  or  sums  of  money  to  be 
paid  for  the  purchase  of  such  lands,  &c.,  and  also  what 
other  separate  and  distinct  sum  or  sums  of  money  shall  be 
paid  by  way  of  recompence,  either  for  the  damages  which 
shall  or  may  before  that  time  have  been  sustained  as  afore- 
said, or  for  the  future  temporary  or  perpetual  continuance 
of  ant/ recurring  damages  which  shall  have  been  so  occasion^ 
ed  as  aforesaid,  and  the  cause  or  occasion  of  which  shall 
have  been  only  in  part  obviated  or  repaired  by  the  said 
undertakers^  and  which  can  or  will  be  no  further  obviated, 
repaired,  or  remedied  by  them;  and  the  said  justices  shall 
accordingly  give  judgment  for  such  purchase-money  or  re- 
compence as  shall  be  assessed  by  such  jury,  which  verdict, 
and  the  judgment  to  be  thereupon  pronounced  as  afore- 
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said,  shall  be  binding  and  conclusive,  to  all  intents  and  Eteh,rfPUat, 
purposes,  against  all  bodies  politic,  &c.,  and  all  other  per* 
sons  whomsoever,*'  &c. 

By  the  27 th  section  it  is  enacted,  ''That  the  juries 
shall  award  all  determinations,  judgments,  and  verdicts 
which  they  shall  respectively  make  and  give  concerning 
the  value  of  lands,  tenements,  and  hereditaments,  sepa* 
rately  and  distinctly  from  any  damages  sustained  or  to  be 
sustained  as  aforesaid,  and  shall  distinguish  the  value  set 
upon  lands,  tenements,  and  other  hereditaments,  and  the 
money  assessed  or  adjudged  for  such  damages  as  afore* 
said,  separately  and  apart  from  each  other/' 

The  29th  section  directs  ''That  all  verdicts  and  judg* 
ments  shall  be  kept  by  the  clerk  of  the  peace,  and  be 
deemed  records  to  all  intents  and  purposes.'* 

By  the  40th  section  it  is  enacted,  "  That  upon  payment 
or  legal  tender  of  such  sum  or  sums  of  money  as  shall 
have  been  contracted  or  agreed  for  between  the  parties, 
or  assessed  by  any  jury  or  juries  in  manner  aforesaid,  for 
the  purchase  of  any  lands,  &c.,  or  as  a  recompence  for  the 
yearly  produce  or  profit,  or  as  a  compensation  for  damages 
as  hereinbefore  mentioned,  to  the  proprietor  or  proprietors 
of  such  lands  and  premises,  or  such  other  person  or  per* 
sons  as  shall  be  interested  therein  or  entitled  to  receive 
such  compensation,  within  one  calendar  month  after  the 
same  shall  have  been  so  agreed  for,  determined,  or 
awarded,  or  if  the  person  or  persons  so  entitled  or  inter- 
ested, or  any  of  them,  cannot  be  found,  or  shall  refuse  to 
receive  the  same,  or  shall  not  be  able  to  make  a  good  title 
to  or  shall  refuse  to  execute  a  conveyance  or  conveyances 
of  the  land  or  premises  which  shall  be  required  for  the 
purposes  of  this  act,  then,  upon  payment  of  such  sum  or 
sums  of  money  into  the  Bank  of  England,  for  the  use  of 
the  person  or  persons  so  interested  or  entitled  as  aforesaid, 
it  shall  be  lawful  for  the  said  undertakers,  and  their  agents, 
servants,  or  workmen,  immediately  or  at  any  time  to  enter 
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Exeh.  qf  Pleas,  upon  such  lands,  tenements,  or  hereditaments  respectively! 
«-      ^  '  ^     and  then  and  tliereupon  the  lands,  &C.9  and  the  fee-simple 
Lee         and  inheritance  thereof,  together  with  the  yearly  profits 
MiLNER.       thereof,  and  all  the  estate,  use,  trust,  and  interest  of  any 
person  or  persons  therein,  shall  from  thenceforth  become 
the  property  of  the  said  undertakers,  to  and  for  the  pur- 
poses of  this  act,  for  ever,  &c.  Provided  nevertheless,  that 
before  or  until  such  payment  or  legal  tender  as  aforesaidi 
it  shall  not  be  lawful  for  the  said  undertakers,  or  any  per- 
son or  persons  acting  by  or  under  their  authority,  or  under 
the  provisions  of  this  act,  to  dig  or  cut  any  land  or  ground, 
or  to  take  down  or  remove  or  alter  any  messuage,  mill, 
building,  tenement,  or  other  hereditament,  for  the  purpose 
of  making  the  said  cuts,  canals,  channels,  branches,  rail- 
ways, tram-roads,  docks,  basins,  and  other  works,  or  any 
part  thereof,  without  leave  or  consent  in  writing  of  the 
proprietor  or  proprietors  thereof  respectively  entitled  to 
such  payment ;  and  in  case  any  person  or  persons  shall 
enter  upon  any  such  land,  ground,  or  premises,  and  com- 
mit any  such  ofifence,  before  or  until  such  payment  or  legal 
tender  shall  have  been  made,  each  and  every  such  person 
so  offending  shall  forfeit  and  pay  the  sum  of  5/.  for  each 
and  every  day  he  shall  remain  or  be  on  such  lands  or  pre- 
mises, to  the  proprietor  or  proprietors  of  the  lands  or 
premises." 

And  by  the  110th  and  111th  sections  of  the  last-men- 
tioned act,  it  was  further  enacted  as  follows : — 

Section  110 — ''That  if  the  said  undertakers  shall  not, 
within  the  space  of  five  years,  to  be  computed  from  the 
passing  of  this  act,  agree  for  or  cause  to  be  valued  and 
paid  for  as  in  this  act  is  mentioned  the  lands,  tenements, 
or  other  hereditaments  which  they  are  by  this  act  em- 
powered to  purchase  (or  so  much  thereof  as  shall  be 
deemed  necessary  or  proper)  for  the  purposes  of  making 
the  said  intended  cuts,  &c.,  and  other  works  hereby 
authorised,  then  and  thenceforth  those  poweiis  which  are 
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hereby  granted  to  such  undertakers  for  such  purposes  Exch,  of  Pieat, 
only  shall  ceasci   determine,  and  be  utterly  null  and  void,  ^ 

save  and  except  with  the  consent  of  the  owner  of  such  Lee 

lands,  tenements,  or  hereditaments."  Milnbb. 

Section  111 — And  be  it  further  enacted,  "That  in  case 
the  said  intended  cuts,  &c.,  and  other  works,  shall  not  be 
completed  and  made  navigable  and  passable,  so  that  boats^ 
barges,  waggons,  carts,  and  other  carriages  properly  con- 
structed, may  pass  along  the  whole  line,  within  the  space 
of  fifteen  years  from  the  passing  of  this  act,  then  from 
and  immediately  after  the  expiration  of  the  said  term  of 
fifteen  years,  all  the  powers,  authorities,  and  privileges 
given  by  this  act  shall  cease  and  determine,  save  only  and 
except  in  respect  of  so  much  (if  any)  of  the  said  cuts,  &c«, 
or  any  of  the  works  hereby  authorized  to  be  made,  as 
shall  have  been  completed  and  made  navigable  and  pass- 
able, within  the  said  term  of  fifteen  years." 

The  undertakers,  after  the  passing  of  the  last-mentioned 
act,  effected  purchases,  or  entered  into  contracts  for  the 
purchase,  of  all  the  land  required  for  making  the  said  cut 
or  canal  from  and  out  of  the  river  Calder  at  Broad  Reach, 
to  communicate  with  the  said  river  at  Woodnook,  and 
they  proceeded  to  make,  and  have  completed,  a  part  of 
the  said  cut  or  canal,  viz.  from  the  point  K,  eastward  to 
the  point  A  on  the  plan  hereunto  annexed. 

In  the  part  of  the  cut  or  canal  which  has  so  been  made 
between  the  said  point  K  and  A,  the  undertakers  have 
not  deviated  more  than  one  hundred  yards  from  the  course 
or  direction  mentioned  or  referred  to  in  the  said  act  of 
Parliament^  and  delineated  on  the  map  or  plan  deposited 
at  the  office  of  the  clerk  of  the  peace. 

The  undertakers  having  purchased  by  private  contract, 
and  for  their  own  use  and  as  their  own  property,  certain 
lands  lying  to  east  and  south-east  of  the  said  point  A, 
they  have  made  a  cut  or  canal  eastward  from  the  said  point 
A  to  the  point  D  marked  on  the  plan,  and  thence  conti- 
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Efch.  of  Pleat,  nuing  eastward  to  a  place  lower  down  the  river  Calder 

^     than  Woodnook,  in  the  plan  also  described,  namely,  near 

Lee  Fairies'  Hill,  at  the  point  H  on  the  same  plan ;  the  whole 

MiLNBR.       of  which  last-mentioned  cut  or  canal,  from  the  said  point 

A  to  the  said  point  H,  is  made   through  the  land  so  pur- 

chased  by  the  undertakers  for  their  own  use,  and  as  their 

own  property,  and   without  reference  to   or  under  the 

powers  of  the  said  act  of  Parliament,  9  Geo.  4,  c.  98. 

Such  last-mentioned  cut  or  canal  from  the  point  A  to  the 

point  H  passes  more  than  100  yards  of  three  feet  each 

from  the  course  or  direction  marked  on  the  said  plan ;  and 

the  undertakers  have  not  made  or  begun  to  work  that  part 

of  the  cut  or  canal  which  in  and  by  the  plan  is  described 

as  extending  from  the  said  point  A  to  Woodnook. 

The  part  of  the  cut  or  canal  which  has  been  thus  made 
by  the  undertakers  from  K  to  H  has  been  completed 
with  locks,  lock-houses,  bridges,  and  other  works,  and  has 
already  been  and  is  now  navigated.  The  collateral  na- 
vigable branch  from  it  at  K,  to  join  the  river  Calder  at 
Foxholes  Bight,  has  also  been  made  and  completed  by  the 
undertakers.  The  said  other  projected  cut  or  canal,  or 
new  source  or  channel  for  the  river  Calder,  in  the  said  act 
mentioned,  between  C  and  F  on  the  plan,  has  not  yet 
been  begun. 

The  above-mentioned  projected  railway  or  tram-road, 
on  the  plan  hereunto  annexed,  crosses  the  Lake  Loch 
Railroad  at  B  147.  The  undertakers  have  not  yet  made 
it  in  any  part  of  the  line,  but  they  have  entered  upon, 
staked,  set  out,  and  ascertained  such  parts  thereof  as  they 
think  necessary  for  making  and  completing  the  said  rail- 
way or  tram-road,  and  which  is  in  the  line  or  direction  de- 
lineated and  described  upon  the  said  plan ;  and  they  have 
purchased  and  paid  for  the  whole  of  the  said  land,  except 
the  piece  of  land  in  question  in  this  suit  and  one  other 
piece;  the  purchase  money  for  which  two  pieces  of  land 
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were  paid  into  this  Court  on  the  2nd  day  of  February,  ^c*-  ^  -P^^^t 
1833.  ^^^' 

[The  case  then  set  out  the  notice  given  by  the  under- 
takers to  the  Lake  Loch  Company  of  their  readiness  to 
treat  for  the  sale  of  the  piece  of  land  numbered  147,  and 
the  other  notices  preliminary  to  the  summoning  of  a  jury 
to  assess  the  value.] 

In  pursuance  of  such  last-mentioned  notice,  an  inquiry, 
under  the  20th  section  of  the  said  act  of  the  9  Geo.  4,  was 
had  at  the  January  Quarter  Sessions,  1833.  Upon  that 
inquiry,  evidence  on  both  sides  having  been  gone  into,  and 
the  matters  of  such  evidence,  and  of  the  arguments  of 
counsel,  having  been  left  by  the  Court  to  the  consideration 
of  the  jury,  they  the  said  jury  (who,  at  the  instance  of 
the  said  undertakers,  had  viewed  the  locus  in  quo),  gave 
their  verdict  as  follows,  viz. : — 

Eight  perches  of  land,  value  -  -  -  £6 
Present  damages  ....  0 
Future  damages  ...         gSOO 

Immediately  upon  the  said  verdict  being  given  in,  the 
counsel  for  the  said  undertakers  objected  to  that  part  of 
the  finding  whereby  the  jury  assessed  the  price  of  2800/. 
for  future  damages;  nevertheless,  under  the  supposed 
authority  of  the  same  last-mentioned  section  of  the  said 
act,  the  justices  in  quarter  sessions  pronounced  their 
judgment,  and  the  clerk  of  the  peace  afterwards  drew  up 
a  record  tliereof  in  the  terms  following.  [The  record  was 
then  set  out.] 

On  the  29th  of  January,  1833,  the  undertakers  caused 
a  notice  in  writing  of  that  date  to  be  served  upon  the  said 
John  Lee,  which  is  as  follows.  [This  was  a  notice  to  de- 
liver an  abstract  of  title  to  and  execute  a  conveyance  of 
the  land,  offering  payment  of  the  6/.  awarded  by  the  jury 
as  the  purchase  money,  and  giving  notice  that  the  under- 
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Bxeh.  of  Pleas,  takers  considered  the  finding  as  to  the  2800L  for  future 
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damages,  to  be  null  and  void.] 

No  abstract  of  title  was  furnished,  nor  was  any  convey- 
ance executed  by  the  company  to  the  undertakers.  On 
the  2nd  of  February,  1833,  the  undertakers  paid  the  said 
sum  of  6/.,  and  no  more,  into  the  Bank  of  England,  for  the 
use  of  the  company.  On  the  8th  of  February,  1833,  the 
company  filed  their  bill  on  tlie  equity  side  of  this  Court, 
and  on  the  same  day  obtained,  ex  parte,  an  injunction  to 
restrain  the  undertakers  from  entering  upon  the  said  land 
until  they  had  answered  the  said  bill,  and  this  Court  had 
made  other  order  to  the  contrary. 

The  questions  submitted  for  the  opinion  of  the  Court 
are  the  following,  viz. : — 

!•  Whether  the  defendants  have  now  power  to  enter  on 
147,  supposing  them  not  to  have  any  intention  to  complete 
the  cut  from  Broad  Reach  to  Woodnook,  in  the  line  de- 
scribed in  the  Parliamentary  plan  ? 

2.  Whether  they  have  now  such  power,  supposing  them 
bona  fide  to  intend  to  make  and  complete  the  said  cut  ? 

3.  If  the  Court  should  be  of  opinion  that  they  have  now 
such  power,  then  whether  they  will  have  such  power  after 
they  shall  have  completed  the  said  cut,  supposing  them  to 
complete  the  same  within  fifteen  years  from  the  passing 
of  the  said  act  ? 

4.  Whether  the  defendants  can  take  the  land  marked 
147  on  the  plan,  without  paying  or  tendering  the  sum  of 
2800/.  assessed  by  the  jury  as  future  damages. 

Stariie,  for  the  plaintiffs. — 1.  The  cases  of  Blaiemore 
V.  The  Glamorganshire  Canal  Company  (a),  and  Rex  ▼• 
Cumberworih  (6),  are  authorities  to  shew  that,  in  the  case 
assumed  by  the  first  question,  the  defendants  have  no 


(a)  1  Myl.  &  K.  154.  the  same  case  on  a  second  di 

{h)  3  B.  &  Ad.  108 ;  and  see     sion,  1  Nev.  &  P.  197* 
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power  to  enter  on  the  land  in  dispute.  The  act  of  Par-  Eseh.  of  PUag, 
liament  is  in  the  nature  of  a  private  bargain  between  the 
undertakers  and  the  public,  and  they  are  invested  with 
the  powers  contained  in  it  only  on  the  faith  of  their  com- 
pleting the  works  throughout  according  to  the  parliament* 
ary  line.  [Lord  Abinger^  C.  B. — How  is  it  to  be  assumed 
that  they  have  finally  given  up  the  intention  of  making 
the  cut  from  Broad  Reach  to  Woodnook?  Alderson,B,^^ 
It  is  difficult  to  see  how  their  change  of  intention,  within 
ten  years  after  tiie  passing  of  the  Act,  can  affect  the  case. 
Suppose  they  intended  at  present  to  make  the  cut  in  the 
prescribed  line — what  security  is  that  to  the  plaintiflfa? 
they  may  change  their  intention  to*morrow.]  At  all 
events,  the  five  years  having  elapsed,  they  cannot  take  the 
land  without  first  paying  the  price. 

2.  The  next  question  is,  whether,  supposing  their  inten* 
tion  to  be  to  complete  the  cut  in  the  parliamentary  line, 
they  have  power  to  enter  on  the  land.  The  principle 
applicable  to  these  cases  is  thus  laid  down  by  Lord  EUon 
in  Blakemore  v.  The  Glamorganshire  Canal  Company: 
*^  I  apprehend  those  who  come  for  these  acts  to  Parlia- 
ment, do  in  effect  undertake  that  they  shall  do  and  sub- 
mit to  whatever  the  legislature  empowers  and  compels 
them  to  do ;  and  that  they  shaU  do  nothing  else:  that  they 
shall  do  and  shall  forbear  all  that  they  are  thereby  required 
to  do  and  to  forbear,  as  well  with  reference  to  the  interests 
of  the  public  as  with  reference  to  the  interests  of  indivi- 
duals." The  undertakers  cannot  use  the  powers  of  the 
act  for  a  different  purpose  than  those  contemplated  by  it ; 
they  cannot  therefore  make  a  railroad  to  communicate 
with  a  different  line  of  canal  than  that  stated  by  the  act, 
and  they  cannot  take  the  plaintiff's  land  for  such  a  pur- 
pose. 

3.  Nor  will  they  have  such  power  even  when  the  cut 
has  been  completed.  The  act  requires  that  the  compen- 
sation money  be  paid  within  a  month ;  that  period  has 
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Ezch.  of  Pleas,  passed  by,  and  the  judgment  of  the  sessions  is  declared  to 
^     be  final  and  conclusive.     But, 

4.  It  will  be  said  that  the  jury  could  assess  damaget 
only  for  existing  or  for  recurring  injuries.  But  it  is  sub- 
mitted that  it  was  intended  to  give  compensation  for  all 
damage,  present  and  future,  which  could  be  estimated: 
and  that  at  the  time  of  the  assessment  the  damages  were 
to  be  assessed  prospectively,  whatever  the  nature  of  the 
damage,  and  whether  damage  of  that  kind  had  previously 
occurred  or  not.  It  is  clear  that  it  was  in  the  contempla- 
tion of  the  act  to  assess  some  future  damage,  and  that 
such  prospective  damage  is  to  be  estimated  at  the  time 
when  the  value  of  the  land  is  assessed.  There  can  be  no 
damage  occurring  before  entry.  [ParkCf  B. — There  may 
be  damage  done  to  that  particular  land  collaterally,  by 
other  works  of  the  canal,  which  would  come  within  the 
words  of  the  clause.]  It  might  be  a  question  whether  that 
ought  not  to  be  assessed  previously,  if  it  were  so ;  but  that 
clearly  is  not  the  case  within  the  contemplation  of  the 
statute.  This  compensation  clause  differs  from  most  such 
clauses  in  its  terms,  and  the  words  are  undoubtedly  ambi* 
guous.  But  if  there  is  to  be  an  assessment  of  damage 
toties  quoties,  it  will  be  a  very  inconvenient  course. 
And  if  it  is  to  apply  only  to  damage  of  a  class  which  has 
once  occurred,  it  will  make  the  whole  clause  subject  to  the 
term  "  recurring  damages,"  and  so  exclude  damage  which 
is  of  a  perpetual  nature,  as  of  a  watercourse  permanently 
stopped. — He  referred  to  Rex  v.  Leeds  and  Selby  Rail' 
way  Company  (a),  and  Fn  re  London  and  Greenuneh  RaH- 
way  Company  (6),  in  both  of  which  cases  the  words  were, 
*' for  the  future  temporary  or  perpetual  or  for  any  recur- 
ring damages,"  &c. 

Wighiman,  contra. — With  regard  to  the  last  question, 
which  is  the  most  important. — It  will  be  a  most  inconve- 

(a)  3  Ad.  &  £.  683;  5  Nev.  &         (b)  2  Ad.  &  E.  678;  4  Nev.  & 
Man.  246.  M.  450. 
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nietit  course  Co  assess  future  damages  speculatively.     It  is  Bxeh.  of  Pieas, 
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stated  in  the  case  that  the  value  of  the  Lake  Loch  Rail- 
way is  700/.I  and  the  jury  have  given  four  times  that 
amount  for  contingent  future  damage.  [Aldersont  6. — 
Suppose  you  never  make  your  railway,  what  will  be  the 
damage  then?]  None  whatever.  It  follows  therefore 
that  there  must  be  some  point  already  ascertained,  whence 
the  jury  may  start.  There  are  cases  in  which  they  can 
estimate  the  recurring  injury  with  the  greatest  facility. 
The  clause  refers  to  other  damages  besides  those  arising 
from  the  entry  on  the  land — incidental  injuries  by  the  car- 
rying on  of  the  works ;  and  it  must  be  a  recurring  damage 
which  either  has  been  only  partially  obviated,  or  cannot 
be  obviated  at  ail.  The  words  clearly  refer  to  damage  of  a 
nature  which  has  been  occasioned  by  the  progress  of  the 
works,  and  must  of  necessity  recur  perpetually  or  tem- 
porarily— as  the  stopping  of  a  watercourse  may. 

With  regard  to  the  other  parts  of  the  case,  the  question 
is,  whether,  according  to  the  decision  in  Rex  v.  Cumber- 
worthy  supposing  the  company  should  not  complete  the 
parliamentary  line  at  all,  in  some  small  portion  of  it,  they 
would  have  any  power  to  take  the  land  for  the  rail-road. 
The  undertakers,  however,  disclaim  any  intention  to  devi- 
ate from  the  parliamentary  line ;  and  the  second  and  third 
questions  assume  that  they  bona  fide  intend  to  complete  it. 
Whether  they  could  take  the  land,  supposing  the  fifteen 
years  had  elapsed,  and  they  had  not  entered,  (although  they 
had  contracted  for  it),  nor  had  completed  the  parliamentary 
line,  is  another  question.  The  point  here  is,  whether  they 
are  to  wait  until  they  have  made  the  canal,  before  they 
can  take  the  land  for  the  rail-road.  [Parke,  B. — And  the 
parties  through  whose  land  the  canal  goes  may  say  the 
same:  so  neither  might  ever  be  finished.]  It  is  clear, 
therefore,  that  the  works  may  proceed  simultaneously. 

Siarkie  was  heard  in  reply. 

VOL.  II.  Ill  M.  w. 
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BMh.  of  PUat,  Lord  Abingbr,  C.  B. — With  regard  to  the  first  ques- 
tion submitted  for  our  consideration,  if  it  had  appeared  to 
be  admitted  on  the  face  of  the  answer  put  in  by  the  de- 
fendants to  the  bill  for  the  injunction,  that  they  bad 
abandoned  the  intention  of  completing  the  cut  from  Broad 
Reach  to  Woodnook  in  the  parliamentary  line,  I  should 
have  been  disposed  to  think  that  a  good  reason  for  con- 
tinuing the  injunction,  because  I  think  they  have  no  right 
to  take  the  land  except  for  the  specific  purposes  described 
in  the  act.  As  it  is,  however,  this  question  appears  to  be 
purely  a  speculative  one,  and  there  is  no  occasion  that  we 
should  make  any  observation  on  it  at  all.  With  regard  to 
the  second  and  third  questions,  which  assume  a  present 
intention  on  the  part  of  the  undertakers  to  comply  with 
the  act,  I  think  we  must  answer  them  in  favour  of  the 
defendants.  It  appears  to  me  that  they  have  a  right  to  go 
on  simultaneously  with  the  different  works.  They  have 
in  the  first  place  five  years  within  which  to  take  the  land, 
and  they  need  not  commence  their  works  until  after  that 
period  ;  and  perhaps  it  may  be  expedient  for  them  to  as- 
certain the  price  of  all  the  land  they  may  require  for  their 
several  works,  and  to  get  possession  of  the  whole,  before 
they  begin  their  operations  on  any  part  of  it. 

The  last  question  is  that  of  the  greatest  importance,  and 
upon  that  I  think  that  the  verdict  in  respect  of  these  contin- 
gent and  imaginary  damages,  which  may  never  oocur  at  all, 
is  a  mere  nullity.  I  think  the  true  construction  of  the  ad 
is,  that  the  *'  recurring  damages*'  must  be  taken  to  mean 
damages  ejusdem  generis  with  those  which  have  already 
arisen ;  it  being  open  to  a  party,  when  a  new  descriptioo 
of  damage  ensues,  to  have  a  new  remedy,  either  by  actios, 
or,  if  the  act  justifies  it,  by  a  jury  summoned  pursuant  to 
the  act  of  Parliament.  In  the  latter  case,  if,  when  the  coo- 
pany  commence  their  operations  (the  land  having  previously 
been  valued  and  paid  for),  their  tram-road  shall  be  found 
to  do  damage  to  the  adjoining  lands  of  the  I^ake  lioch 
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Company,  or  in  the  making  of  it  they  shall  obstruct  the  ^*^\£f^^* 

passage  on  the  Lake  Loch  road,  or  continually  obstruct     v«— v ^ 

the  cross  roads,  so  as  to  prevent  the  traffic  upon  them,  ^^* 

then  the  parties  so  damaged  may  apply  for  compensation  Milneiu 
under  that  particular  head,  and  obtain  it.  But  in  this  case 
the  jury  have  found  no  damage  yet  sustained  :  how  then 
can  they  find  a  verdict  for  contingent  damages,  which  may 
never  occur  at  all  ?  As,  for  example,  what  would  be  the 
case  if  the  company  were  not  to  make  the  tram-road,  but, 
having  taken  and  paid  for  the  land,  were  to  leave  it  in  its 
present  condition  for  ever  ?  It  seems  to  me  that  such  a 
verdict  is  a  nullity,  and  that  no  action  would  be  maintain- 
able upon  it.  If  that  be  so,  then  I  think  that  in  a  court  of 
equity  the  Judge  would  be  guided  by  the  same  considera- 
tions, and  would  not  consider  the  verdict  as  standing  in  the 
way  of  the  company's  operations,  nor  compel  them  to 
pay  the  money  awarded  before  proceeding  with  their 
works. 

Parke,  B. — I  am  of  the  same  opinion  with  my  Lord 
Chief  Baron.  With  respect  to  the  first  question,  if  it  be 
assumed  that  the  Aire  and  Calder  undertakers  have  aban- 
doned all  intention  of  completing  their  cut  according  to 
the  parliamentary  line,  then  I  should  answer  that  they 
cannot  go  upon  the  piece  of  land  numbered  147,  because 
I  conceive  they  have  entered  into  a  bargain  with  the  pub- 
lic, and  that  they  have  a  right  of  making  the  railroad  com* 
municating  with  the  cut,  only  upon  the  faith  of  their 
complying  with  that  parliamentary  bargain.  That  is  the 
rule  laid  down  by  Lord  Eldon  in  Blakemore  v.  The  Gla- 
morganshire Canal  Company ^  and  still  more  strongly  by  the 
Court  of  King's  Bench  in  the  case  of  Rex  y.  Cumberworth. 
Looking  at  the  terms  of  this  act  of  Parliament,  it  seems 
to  me  that  we  are  bound  to  follow  the  rule  as  it  is  laid 
down  by  Lord  Eldon ;  and  therefore  I  think  it  is  a  condi- 
tion precedent  to  the  exercise  of  the  powers  given  by  the 

1 1  iS 
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Bmeh.  of  Pleas,  act,  that  the  proprietors  make  that  line  which  they  ha?e 

stipulated  for :  and  they  have  no  right  to  deviate  from  it 
as  they  have  done,  even  although  they  make  a  diversion 
on  their  own  land,  such  a  diversion  not  being  provided 
for  in  the  act  of  Parliament.  The  powers  granted  to  them 
for  making  a  rail-road  to  communicate  with  the  parliameDt- 
ary  line,  are  granted  on  the  faith  of  their  giving  the  pub- 
lic the  benefit  of  the  navigation  along  that  line.  That  ii 
the  opinion  I  have  formed  in  this  case,  provided  it  if 
clearly  made  out  that  the  Company  have  abandoned  the 
intention  of  completing  the  parliamentary  line.  If  they 
have  not  abandoned  it,  or  if  they  choose  to  resume  it, 
then  they  have  now  a  right  to  enter  upon  all  such  landi 
as  they  have  bargained  for  within  the  five  years,  for  the 
purpose  of  completing  the  parliamentary  line.  They  have 
now  a  power  to  abandon  their  original  intention  of  devi- 
ation, and  may  enter  on  the  land  contracted  for,  on  pay- 
ment of  such  sum  for  the  value  of  it  as  they  ought  to  pay 
in  pursuance  of  the  finding  of  the  jury.  And  I  am  of  opin- 
ion also  that  they  have  such  power  before  they  have  com- 
pleted the  line  of  the  canal  extending  from  one  terminal 
to  the  other.  They  have  a  power  to  go  on  with  all  their 
works  at  the  same  time. 

What  I  have  said  answers  the  first  three  inquiries  that 
were  submitted  to  the  consideration  of  the  Court.  With 
regard  to  the  fourth,  which  is  the  most  important  inquiry, 
I  concur  in  opinion  with  the  Lord  Chief  Baron  in  the  con- 
struction he  has  put  upon  the  clause  of  the  act  of  Parlia- 
ment which  relates  to  this  part  of  the  case.  The  act  is 
undoubtedly  very  obscurely  worded,  and  the  obscurity  is 
increased  in  no  small  degree  by  the  section  which  pr<^i- 
bits  the  undertakers  from  entering  upon  the  land  till  they 
have  paid  for  it.  However,  looking  at  the  clause  in 
question,  it  seems  to  me  that  the  jury  have  no  right  to 
assess  prospective  damages,  except  after  (if  I  may  so  say) 
9n  example  of  damage  has  already  occurred ;  that  is  in  ac- 
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cordance  with  the  language  of  the  section,  and  I  think  it  E*eh.  </  Pleas, 
would  be  impossible  for  the  jury  fairly  to  perform  their 
duty  without  having  such  an  example  to  go  by.     The 
undertakers  have  a  right  either  to  treat  with  the  parties 
interested  in  the  lands,  or  to  go  before  a  jury.     Then  the 
provision  respecting  the  jury  is  this — that  *'  they  shall  in- 
quire ofy  assess,  and  ascertain  the  sum  or  sums  of  money  to 
be  paid  for  the  purchase  of  such  lands,  grounds,  &c. ;  and 
also  what  other  separate  and  distinct  sum  or  sums  of  money 
shall  be  paid  by  way  of  recompence,  either  for  the  damages 
which  shall  or  may  before  that  time  have  been  sustained 
as  aforesaid,"  i.  e.,  which  shall  or  may  before  that  time 
have  been  sustained  by  the  execution  of  any  of  the  powers 
thereby  granted — that  is,  something  that  is  actually  done^ 
something  that  is  completed — but  not  only  for  that,  but 
also  "  for  the  future  temporary  or  perpetual  continuance 
of  any  recurring  damage  which  shall  have  been  so  occa- 
sioned as  aforesaid,"  i.  e.,  the  cause  of  which  shall  exist 
in  the  execution  of  the  powers  of  the  act.     The  cause  of 
the  damage   must  therefore  have  existed  in   something 
more  or  less  done  or  completed  by  the  Company;  and 
there  is  a  further  limitation  to  cases  where  the  cause  or 
occasion  shall  have  been  only  in  part  obviated  or  repaired 
by  the  undertakers — for  that  must  be  the  fair  reading  of 
the  clause — and  "  which  can  or  will  be  no  further  obvi- 
ated, repaired,  or  remedied  by  them."    The  cause  of  in- 
jury, therefore,  must  exist  in  some  work  of  the  company 
which  is  already  then  done,  and  that  work  must  be  in 
such  a  state  as  to  be  incapable  of  further  alteration  so  as 
to  obviate  the  damage.     That  being  the  case,  and  there 
being  a  permanent  subsisting  cause,  and  the  work  being 
incapable  of  beneficial  alteration,  so  as  to  prevent  mis- 
chief to  others,  then,  and  then  only,  have  the  jury  the 
power  of  computing  the  future  damage.     That  is  fair  and 
reasonable ;  there  is  a  permanent  cause ;  they  know  how 
often  the  injury  may  accrue,  and  what  it  is  at  present ; 
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Bxeh.  of  Pleat,  and  from  these  data  they  have  the  power  of  making  a  eon« 

1837.  y  sr  o 

tingent  assessment  of  damages^  I  would  put  aa  an  emam- 
pie,  the  case  of  leakage  through  the  banks  of  the  canali 
or  the  interruption  of  some  watercourse;  the  eflfisct  of 
which  you  can  collect  from  a  by^gone  time^  so  as  to  afibrd 
some  proper  estimate  with  regard  to  future  time.  And  it 
is  in  that  case  only,  as  it  seems  to  mSi  that  there  is  pomer 
to  assess  future  damages.  In  the  present  case,  the  jury 
expressly  find  that  there  is  no  injury  already  committed, 
and  therefore  there  is  nothing  in  respect  of  which  they 
can  assess  future  damages;  and  their  finding  seems  to  me 
to  be  totally  void  as  to  that  part,  though  it  is  good  for  6^ 
the  value  set  upon  the  land  itself.  Wheneiwr  the  Lake 
Loch  Company  do  receive  any  actual  injury  from  the 
works  of  the  undertakers,  by  the  interruption  of  their  traiM 
from  moving  along  the  road^  and  so  often  as  they  receifs 
any  injury,  they  will  have  a  right  to  call  upon  a  jury  to 
make  a  compensation  to  them. 

BoLLANDj  B.y  concurred. 

Alderson,  B. — I  am  of  the  same  opinion.  I  do  not 
give  any  decided  opinion  upon  the  first  question  in  the 
case,  because  I  am  not  prepared  to  say  that  the  comptDy 
are  precluded  from  taking  possession  of  the  land,  unless 
they  have  finally  abandoned  the  making  of  the  canal  is 
the  line  described  by  the  act  of  Parliamentf  seeing  that 
they  have  by  the  act  the  terra  offifteen  years  during  which 
they  are  to  make  it.  The  case  oi  Blakemore  ▼.  The  Gla- 
morganshire  Canal  Company  was  totally  different,  I  ap- 
prehend»  from  the  present.  There  the  time  for  making 
the  works  had  long  elapsed  when  Lord  EUon  delivered 
his  judgment ;  and  the  question  was,  whether,  that  being 
so^  and  the  company  preparing  to  make  new  works,  not 
authorized  by  the  act  of  Parliament,  but  which  were  pre- 
judicial to  Mr.  Blakemore,  the  Court  was  authorised  to 
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grant  an  injunction  against  the  company  to  restrain  them  &>«*•  of  pi$tu, 
from  making  those  works.  It  was  held,  and,  as  it  seems 
to  me,  on  the  soundest  principle,  that  these  are  mere  par- 
liamentary bargains  between  the  one  party  and  the  other, 
and  the  power  of  making  the  works  is  to  be  restricted  to 
a  given  specific  time ;  and  the  moment  that  time  has  elapsed 
without  the  powers  given  by  the  act  having  been  exer* 
cised,  the  parties  against  whom  those  powers  are  to  be  ex* 
ercised  have  a  right  to  prevent  their  being  in  future  exer* 
cised,  by  injunction  of  the  Court  of  Chancery.  But  I 
apprehend,  that,  unless  it  were  found  in  this  case  that  the 
undertakers  had  finally  abandoned  the  intention  of  making 
the  canal  from  one  terminus  to  the  other,  it  would  not  be 
c(»npetent  to  us  to  say  that  the  Court  of  Equity  ought  ta 
grant  an  injunction  against  them  to  prevent  their  taking 
possession  of  land  in  the  intermediate  part  Wiih  respect 
to  the  other  points  in  the  case,  I  take  it  to  be  quite  clear 
that  the  parties  are  at  liberty  to  make  the  railway  and  the 
canal  contemporaneously ;  otherwise  this  absurdity  would 
follow, — that  it  would  be  A.  waiting  for  B.,  and  B.  waiting 
for  A. ;  inasmuch  as  the  canal  is  just  as  much  a  condition 
precedent  to  the  railway,  as  the  railway  to  the  canal :  it 
would  then  be  impossible  to  take  possession  of  the  land 
for  making  the  canal  until  the  railway  was  made,  and  im- 
possible to  take  possession  of  the  land  for  making  the 
railway  until  the  canal  was  made ;  which  is  so  gross  an  ab- 
surdity, that  it  is  clear  the  works  must  have  been  intended 
to  go  on  contemporaneously,  and  the  parties  are  not  to  be 
precluded  from  taking  the  land  for  the  railway  until  they 
have  completed  the  canal.  With  respect  to  the  compen- 
sation for  damages,  which  is  really  the  material  question  in 
the  case^  I  think,  that,  after  the  jury  had  found  that  no 
damage  existed  at  the  time  they  were  summoned  to  assess 
the  compensation  for  it,  it  conclusively  follows  that  they 
cannot  assess  any  future  damages,  because  they  are  pre- 
cluded from  considering  the  question  of  future  damages 
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Exch.  of  PUatt  until  they  have  ascertained  the  existence   of  present  Am* 

mages.  I  agree,  therefore,  that  that  part  of  the  verdict 
is  altogether  void,  and  that  the  company  have  a  right  to 
enter,  on  tendering,  as  they  have  tendered^  the  6L  for  tlie 
land.  I  think,  also,  that,  if  there  shall  be  damage  incurred 
in  future,  by  the  separation  of  the  land,  and  by  taking  the 
railway  across  it,  these  parties  will  have  a  clear  right  to 
come  before  a  jury,  not  only  for  present,  but  for  future 
damages,  if  they  can  make  them  out. 


Farr  r.  Ward. 

The  defendant  X  HIS  was  a  rule  which  had  been  obtained  under  the 

chased  oltiie  ^^^^  section  of  the  Interpleader  Act,  under  the  following 

Sff"acce  fed  a'  ci^cun^stances.     The  defendant,  having  purchased  cattle 

biu  in  payment,  from  the  plaintiff,  accepted  a  bill  in  payment^  which  be 

for  the  name  of  remitted  by  post  to  the  plaintiff,  leaving  a  blank  for  the 

remitted  Uby°^  name  of  the  drawer.     It  appeared  that  some  time  after- 

post  tothc  wards  this  bill,  purporting  to  be  drawn  and  indorsed  by 

plaintifC    Thia  »   r      r  o  ^  ^  j 

bill  subsequent-  the  plaintiff.  Came  for  a  valuable  consideration  into  the 

Jie^andlTof  hands  of  M essrs.  Bromage  &  Sneyd,  who  were  bankers. 

▼liuabte  wn-*  "^^^  plaintiff  applied  for  the  price  of  the  cattle,  alleging 

aideration.  The  that  he  had  given  no  authority  to  the  defendant  to  pay  by 

plaintiff  denying  t        i  .       •  j  «  •     <» 

that  he  had  an  acceptance — that  his  signature  as  drawer  and  mdorser 
pI7m?n?b5*an  ^^^  »  forgery— that  he  never  had  received  the  bill,  and  had 
acceptance,  or     j^gj  ^q  transaction  With  Messrs.  Bromage  &  Sneyd.     He 

that  he  had  .        n        i  .  i. 

ever  received  afterwards  Commenced  an  action  for  the  price  of  the  cattle, 
dorseditl'^  "'  ^^d  the  bankers  on  the  other  hand  threatened  to  com- 
brought  an         mcnce  an  action  on  the  bill.     White  having  obtained  a 

action  agamst  ^ 

the  defendant  rule  on  behalf  of  the  defendant,  under  the  Interpleader 

o7the*cat"ie.  Act,  1  &  2  Will.  4,  c.  58,  s.  1,  calling  on  the  above  parties 

fhrl^UB^d^  to  appear  and  state  their  claims  before  the  Court,  and 

commence  an  abide  such  Order  as  the  Court  should  make  touching  their 

action  against  ^  ^  ^ 

him  upon  the      respective  claims. 
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Ei^ans  now  appeared  for  Messrs.  Bromage  &  Sneyd. —  Sxch.  rf  PUatt 
The  Court  has  no  jurisdiction^  under  these  circum- 
stances»  to  interfere  under  the  Interpleader  Act.  The  title 
of  the  act  is^  "An  Act  to  enable  Courts  of  Law  to  give  re- 
lief against  adverse  claims  made  upon  persons  having 
no  interest  in  the  subject  of  such  claims."  Now  here 
the  defendant  has  the  greatest  possible  interest  in  this 
claim,  as  he  is  liable  on  the  acceptance  to  the  bonft  fide 
holders  of  the  bill.  The  act  was  intended  to  apply  to  a 
mere  stakeholder,  and  not  to  a  party  like  to  the  present  de- 
fendant, who  is  here  merely  sued  for  a  debt  which  he  owes. 
[Parke^  B. — The  defendant  can  have  no  difficulty  in  pay- 
ing the  money  to  Messrs.  Bromage  &  Sneyd.]  In  Brad-- 
dick  V.  Smith  (a),  it  was  held  that  the  act  did  not  apply 
to  a  case  where  the  defendant  had  a  legal  claim. 

£.  F.  Williams,  for  the  plaintiff. — There  is  no  pretence 
for  saying  that  the  plaintiff  has  no  right  to  go  on  with  the 
action,  for  the  debt  is  still  due  to  him.  [Parke,  B. — The 
defendant  may  be  bound  to  pay  both  you  and  Messrs. 
Bromage  &  Sneyd.]  The  plaintiff  has  an  unanswerable 
cause  of  action. 

G.  T.  White,  in  support  of  the  rule. — The  defendant 
is  in  the  situation  of  a  party  who  has  no  interest  in  the 
subject-matter  claimed.  If  Messrs.  Bromage  &  Sneyd 
have  any  claim,  it  is  on  the  indorsement  of  Farr,  either  by 
himself  or  his  agent.  [Parke,  B. — It  is  said  that  this  in- 
dorsement is  a  forgery ;  and,  if  so,  they  have  a  right  of  ac- 
tion against  you.]  It  is  submitted  that  the  defendant  has 
a  good  defence  to  such  an  action.  [Parke,  B. — Yes,  pro- 
vided the  bill  has  passed  through  the  hands  of  Farr. 
You  are  in  the  situation  to  be  liable  to  two  different  par- 
ties, which  is  from  your  own  act.     What  is   the   form 

(a)  2  M.  &  Scott,  131 ;  9BiDg.  84. 
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Stick,  of  PUatf  of  the  issue  you  wish  to  try  ?]     Whether  the  bill  vu 

indorsed  by  the  plaintiff;  for,  if  it  was,  then  he  has  been 
paid  for  the  cattle  by  this  bill.  [Parke,  B. — But,  if  it 
should  turn  out  to  be  a  forgery,  would  you  not  still  be 
liable  to  a  bon£  holder  of  the  bill  ?]  It  was  recently  laid 
down  by  the  Court  of  Common  Pleas,  in  Johnson  ▼.  Wbh 
die  {a),  as  a  general  rule,  that  no  title  can  be  gained 
through  a  forgery. 

Parke,  B. — No  doubt  that  is  true,  generally  speaking; 
but  here  you  have  sent  a  bill  into  the  world  in  blank,  and 
the  acceptance  admits  the  handwriting  of  the  drawer.  I 
do  not  say  that  it  is  so ;  but  there  may  be  great  doubt 
whether  Messrs.  Bromage  &  Sneyd  may  not  sue  on  this 
bill  notwithstanding  the  forgery,  and  whether  the  defendant 
would  not  be  estopped  by  his  acceptance  from  disputing  tbe 
genuineness  of  the  drawer's  signature.  If  tbe  defendant 
is  liable  to  Messrs.  Bromage  &  Sneyd,  it  does  not  at  all 
follow  that  he  is  not  liable  to  the  plaintiff  If  it  should 
turn  out  that  Messrs.  Bromage  &  Sneyd  were  holden 
of  the  bill  by  the  indorsement  of  the  plaintiff,  it  would 
settle  the  case  one  way,  but  not  the  other. 

Aldbrson,  B. — You  do  not  shew  that  there  are  cross 
claims  on  one  and  the  same  subject  matter.  Your  answer 
to  the  one  claimant  is,  that  the  signature  of  the  drawer  is 
a  forgery :  your  answer  to  the  other  arises  out  of  the  sale 
of  the  cattle,  and  that  you  paid  for  them  by  a  bill.  How 
do  you  satisfy  us  that  you  cannot  in  any  case  be  liable  to 
both  parties?  If  you  may  be  so  liable,  that  takes  away 
our  jurisdiction.  You  had  better  try  first  whether  yon 
are  not  liable  to  the  plaintiff. 

Rule  discharged,  with  costs. 
(a)  3  Bing.  N.  C.  225 ;  3  Scott,  603. 
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Evans  v.  Chester.  ^      ^     ^ 

"N  a  former  day,  Dotoling  had  obtained  a  rule  calling  An  action  wai 
upon  the  plaintiff  to  shew  cause  why  the  defendant  should  against  a  defen- 
not  be  discharged  out  of  custody.     It  appeared  from  the  ^M^^^lSili 
affidavits  upon   which  the  rule   was  obtained,  that  the  bjt  after  service 

*^  of  the  writ,  and 

action  was  commenced  in  June,  1836,  when  the  defendant  tefore  decUn* 
was  sole  and  unmarried ;  that,  between  the  service  of  the  ried!  *  ^The' 
writ  and  the  declaration,  she  had  married  Chester;  that  v^^^dttpro- 

'  ^  '  ceeded  to  final 

the  plaintiff  proceeded  to  final  judgment,  and  took  her  in  judpient,  and 
execution  upon  a  writ  of  capias  ad  satisfaciendum.  The  execution.  On 
affidavit  further  stated  that  there  was  no  settlement  made  STar^hir^t 
upon  the  marriage.  of  custody,  the 

'^  affidavit  stated 

the  above  fiictf, 

W.  H.  Watson  shewed  cause.— The  defendant  is  not  •"  M*td^^*A 
entitled  to  be  discharged.    If  execution  could  not  be  sued  ^"  ™«df  »P«» 

,  the  marriage  I 

out  against  her,  it  could  not  be  issued  against  any  one,  as  but  it  did  not 
the  husband  was  no  party  to  the  action.     In  Cooper  v.  had^no  Mpante 
Hunchin  (a),  it  was  held,  that,  where,  after  interlocutory  j^^f'SaTthe 
judgment  against  a  feme  sole  upon  a  contract,  she  marries,  affidavit  wm 

,  ,  ,     .^  1         •     1  1  •        insufficient,  and 

the  plaintiff  may  yet  proceed  to  judgment  and  execution  that  she  was  not 
against  her,  without  joining  the  husband  by  scire  facias.  JSIciiareed.** 
The  affidavit  also  is  defective,  for  it  does  not  state  that 
she  had  no  separate  property. 

Dowling  was  heard  in  support  of  the  rule. 

Parke,  B. — ^The  husband  may  bring  a  writ  of  error. 
If  the  action  had  been  against  both,  and  execution  had 
issued  against  both,  upon  your  affidavit  she  would  not  be 
entitled  to  her  discharge,  since  it  does  not  state  that  she  has 
no  separate  property,  but  only  that  there  was  no  settlement 
on  the  marriage.     She  might  have  had  property  by  de- 

(a)  4  East,  520. 
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Exek.  of  Pleat,  yige.    The  affidavit  is  defectiye»  and  the  rule  must  be  dis- 
charged with  costs. 


CuBSTBR.         BoLLANDi  B.,  Alderson,  B.,  and  Gurney,  B.»  con- 
curred. 

Rule 


To  A  decUra- 
tion  for  goods 
•old,  the  defen- 
dint  pleaded, 
aceording  to 
the  23  Geo.  2, 
c  27, 1. 8, 
(Wettminiter 
Gonrt  of  Re- 
quests Act), 
that  the  defen- 
dant was  in- 
debted in  a  less 
•urn  than  40s., 
and  that  he  was 
an  inhabiunt 
and  resident 
within  the  city 
of  Westmin- 
ster.   Replic- 
cation,  that  the 
defendant  was 
Indebted  in  the 
sum  of  40«. 
At  the  trial  the 
Jury  found  for 
the  defendant. 
The  sutute 
S3  Geo.  2,  c  27, 
was  repealed 
by6&7Wm.4, 
c.  137,  aAer 
plea  pleaded, 
and  before 
trial:— iff /</, 
that  the  plaintiff 
was  entitled  to 
Judgment  non 
obstante  vere- 
dicto. 


Warne  9.  Berespord. 

Declaration  for  goods  sold,   piea  (which  wis 

filed  on  the  29th  of  Noyember,  1835),  that  the  defen- 
dant was  indebted  in  a  less  sum  than  iOs.,   and  at  the 
commencement  of  the  suit  was  an  inhabitant  and  resi- 
dent  within  the   city  and  liberty  of  Westminster^  &c., 
in  the  form  pointed  out  by  the  Westminster  Court  of 
Requests  Act,  23  Geo.  2,  c.  27,  s.  8.     The  plaintiff  re- 
plied that  the  defendant  was  indebted  in  the  sum  of  40«.; 
and  upon  the  trial  of  this  issue  a  verdict  was  found  for 
the  defendant.     After  plea  pleaded,  but  before  the  trial, 
the  statute  23  Geo.  2,  c.  27  was  repealed  by  the  6  &  7 
Will.  4,  c.  137,  s.  86,  and  the  sum  of  51.  was  substituted 
for  the  former  sum  of  40«.,  no  provision  being  made  for 
the  case  of  actions  then  pending.   A  rule  having  on  a  for^ 
mer  day  been  obtained  to  enter  up  judgment  for  the  plain- 
tiff non  obstante  veredicto — 

Payne  shewed  cause. — The  plea  being  good  at  the  time 
when  it  was  pleaded,  a  subsequent  repeal  of  the  statute 
cannot  affect  it.  It  tenders  a  material  issue,  and  that  issue 
is  well  taken.  In  Charrington  v.  Meatheringham  (a),  an  ap- 
plication was  made  for  treble  costs  on  a  nonsuit,  under  a 
statute  which  was  repealed  after  the  nonsuit,  but  before 
judgment  signed;  and  there  Lord  Abinger,  C.  B.,  drew  a 
distinction  between  a  penalty  and  a  protection  given  by  a 


(a)  Ante,  228. 
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repealed  statute,  intimating  that  the  latter  might  remain  £*ch,  of  Pleat, 
though  the  former  were  taken  away.     It  is  for  the  same  ^  *  > 

reason  that  a  party  is  not  allowed  to  enter  a  suggestion       Wabnb 
upon  a  statute  which  has  been  repealed.  Berbsford. 

Alderson,  B. — The  issue  here  is  on  the  amount  only ; 
it  is  in  the  nature  of  a  suggestion,  and  brings  this  case 
within  those  which  you  say  have  already  been  decided. 
But  the  question  is,  upon  the  facts  found  on  this  record, 
what  must  be  the  judgment  of  the  Court,  according  to 
the  law  now  in  existence.  The  rule  must  be  made  ab- 
solute. 

BoLLAND,  B.,  and  Gurnby,  B.,  concurred. 

Rule  absolute. 


FOULKES   9.    BUROESS. 

X  HE  plaintiff  declared  against  the  defendant,  a  prisoner,  where  the 
in  Hilary  Term  last.    The  cause  was  tried  at  the  Assizes  cialed  tMdMt 
on  the  31st  of  March,  and  final  judgment  was  signed  in  •p/J'®"*'*** 
Easter  Term.    The  defendant  not  having  been  charged  and  the  came 
in   execution  during  that  Term,  R.  V.  Richards^  on  a  the  Vacation 
former  day  in  this  term,  obtained  a  rule  to  shew  cause  why  ?„J^^^  ^^ 
the  defendant  should  not  be  discharged  out  of  custody,  on  ««»«<*  >»  ^naxtx 
the  ground  that,  according  to  the  Rule  H.  T.  S  Will.  4,  s.  85,  that  by  the 

Rule  H   T 

it  was  now  too  late  for  the  plaintiff  to  charge  him  in  exe*  2  wm.4,  Jss 
cution.     That  rule  provides,  "  That  the  plaintiff  shall  the  plaintiff 

,  ,  .  ,  ought  to  have 

proceed  to  trial  or  final  judgment  against  a  prisoner  within  charged  the 
three  terms  inclusive  after  declaration,  and  shall  cause  the  txecationin 
defendant  to  be  charged  in  'execution  within  two  terms  ]^^ot^h|IJIing 
after  such  trial  or  judgment ;  of  which  the  term  in  or  after  *<>«>«  •<>»  that 

•^      ®  *^  the  defendant 

which  the  trial  was  had  shall  be  reckoned  one."  was  entitled  to 

be  discharged 

Barsiow  shewed  cause. — It  is  admitted  that  the  latter 
part  of  the  rule,  if  taken  literally,  will  support  this  appli- 
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FOULKES 
BUBOEIt. 


Btth.  of  PUas,  cation ;  but  the  latter  part  ought  to  be  read  together  with 

the  former  part,  which  allows  the  plaintiff  three  terms  is 
which  to  proceed  to  final  judgment.  He  is  also  entitled, 
on  the  construction  of  this  rule,  to  three  terms  before  lie 
proceeds  to  trial ;  but  in  that  case  the  term  in  or  aAer 
which  the  trial  was  had  must  be  reckoned  as  one  for  the 
purpose  of  execution.  [Gurnet/,  h.,  referred  to  Barer  f. 
Baker  (a).] 

Alderson,  B. — Unless  the  words  of  the  latter  part  of 

the  rule  have  no  meaning,  the  plaintiff  ought  to  have 

charged  the  defendant  in  execution  some  time  in  Easter 

Terra. 

Rule  absolute. 

(a)  1  Ad.  &  E.  860;  2  Dowl.  P.  C.  608. 


Aa  attorney 
will  not  be  al- 
lowed, on  tax- 
ation of  costs, 
a  charge  for 
more  than  one 
letter  before 
action  brought, 
ander  any  dr- 
cunostances. 


Capbl  r.  Staines, 

mJAVISON  moved  for  a  rule  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  allow  the  plain- 
tiff's attorney  his  charges  and  costs  for  a  correspondence 
he  had  had  with  the  defendant  before  action  brought.  It 
appeared  that  the  defendant  had  made  an  earnest  request 
to  have  time  given  him,  and  wrote  to  the  plaintiff's  attor- 
ney for  that  purpose,  and  that  in  the  course  of  the  corre- 
spondence the  plaintiff's  attorney  had  written  fifteen  letters, 
giving  time  to  the  defendant,  and  had  paid  the  postage  of 
thirteen  of  the  defendant's  letters. 

Lord  Abinoer. — C.  B.— ^The  practice  has  been  to 
allow  for  one  letter,  and  one  letter  only,  before  action 
brought ;  and  that  practice  ought  not  to  be  departed  from. 
If  more  were  allowed,  it  might  lead  to  great  inconve- 
nience. 

Rule  refused. 
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Exeb,  of  PUaSf 
1837. 

Smith  v.  Brown.  ^ 

v/ ASE* — The  declaration  alleged  that  the  defendant  was  Where  an 
a  carrier  from  Birmingham  to  Bristol^  and  that  the  plain-  tort°was,'^by 
tiff  had  delivered  certain  casks  to  the  defendant  at  Bir-  ?*?•*"!*  ^'^^^^ 

before  the 

minghamj  to  be  by  him  carried  and  conveyed  from  Bir-  under-theriff, 
mingham  to  Bristol^  and  there  delivered  to  the  plaintiff,  found  a  verdict 
for  certain  hire  and  reward  therefore  payable  by  the  plain-  o^^Jj  ^^^^^ 
tiff  to  the  defendant  in  that  behalf.     It  then  alleged  as  a  ^°^  ^^J  ^^ 

^  defendant  on 

breach,  that,  although  the  time  for  the  delivery  of  the  another:— 
taid  casks  had  long  since  elapsed,  yet  the  defendant  so  neither  party 
carelessly  behaved  and  conducted  himself  in  that  behalf,  2!^!^jj^en? 
that,  by  and  through  his  carelessness,  negligence,  and  ^  ^«  ^"^  ^^ 

o   o  altogether  a 

improper  conduct,  the  said  casks  were  not  delivered  to  nullity, 
the  plaintiff  at  Bristol  or  elsewhere.  Pleas,  first,  not 
guilty ;  secondly,  that,  although  true  it  is  that  the  said 
casks  were  delivered  to  the  defendant,  being  such  carrier, 
to  be  by  him  conveyed  from  Birmingham  to  Bristol,  yet 
that  the  same  were  not  delivered  to  the  defendant  to  be 
delivered  to  the  plaintiff  at  Bristol,  modo  et  form£.  The 
cause  was  tried,  by  consent,  before  the  under-sheriff  of 
Bristol,  on  the  17th  of  April  last,  when  the  jury  found 
a  verdict  for  the  plaintiff  on  the  first  issue,  damages 
12L  ITs.  5</.,  costs  40^.;  and  for  the  defendant  on  the 
second  issue.  The  under-sheriff  delivered  the  postea  to 
the  plaintiff,  who  signed  judgment  for  the  damages. 
Addisofis  on  a  former  day,  obtained  a  rule  to  shew  cause 
why  this  judgment  should  not  be  set  aside  for  irregu- 
larity, with  costs,  and  why  the  Master  or  the  plaintiff's 
then  attorney  or  agent  should  not  deliver  up  to  the  de- 
fendant the  writ  of  trial,  with  the  sheriff's  indorsement 
thereon,  upon  the  ground  that  the  defendant  having  ob- 
tained a  verdict  upon  the  second  plea,  which  went  to  the 
whole  declaration,  the  plaintiffs  were  not  entitled  to  have 
the  postea  delivered  up  to  them,  or  to  sign  judgment. 
Against  this  rule. 


Smith 

V. 
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^''\^/^^'"'       Ball  now  shewed  cause.— The   plaintifTs  having  reco- 

vered  a  verdict  and  damages  upon  the  general  issue,  were 
entitled  to  have  the  postea  delivered  to  them.  But,  if  not, 
Brown.  the  Court  has  no  power  to  order  the  postea  to  be  delivered 
up  to  the  defendant.  The  sheriff  had  no  authority  to  tij 
the  cause,  the  Writ  of  Trial  Act,  8  &  4  Will.  4,  c.  46,  not 
applying  to  actions  of  tort,  but  only  to  debts  and  pecuniary 
demands — Watson  \.  Abbott  {a);  therefore  the  trial  wis 
altogether  a  nulh'ty.  It  makes  no  difference  that  the  case 
was  tried  by  consent. 

Addison,  contri — The  jury  having  found  one  plea,  which 
went  to  the  whole  declaration,  in  favour  of  the  defendant, 
he  is  entitled  to  the  postea:  Vivian  v. Blake  {b).  With 
regard  to  the  objection  that  the  sheriff  had  no  authority 
to  try  the  cause,  it  is  now  too  late  to  take  advantage 
of  it. 

Lord  Abinoer,  C.  B« — In  point  of  fact,  neither  party  is 
in  a  situation  to  sign  judgment ;  it  is  an  informal  record, 
and  no  judgment  can  be  given  on  it:  but,  if  it  could,  the 
defendant  might  bring  a  writ  of  error.  The  sheriff  had 
no  power  to  try  a  case  of  this  nature,  as  the  act  of  Parlia- 
ment does  not  extend  to  it.  The  judgment  is  a  perfect 
nullity.  The  rule  must  be  absolute  for  setting  aside  the 
judgment,  and  discharged  as  to  the  other  part. 

Alderson,  B. — It  is  quite  clear  that  the  judgment 
ought  to  be  set  aside ;  but  the  latter  part  of  the  rule  can- 
not be  supported.  Both  parties  have  been  guilty  of  an 
illegal  act,  in  taking  the  case  before  a  tribunal  which 
was  incompetent  to  try  it. 

Rule  absolute  for  setting  aside  the  judg- 
ment, but  discharged  as  to  the  other 
part. 

(c)  2  C.  &  M.  160.  (6)  1 1  East^  2^3. 
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Exeh,  of  Pleast 
1837. 


GooDTiTLE  on  the  Demise  of  Baker  and  Another,  v. 

MiLBURN. 


^Ejectment.     At  the  trial  before  Williams,  J.,  at  in  1912,  s.  P. 
the  last  Spring  Assizes  for  the  county  of  Somerset,  it  ^!^J^i^^^ 
appeared  that  the  action  was  brought  by  the  lessors  of »"  *^«  P*rf»*»  f 
the  plaintiff,  who  were  executors  and  trustees  under  the  mortgage,  to 
will  of  one  William  Freest,  to  recover  two  closes  of  land,  an  indotureact' 
in  the  parish  of  Uphill,  in  that  county,  under  the  following  JJ["JJ|^^^**' 
circumstances.     By  indentures  dated  the  22nd  and  2Srd  ^•^  i«ndi  in 

,  that  pariah;  by 

of  December,  1812,  and  the  17th  of  July,  1813,  one  Simon  which  act  the 
Payne  conveyed  by  way  of  mortgage  two  pieces  of  land  wenTempowCT- 
in  the  parish  of  Uphill,  called  Warth's  and  Bennett's,  to  •?.  ^  ••^/"^  , 

,    ,  allot,  and  award 

the  said  William  Freest.     In  August,  1813,  a  local  act,  anyiandiwithin 
53  Geo.  3.  c.  cii.   was   passed,    for    inclosing   lands    at  iQ^u^ofand  * 
Uphill,  in  the  county  of  Somerset,  and  authorizing  ex-  an"*thcr^ndi 
changes    to  be   made   as    hereinafter    mentioned.      By  within  that 
consent  of  Simon  Payne,  Warth's  and   Bennett's  were  vided  that  all 
exchanged,  under  the  act,  for  two  other  pieces  allotted  to  were "cer-"^* 
him,  called  Horsington's  and  Richardson's.     Payne  con-  ?*?*^»  ^^' 
tracted    to    sell    the    two   last-mentioned   closes   to  one  ciaredinthe 
Gegg  for  800/.,  and  on  the  receipt  of  400/.  he,  in  the  commistioneri, 
year  1814,  authorized  the  commissioners  under  the  inclo-  *nd  were  made 

''  '  unth  the  con" 

sure  act  to  give  Gegg  possession  of  them,  and  possession  «^^  of  the 
was  accordingly  delivered,  and  Gegg  continued  in  posses-  ers, proprietor 

or  proprietors, 
of  the  lands  which  should  be  so  exchanged,  whether  such  owner  or  owners,  proprietor  or  pro- 
prietors, should  be  a  body  or  bodies  politic,  corporate,  or  collegiate,  or  a  tenant  or  tenants  in  fee 
simple,  fee  tail,  or  for  life  or  lives,  or  for  term  qf  years  absolute,  or  for  term  of  years  determinable 
upon  life  or  lives  g  such  consent  to  be  testified  in  writing  under  his  or  their  hands,  &c. 
By  the  consent  of  S.  P.,  the  mortgagor,  the  above  two  closes  of  land  were  exchanged,  under 
the  act,  for  tuf  o  other  closes,  and  the  commissioners  stated  in  their  award  that  the  exchange  was 
made  with  the  consent  of  S.  P.  the  mortgagor,  in  writing  under  his  hand,  but  it  was  not  stated  to 
have  been  made  with  the  consent  of  the  mortgagee: — Heldt  that  it  was  not  necessary  to  say  whe- 
ther the  consent  of  the  mortgagee  was  necessary  to  give  validity  to  the  exchange,  and  that  the 
Court  had  no  right  to  presume  that  it  was  not  given ;  for  that  the  commissioners  were  not  bound  to 
state  in  their  award  all  the  authorities  they  had,  and  that  the  presumption  was  that  they  had  acted 
according  to  their  Jurisdiction,  as  the  contrary  did  not  appear. 

In  ejectment,  by  a  mortgagee  against  the  assignee  (under  the  Lords'  Act)  of  the  mortgagor:— 
Held,  that  a  letter  from  the  mortgagor  to  the  mortgagee,  dated  previously  to  the  assignment,  was 
evidence  against  the  defendant,  and  would  be  presumed  to  have  been  written  at  the  time  of  its 
date,  until  the  contrary  was  shewn. 

VOL.  II.  K  K  K  M.  W. 
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jSxcft.  of  PUM$t  sion,  and  paid  interest  to  Payne  upon  the  remaining  4001., 

till  hisi  Gegg*8>  bankruptcy  in  the  year  ISSS,  when  his 
assignees  sold  these  lands  by  auction  to  one  Edgir. 
Payne  having  become  insolvent,  the  defendant,  in  the  yeir 
1831  became  his  assignee  under  the  Lords' Act,  SSGiecf, 
c  28.  Payne  died  soon  aflerwardsi  and  in  August  1834, the 
defendant  having  called  upon  Gegg's  assignees  and  Edgtr 
to  pay  the  remainder  of  the  purchase  money  for  Horsiog- 
ton's  and  Richardson'Si  and  they  having  failed  to  do  so, 
brought  an  action  of  ejectment  against  Edgar,  in  which, 
in  the  month  of  August  1835,  he  recovered  a  verdict,  and 
had  possession  delivered  to  him  accordingly  (a).  Preeit, 
the  mortgagee,  died  in  the  year  1820,  and  now  the  lesson 
of  the  plaintiffs,  as  his  executors,  brought  this  actton 
to  recover  possession  of  the  two  closes  called  Horsingtoo'i 
and  Richardson's,  insisting  that,  under  the  provisioos  of 
the  before-mentioned  Inclosure  Act,  they  were  entitled  to 
recover. 

By  the  7th  section  of  that  act  it  was  provided,  ^*  That 
nothing  in  this  act  contained  shall  extend  to,  authorise, 
or  enable  the  commissioners  to  determine  the  title  to  any 
messuages,  lands,  tenements,  or  hereditaments  whatsoever; 
nor  to  determine  any  right  between  any  parties  oontrsfj 
to  the  possession  of  any  such  parties,  but  in  case  the  com- 
missioners  shall  be  of  opinion  against  the  right  of  the 
person  so  in  possession,  they  shall  forbear  to  make  any 
determination  until  the  possession  shall  have  been  givea 
up  by  such  person,  or  recovered  by  ejectment^  or  other 
due  course  of  law."  The  S2nd  section  enacted,  '*  That 
the  commissioners  shall  and  may  from  time  to  time  defifor 
possession  to  the  person  interested  in  the  divittons  and  al- 
lotments thereby  directed  to  be  made  and  set  out,  and  such 
possession  so  delivered  shall  be  kept  and  retained  by  the 
several  persons  entitled  thereto  against  all  persons  whos* 


(a)  See  Doe  d.  MUbwm  ?.  Edgar,  2  Biog.  N.  C.  391,  496;  2  Sfilli 
581. 
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soever,  althouirh  the  award  hereinafter  directed  to  be  Awft.  ^f  pum^ 

.  .  .      .  18d7» 

made  shall  not,  at  the  time  of  the  giving  or  delivering 

suciv  possession,  have  been  made  and  executed.*' 

By  the  24i\i  section  it  was  enacted,  "  That  it  shall  be 
lawful  for  the  commissioners  to  set  out,  allot,  and  award 
any  lands,  tenements,  or  hereditaments,  within  the  parish  of 
Uphill,  in  lieu  of  and  in  exchange  for  any  other  lands, 
tenements,  and  hereditaments,  within  the  said  parish, 
or  within  any  adjoining  parish,  hamlet,  township,  or 
^lace,  provided  thai  all  such  exchanges  be  ascertained^ 
specified^  and  declared,  in  the  award  of  the  said  comnUs^ 
sioners,  and  be  made  mth  the  consent  of  the  oumer  or 
oumerSj  proprietor  or  proprietors,  of  the  lands,  ^c.  which 
shaU  be  so  exchanged,  whether  such  owner  or  owners^ 
proprietor  or  proprietors,  shall  be  a  body  or  bodies 
politic,  corporate,  or  collegiate,  or  a  tenant  or  tenants  in 
fee^simple,  fee-tail,  or  for  life  or  lives,  or  for  term  or 
terms  of  years  absolute,  or  for  term  of  years  determinable 
on  life  or  lives  ^  or  with  the  consent  of  the  guardians, 
trustees,  feoffees  for  charitable  or  other  uses,  husbands, 
committees,  or  attomies,  of  or  acting  for  any  such  owner 
or  owners,  proprietor  or  proprietors  as  aforesaid,  who 
at  the  time  of  making  such  exchange  or  exchanges  shall  be 
respectively  infants,  femes  covert,  lunatics,  or  under  any 
other  legal  disability^  or  who  shall  be  beyond  the  seas,  or 
otherwise  disabled  to  act  for  themselves,  himself,  or 
herself;  such  consent  to  be  testified  in  writing,  under  the 
common  seal  of  the  body  politic,  corporate,  or  collegiate, 
or  under  the  bands  of  the  other  consenting  parties  respec- 
tively ;  and  all  and  every  such  exchange  or  exchanges  so 
to  be  made  shall  be  good,  valid,  and  effectual  in  the  law, 
to  all  intents  and  purposes  whatsoever.**  The  28th  section 
enacted,  '^  That  nothing  in  this  act  contained  shall  ex- 
tend, or  be  construed  or  adjudged  to  extend,  to  prejudice 
any  person  having  any  right  or  claim  of  dower,  jointure, 
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£xcA.  of  PUat,  annuity,    rent-chargei   incumbrance,    or    interest  wha^ 

soever,   in,  out  of,  upon,  or  affecting  any  of  the  lands 
hereby  intended  to  be  diTided,  allotted,  and  inclosed,  or 
which  shall  be  exchanged  or  assigned  in  compensatioD  for 
any  other  estate  or  right  in  pursuance  of  this  or  the  Mid 
recited  act  respectively  ;  but  as  well  the  lands  allotted,  ai 
the  tenements  or  other  hereditaments  which  shall  be  a- 
changed  or  assigned  in  compensation  for  any  other  estite 
or  right  shall  immediately  after  such  allotment,  exchaiige^ 
or  assignment  be  made,  be  vested,  remain,  and  enaie, 
and   the  several   persons   to  whom   the    same   shall  be 
allotted,  assigned,  or  given   in   exchange   as   aforesaid, 
shall  thenceforth   stand    and   be   seised    and    possessed 
thereof  respectively,   to,   for,  and   upon    such   and  the 
same  uses,  estates,  interests,  trusts,  and  purposes  respe^ 
tively,  and  subject  and  liable  to  such  and  the  same  uses, 
estates,  interests,  trusts,  and  purposes  respectively,  sod 
subject  and  liable   to  such  and   the  same   wiUs,  settle- 
ments, limitations,  and  remainders,  conditions,  charges, 
and  incumbrances,  as  the  several  lands,  tenements,  and 
hereditaments,  in  respect  whereof  such  allotments,  assign- 
ments, and   exchanges  shall  have  been  made  should  or 
would   have  stood  severally  limited,  settled,    vested,  or 
subject  or  liable  to,  or  been  held  by,  in  case  the  ssise 
land  had  not  been  allotted,  assigned,  or  exchanged,  and 
this  act  had  not  been  made.*' 


At  the  trial,  the  award  was  put  in,  which  stated  the 
exchange  to  have  been  made  with  the  consent  in  writing, 
and  under  the  hands  of  Horsington  and  Payne,  as  to  one 
close,  and  of  Richardson  and  Payne  as  to  the  other. 
The  following  letter,  dated  the  20th  of  December,  1818, 
from  Simon  Payne  to  Preest,  was  also  given  in  evidence 
on  behalf  of  the  lessors  of  the  plaintiff: — **  Sir,  The 
two  allotments  which  you  claim   in   Uphill,  I  certainly 
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received  from  Horsington  and  Richardson^  in  exchange  ^n^**  «/  ^^(u, 
under  the  Inclosure  Act  for  lands  in  the  mortgage  to  you, 
and  some  time  since  I  agreed  to  sell  them  to  Mr.  Gegg,  of 
Uphill,  for  800/. ;  he  paid  me  4WL  and  was  let  into 
possession,  and  is  still  in  possession.  I  have  no  objection 
to  your  receiving  the  other  400/.  from  him,  on  his  com^* 
pleting  his  purchase^  if  you  will  pay  me  100/.  of  it  for  my 
present  purposes,  and  the  rest  can  go  towards  the  pay- 
ment of  the  interest  now  due  to  you  on  the  mortgage  debt 
lent;  you  must  join  in  the  conveyance  to  Gegg,  as  he 
will  not  accept  a  conveyance  from  me  alone.  S.  Payne.'* 
No  part  of  this  letter  was  in  the  handwriting  of  Payne 
except  the  signature.  It  was  objected  that  this  letter  was 
not  admissible  in  evidence,  for  that  there  was  no  proof 
when  it  was  written,  and  though  dated  previously,  it  was 
not  shewn  to  have  existed  prior  to  the  defendant's  be- 
coming assignee  of  Payne's  effects  under  the  Lords'  Act, 
in  1831.  The  learned  judge  however  admitted  the 
evidence,  and  the  jury  found  a  verdict  for  the  plaintiff. 


BompaSf  Serjt.,  in  Easter  Termi  pursuant  to  leave 
reserved,  moved  for  and  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  on 
the  ground  that  the  consent  of  the  mortgagor  to  the  ex- 
change was  not  sufficient,  and  that  the  consent  of  the  mort- 
gagee also  ought  to  have  been  shewn.  He  also  obtained 
a  rule  for  a  new  trial,  on  the  ground  that  the  letter  was  im- 
properly received  in  evidence,  and  that  the  date  of  it  was 
no  evidence  of  the  time  when  it  was  written. 


Erie,  Crowder,  and  Barsiaw,  now  shewed  cause.-^The 
34th  section  requires  all  exchanges  to  be  made  with  the 
consent  of  the  ''owner  or  owners*'  of  the  lands;  but 
the  mortgagee  never  having  been  in  possession,  he  can 
never  be  considered  as  the  ''  owner/'  but  only  as  a  person 
having  an  incumbrance  on  the  land,  within  the  28th  sec- 
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Exeh.  of  pua§f  tion ;  and  consequently  his  consent  was  not  necesstry  to 

this  exchange,  and  the  consent  of  the  mortgagor  wai 
sufficient.  The  term  "  owner**  in  section  94,  freqaendj 
refers  to  persons  not  hsTing  the  legal  estate  in  thea 
The  28th  provides,  that  the  act  shall  not  extend  to  pre- 
judice any  person  having  any  incumbrance  or  interest  Id  or 
upon  any  lands  thereby  intended  to  be  allotted,  or  whkh 
should  be  exchanged  for  any  other  estate  in  pursuance  sf 
that  act,  but,  as  well  the  land  allotted  as  the  tenemeoCi 
exchanged,  shall  immediately  after  such  allotment  or 
exchange  be  vested  and  enure  to  the  same  uses  and 
estates,  and  subject  to  the  same  charges  and  incumbranen 
as  the  lands  in  respect  of  which  such  allotments  and 
exchanges  shall  be  made  should  or  would  have  stood 
subject  or  liable  to  in  case  the  same  allotments  or  ex* 
changes  had  not  been  made;  so  that  it  shifts  the  in- 
cumbrance to  the  land  taken  in  exchange.  [^Alderm^t 
B. — These  two  sections  shew  that  the  mortgagor  is. to  be 
considered  as  the  owner,  and  the  mortgagee  as  the  persoo 
having  the  incumbrance,  which  the  act  directs  shall  affect 
the  land  taken  in  exchange].  Payne  expressly  daiised, 
before  the  commissioners,  to  be  the  owner  of  Warth't 
and  Bennett's,  and  consented  in  writing  to  the  exchange 
for  Horsington*s  and  Bennett's,  and  therefore  he,  or  those 
claiming  under  him,  cannot  be  admitted  to  say  that  be 
was  not  the  owner. — Secondly,  the  letter  was  clearly  ad- 
missible in  evidence  as  an  admission  against  the  mortgagor 
that  the  mortgage  was  a  continuing  mortgage,  so  as  to 
rebut  any  presumption  of  payment  from  the  lapse  of  time: 
Gleadow  v.  Atkin  (a).  It  contains  an  admission  by  Payne, 
under  whom  the  defendant  claims,  against  his  interest, 
and  is  therefore  evidence  against  him.  It  is  said 
that  it  might  have  been  written  to  the  prejudice  of  the 
defendant,  after  the  assignment  had  been  made  to  him 


(a)  1  C.  &  M.  410. 
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under  the  compulsory  clauses  in  the  Lords*  Act:  but  the  ^**:2s7^^** 
letter  is  dated  prior  to  the  assignment,  and  it  must  be 
presumedi  as  against  the  defendant,  that  it  was  in  exist- 
ence at  the  time  of  the  date,  in  the  absence  of  eridence  to 
the  contrary :  Hunt  y.  Massey  (a),  Taylor  t.  Kinloch  (6), 
Smith  Y.  Battens  (c),  Obbard  t.  Betham  (d).  The  pre- 
sumption is  in  favour  of  the  correctness  of  the  date  of  the 
letter,  and  it  lies  on  the  other  side  to  shew  the  contrary. 
lAlderson,  B. — How  do  you  shew  a  deed  to  be  thirty 
years  old,  but  by  producing  a  deed  dated  so  far  back  ?] 
But  although  the  letter  was  admissible,  it  was  not  neces- 
sary to  support  the  case,  since  there  could  be  no  adverse 
possession  as  between  these  parties ;  for  the  occupation 
must  be  taken  to  have  been  by  the  permission  of  the 
mortgagee :  Hall  v.  Doe  d.  Surtees  (e). 


Bompas,  Serjt.,  and  Ball,  in  support  of  the  rule. — In 
Hunt  V.  Massey,  the  date  of  the  letter  was  held  to  be 
evidence  as  against  the  original  party  writing  the  letter, 
but  here  the  defendant  is  merely  Pay ne\  assignee  under 
the  compulsory  clauses  in  the  Lords'  Act,  and  he  is  there- 
fore  an  assignee  against  his  will.  [Lord  Abinger,  C.  B. — He 
stands  in  the  same  situation  as  Payne.]  If  the  letter  were 
written  after  the  assignment,  it  clearly  would  not  be 
admissible,  and  the  plaintiff  was  therefore  bound  to 
shew  that  it  was  written  before.  This  case  is  also  dis- 
tinguishable from  Hunt  v.  Massey  by  the  circumstance, 
that  here  the  letter  itself  is  not  in  Payne's  hand- 
writing, but  only  the  signature.  In  the  case  of  Wright 
V.  Lainson  (/),  which  came  before  this  Court  yesterday, 
one  of  the  questions  was,  whether  certain  I.  O.  U.'s 
which  were  given  in  evidence  to  prove  the  petitioning 
creditor's  debt,  and  which  bore  date  before  the  act  of 
bankruptcy,  were  evidence  of  a  debt  due  before  the  act  of 


(a)  3  Nev.  &  Man.  109. 
(6)  1  Stark.  N.  P.  C.  176. 
(c)  I  Moo.  &  Rob.  341. 


(d)  Moo.  &  Malk.  486. 

(e)  6  B.  &  Aid.  687. 
(/)  Ante,  739. 
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Exeh,  of  Pleat,  bankruptcy^  and  the  Court  held  that  they  were  not.  This 

case  is  nearly  identical.    [Lord  Abinger,  C.  B. — ^No ;  the 
distinction  is,  that  here  the  letter  is  produced  in  evidcDce 
against  the  insolvent ;  which  is  the  converse  of  that  cate. 
In  the  case  of  assignees,  who  are  seeking  to  set  up  a  right, 
and   have   to  prove  the  petitioning  creditor's  debt,  thej 
are  bound  to  shew  that  the  bill  of  exchange,  the  subject 
of  the  petitioning  creditor's  debt,  was  in  existence  before 
the  bankruptcy.     Here  the  lessors  of  the    plaintiff  are 
seeking  to  give  this  in  evidence  against  the  assignee  of 
Payne,  the  insolvent,  whose  letter  it  purports  to  be.  Who 
ever  heard  that  a  letter  written  by  a  bankrupt  before  his 
bankruptcy  is  not  evidence  against  his  assignees  ?     If  yoo 
were  to  shew  fraud,  it  might  be  a  different  case.]    To 
make   the   letter  admissible,   it   was  incumbent   on  the 
plaintiff*  to  shew  that  it  was  against  Payne's  interest  at  the 
time  he  wrote  it.     The  cases  cited,  it  is  submitted,  are 
in  no  way  analogous  to  this  case.  If  Payne  were  now  alive, 
he  might  by  these  means  convey  away  all  his  estate.    [Lord 
Abinger,  C.  B.— You  assume  that,  in  order  to  prejudice 
his  assignees,  the  insolvent  has  put  a  false  date  to  hii 
letter.] 

Secondly.  The  2ith  section  gives  no  authority  to  con- 
vey under  these  circumstances.  The  mortgagor  mast 
shew  that  he  had  a  legal  title  to  convey  the  estate.  He 
cannot  derive  any  title  from  possession  alone.  If  the 
mortgagor  only  had  authority  to  exchange,  he  might  ex- 
change all  the  land  mortgaged  to  the  detriment  of  the 
mortgagee.  The  mortgagor  does  not  answer  the  descrip- 
tion of  any  of  the  persons  mentioned  in  the  34th  section, 
for  he  is  neither  the  owner  nor  the  tenant  in  fee  simple, 
nor  tenant  in  tail,  or  for  life  or  years.  The  cases  have 
decided  that  this  is  a  strict  legislative  qualification^  and 
that  the  powers  of  the  act  must  be  strictly  pursued: 
Wing  field  v.  Tharp  {a).     If  the  mortgagor  is  not  owner, 

(fl)  10  B.  &  Cr.  785. 
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viz.,  either  in  fee  simple,  fee  tail^  for  life  or  years,  then  his  EjccH.  of  puatf 
consent  is  not  sufficient.  [Alderson,  B. — How  can  a  man 
be  owner  for  a  term  of  years  ?  Does  not  that  shew  that 
by  the  words  in  the  statute  possession  is  meant?]  To 
hold  the  consent  of  the  mortgagor  to  be  suiBcient  would 
lead  to  great  inconvenience.  [Lord  Abinger,  C.  B. — It  does 
not  follow  that  the  mortgagee  loses  his  title  to  the  land 
mortgaged.]  It  must  be  so,  because  the  24th  section  con- 
cludes by  enacting  that  the  exchange  '*  shall  be  good, 
valid 9  and  effectual  in  the  law  to  all  intents  and  purposes 
whatsoever."  lAlderson,  B. — ^The  act  says  that  the  lands 
taken  in  exchange  shall  be  liable  to  the  incumbrance.  It 
does  not  say  that  the  other  lands  shall  be  exonerated.  I  do 
not  see  that  it  is  by  any  means  clear  that  the  mortgagee 
has  not  a  claim  both  on  the  original  lands  and  those  taken 
in  exchange.  I  see  nothing  in  the  act  to  discharge  the  first 
lands.  It  is  similar  in  its  terms  to  the  General  Inclosure 
Act,  41  Geo.  3,  c.  109,  with  an  additional  clause  imposing 
a  liability  upon  the  new  lands  taken  in  exchange.  Lord 
Abinger,  C.  B. — Look  at  the  7th  section :  the  commis- 
sioners are  not  to  determine  any  right  contrary  to  the 
possession.  They  must  look  at  the  possession;  so  that  the 
mortgagee  would  not  get  any  allotment  at  all  if  it  were  not 
for  the  allotment  made  to  the  mortgagor  in  possession. 
The  act  supposes  it  will  be  for  the  benefit  of  all  parties. 
Such  provisions  are  often  introduced  to  remove  difficulties, 
when  estates  are  settled  in  strict  settlement.  We  must  con- 
sider whether  the  act  does  not  mean  the  owner  or  owners 
in  a  popular  sense ;  prohibiting  the  commissioners,  as  it 
does,  from  making  any  award  in  favour  of  any  person 
not  in  possession.] 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — We  have  considered  this  case, 
and  have  looked  at  the  case  of  Wingfield  v.  Tharp^  which 
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Bxek.  of  PUatt  was  Cited  by  my  Brother  Bompas.     The  marginal  note  of 

the  case  does  not  support  the  point  for  which  it  is  dted; 
and  on  looking  at  the  body  of  the  case,  we  find  that  tbii 
point  was  not  made.  The  Court  is  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  It  is  not  neceaaaiy  to  nj 
whether  the  consent  of  the  mortgagee  was  necessary  m 
order  to  the  validity  of  the  exchange,  becauae  we  Ikink 
that  here  we  have  no  right  to  presume  that  it  was  not  ob- 
tained. The  commissioners  were  not  bound  to  set  forth 
in  their  award  all  the  authorities  they  had,  and  the  pie- 
sumption  is  that  they  acted  according  to  their  jurisdictioa, 
unless  the  contrary  appears ;  and  the  setting  forth  thst 
they  had  the  authority  of  the  mortgagor  does  not  pre- 
clude the  presumption  that  they  had  also  that  of  the  mort- 
gagee. If  it  were  proved  that  there  was  no  such  conseaCy 
the  point  would  arise  whether  there  would  be  a  good  title 
to  the  exchanged  lands  without  it;  but  there  is  prima  &de 
evidence  that  he  did  in  fact  consent,  for  the  mortgagor 
took  the  exchanged  lands,  and  possessed  and  enjoyed 
them  for  many  years,  which  he  would  have  had  no  tilk  to 
do,  unless  the  consent  of  the  mortgagee  had  been  ob- 
tained, supposing  that  were  necessary  to  give  him  a  titic. 
The  mortgagor,  therefore,  who  says  that  such  eonsent  was 
necessary,  has  acted  as  if  he  had  it,  by  taking  and  retain- 
ing possession  of  the  land.  Again,  there  is  do  qnestioo 
that  the  letter  of  the  mortgagor  was  to  be  read  as  a  do- 
cument of  the  date  which  it  purports  to  bear ;  and  that 
letter  also  refers  the  mortgagee  to  a  transaction  knows 
between  them,  which  implied  that  every  thing  was  rightly 
done;  indeed,  it  speaks  expressly  of  the  sale  of  the  ex- 
changed lands.  On  these  grounds,  we  are  of  opinion  that 
the  plaintiff  is  entitled  to  recover,  and  that  the  rule  ought 
to  be  discharged. 

Rule  discharged. 
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Exeh,  of  Pleat, 
1837. 

Wilson  and  Another  v.  Barthrop. 

ifllSSUMPSIT  on  a  bill  of  exchange.    The  declaration  Three  penoni 
stated  that  the  defendant^  using  the  name  and  style  of  ^^^„  ^rtnen, 
Jonathan  Barthrop  &  Son,  on  the  30th  of  July,  1836,  "" j*y.**&  g^^ : 
made  his  bill  of  exchange,  directed  to  one  John  Hanson,  two  of  the  part- 
and  thereby  required  the  said  John  Hanson  to  pay  to  the  the  sumving 
order   of  the  defendant  300/.,    two   months  after  date ;  Jfoy^'th^de- 
that  the  defendant,  using  the  said  name  and  style,  indorsed  fcndant,  who 

**  ^  had  preyiouBly 

the  said  bill  to  the  West  Riding  Union  Banking  Company ;  acted  at  a  derk 
and  that  Hanson  did  not  pay  the  same  when  due.    Pleas,   wind^upThe^ 
first,  that  the  defendant  did  not  draw  the  said  supposed  bill  jj^|j|^t„\hr" 
of  exchange  in  manner  and  form,  &c. ;  second,  that  he  defendant  at- 
did  not  indorse  the  bill  of  exchange  as  alleged.    At  the  warehouse,  and 
trial    before  the  Lord  Chief  Baron,  at  the  Middlesex  Il^tif  dif!^' 
Sittings  after  Michaelmas  Term,   1836,  it  appeared  that  ferent  parties 

'^  ^  *'  *'  on  account  of 

the  defendants  father  and  brother,  in  conjunction  with  a  the  firm.  Under 
person  named  Henry  Halliley,  formerly  carried  on  business  stances,  the  de- 
at  Wakefield  as  woolstaplers,  under  the  firm  of  Jonathan  f^^^^^}^^^s 

*^        '  and  signing  the 

Barthrop   &  Son.       Jonathan   Barthrop    died  in  Sep-  name  of  the 

flnni  drew  upon 

tember,  1835,  leaving  Henry  Halliley  executor  of  his  will.  j.  h.,  a  debtor 

Barthrop,  the  son  of  Jonathan,  (the  other  partner),  had  Su  of  exchange, 

died  two  years  before.    Upon  the  death  of  Jonathan  Bar-  ^Wch  J-  h.  ac- 

throp,  Halliley  determined  to  close  the  concern,  and  he  that  the  defen- 
employed  the  defendant,  Edwin  Barthrop,  (another  son  of  liabie  as  the 

Jonathan  Barthrop),  who  had  previously  been  employed  f^J^^'J"  *"^ 

as  clerk  to  the  firm,  to  wind  up  the  afiairs.     In  this  cha-  M^  his  name 

not  being  affix- 

racter  the  defendant  attended  the  warehouse,  and  trans-  edtoit,  without 
acted  business  with  different  parties  on  account  of  the  h^™adnoautho- 
firm.  John  Hanson,  the  acceptor  of  the  bill  in  question,  ^}y  to  draw 
was  a  debtor  to  the  firm  in  a  considerable  sum.  The  de-  name  of  the 
fendant  drew  upon  him,  using  the  name  of  the  firm,  and  he  had  not  act- 
he  discounted  the  bill  with  the  West  Riding  Banking  ^^^^^y,^. 
Company,  who  gave  him  the  amount  in  cash.     The  plain-  •'*«*'»  *f  *'  ***** 

*^      -^  ®  *^  been  proved 

that  he  had  no 
such  authority,  he  would  have  been  liable  in  an  action  upon  the  hill. 
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Bxch,  of  Pleat,  tiffs  were  the  registered  officers  of  the  Banking  Compuij, 

J'  ^     suing  for  the  benefit  of  the  company.      When  the  bill  be- 

Wilson       came  due  and  was  dishonoured,  the  defendant  offered  ts 

Babthrop.     take  it  up  by  giving  other  bills,  but  this  offer  was  refilled 

by  the  bank.    Upon  these  facts  appearing  in  evidence,  the 

Lord  Chief  Baron  directed  a  nonsuit  to  be  entered   Ii 

Hilary  Term  last,  Hoggins  obtained  a  rule  to  shew  cane 

why  the  nonsuit  should  not  be  set  aside^  and  a  new  tni 

had ;  against  which 

Knowles  shewed  cause. — ^The  nonsuit  was  right,  for  the 
evidence  shewed  that  the  defendant  had  drawn  the  bS 
not  as  his  own  bill,  but  as  the  bill  of  Barthrop  &  Sod. 
The  firm  of  Barthrop  &  Son  was  still  in  existence  wbes 
the  bill  was  drawn,  and  the  defendant  had  been  engaged 
by  the  surviving  partner  to  manage  the  concern.  It  might 
be  contended  that  a  power  to  draw  bills  was  incident  to 
such  an  employment;  but  at  all  events  some  evidenee 
ought  to  have  been  offered  by  the  plaintifT  to  shew  tbtt 
such  authority  was  not  given :  for  the  court  will  not  in- 
tend that  the  defendant  committed  forgery,  by  drawing  i 
bill  without  authority.  It  has  never  yet  been  held  that 
a  party  can  be  made  liable  as  drawer,  whose  name  is  not  ob 
the  bill.  Perhaps  the  defendant  might  have  been  made 
liable  in  another  form  of  action*  He  might  have  bees 
sued  for  falsely  representing  that  he  had  authority  to 
draw  bills  in  the  name  of  the  firm,  on  the  principle  estab- 
lished in  Polhill  V.  Walter  (a).  But  he  cannot  be  chaiged 
as  the  drawer  of  a  bill  of  exchange  to  which  his  name  ii 
not  affixed. 

Hoggins^  in  support  of  the  rule. — The  defendant  was  only 
employed  and  authorized  to  wind  up  the  concern,  and  had  no 
authority  to  draw  bills.  It  ought  to  have  been  left  as  i 
question  to  thejury  whether  the  defendant  drew  and  indorsed 

(a)  3  B.  fir  Add.  114. 
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the  bill  on  his  own  account  or  not.     [Lord  Abinger,  E*ch,  of  PUas, 
C.  B. — If  the  defendant  has  applied  the  money  to  his  own     ^   ~^'  ^ 
usei  and  had  no  authority  to  draw  bills,  it  was  for  you  to       Wilson 
have  shewn  that,  and  then  you  might  possibly  have  been     babtrrop 
entitled  to  sue  for  money  had  and  received.]     It  is  stated 
in  the  note  to  Thomas  v.  Hewes  (a)  to  have  been  laid  down 
by  Bayleyt  B.,as  a  general  rule,  that  where  an  agent  makes 
a  contract  in  the  name  of  his  principal,  and  it  turns  out  that 
the  principal  is  not  liable,  for  the  want  of  authority  in  the 
agent  to  make  such  a  contract,  the  agent  is  personally 
liable  on  the  contract.     The  defendant  was  here  person- 
ally liable,  because  he  had  no  authority  to  draw  bills  in 
the  name  of  the  firm,  and  the  onus  lay  upon  him  to  shew 
that  he  had  such  an  authority. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — This  was  an  action  on  a  bill  of 
exchange,  drawn  in  the  name  of  a  certain  firm,  by  the 
defendant  Barthrop,  and  discounted  by  the  plaintiffs, 
who  are  bankers  at  Huddersfield.  Upon  the  trial  the  evi- 
dence appeared  to  be  this : — that  the  defendant  had  been 
clerk  in  a  firm  which  consisted  of  his  father,  his  brother, 
and  a  gentleman  of  the  name  of  Halliley.  The  father  and 
brother  are  now  dead  ;  but  during  their  lifetime  the 
defendant  had  been  allowed  to  carry  on  their  business 
as  their  clerk,  and  he  acted  in  that  capacity  under  the 
authority  and  sanction  of  Halliley,  the  surviving  partner. 
It  appeared  that  the  firm  were  employed  to  sell  goods 
on  commission ;  and  under  these  circumstances  it  is  that 
the  defendant  draws  this  bill ;  he  draws  it,  and  signs  the 
name  of  the  firm,  Jonathan  Barthrop  and  Son.  The 
plaintiffs  brought  the  action  against  him  upon  this  bill, 

(a)  2  C.  &  M.  530. 
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Exch,  of  PUa$,  considering  him  as  the  drawer.      Upon    this  state  of 
^     facts,  I  was  of   opinion  at  the   trial  that   the   pUiotiff 
Wilson       must  be  nonsuited.     A  motion  was  made  to  set  that  non- 
Barthrop.     suit  aside,  on  the  ground  that  the  defendant  was  liaUe, 
because  he  drew  the  bill  having  no  authority  to  draw  it 
Without  considering  whether  a  party  whose  name  is  not  pit 
to  a  bill  of  exchangOi  but  who  merely  draws  it  without  so* 
thority,  can  be  made  liable  in  an  action  upon  the  bill»— « 
question  which  does  not  necessarily  arise  in  this  case,— le 
are  of  opinion,  that  before  a  party  can  be  charged  with  t 
transaction  of  this  sort,  there  must  be  some  proof  that  he  hsd 
no  authority  to  draw  on  behalf  of  the  firm, — there  must  be 
some  proof  that  he  has  not  acted  bonfi  fide.   It  is  no  uneoB- 
mon  transaction  for  clerks  to  be  allowed  to  use  the  name  of 
the  firm  in  drawing  cheques  or  bills,  and  it  has  never  yet 
been  considered  that  clerks  were  liable  to  an  action,  ss  if 
they  themselves  were  the  drawers  of  the  bill  or  cheque; 
some  evidence  ought  to  be  given  to  raise  the  point  thattbe 
party  has  used  the  name  without  authority.    The  evidence 
in  this  action  not  only  failed  in  that  respect,  but  as  fitf  as 
I  understood  the  evidence,  it  was  rather  the  other  way. 
The  defendant  was  the  confidential  clerk,  employed  wholly 
at  the  counting-house,  having  the  whole  of  the  boob, 
from  which  circumstances  it  is  rather  to  be  inferred  that  be 
possessed  authority  than  the  contrary.     We  are  of  opi* 
nion  that  there  ought  to  be  some  evidence  to  shew  that 
he  had  no  authority  whatever  to  draw  in  the  name  of  the 
firm,  and  on  that  ground  we  think  the  rule  ought  to  be 
discharged. 

Rule  discharged. 
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Chappell  ».  Poles  and  Others. 

A.SSUMPSIT   for   money  had  and  received.      Pleas^  Where  a  party 
non-assuinpsiti  and  a  set-off  for  the  sum  of  51.  2s.  Sfplriihofflcert, 

The  cause  was  tried  before  Williams,  J.,  at  the  last  to  exonerate  him 

from  all  charges 

Spring  Assizes  for  the  county  of  Somerset,  when  it  ap-  and  expences 
peared  that  the  plaintiff  had  been  the  father  of  an  illegitim-  from'°a1>a8U^ 
ate  child,  and   that  this  action  was  brought  against  the  ^J"h/^nd  Ae 
defendants,  who  were  the  churchwardens  and  overseers  of  child  died 
the  parish  in  which  the  child  was  born,  to  recover  back  year,  whiUt 
from   them  a  sum  of  money  which   he   had  paid  them  inYfflwf:^"** 
to  exonerate  him  from  the   charge  of  its  maintenance.  ^*^»  i''*^  an 

^  '  action  for  money 

The  child  was  born  on  the  19th  of  April,  1832,  during  had  and  re- 
the  year  that   the   defendants   were   in  office.    In  the  mainuinabie 
month  of  June,  1832,  an   order  of  filiation  was   made  *«»?""  those 

'  '  parish  officers, 

upon  the  plaintiff,  requiring  him  to  pay  the  sum  of  21.  7s.  to  recover  the 

-  ,  1  -t   rk  11  money  not  ex- 

for  expences  already  incurred,  and  2s.  per  week  as  long  pendedinmain- 
as  the  child  should  continue  chargeable  to  the  parish.  On  ^(idl^ithough 
the  18th  of   September,  the  plaintiff  paid  to    the  de-  they  had  dnce 

^  \^  '^  quitted  office, 

fendants,  through  the  hands  of  his  uncle,  who  had  money  and  handed 
of  the  plaintiff's  in  his  hands,  the  sum  of  30/.,  and  a  receipt  to^their^tu^s- 
was  given,  signed  by  all   the  defendants,   which  stated  "^^simWc  also 
it  to  have  been  received  '' to  exonerate  him  (the  plaintiff)  that  the  tirAofe 

sum  so  paid 

from  all  further  charges  and  expences  that  may  occur  was  money 
from  a  certain  base  child  sworn  to  him/*  &c.     The  child  ceiveTto'i^e 
died  on  the  26th  of  January,  1833.   When  the  defendants  P^ntirs  use, 

*'  '  from  the  time 

went  out  of  office,  at  Lady-day,  1833,  there  was  a  balance  it  was  so  paid, 
of  parish  money  in  their  hands  amounting  to  116/.  I2s.f  was,  from  the 
in  which  balance  was  included  the  sum  of  30/.  received  |jt^"lJJS 
from  the  plaintiff;   and  this  amount  they  handed  over  ^^*^- 
to  their  successors  on  going  out  of  office.     It  appeared, 
however,  that  the  defendants  had  expended  the  sum  of 
5/.  2s.  in  maintaining  the  child,  and  this  was  the  subject 
of  the  set-off.    The  jury  found  a  verdict  for  the  plaintiff 
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the  sum  of  51  2s.  so  expended.  The  learned  judge  gife 
the  defendants  leave  to  move  to  enter  a  nonsuit;  and£Hlf 
having  in  Easter  Term  obtained  a  rule  accordingly, 

Sir  W.  W.  Follett  and  Halcomb  now  shewed  cause.— 
The  child  having  died  before  the  defendants  went  cot  of 
office,  the  money  remaining  in  their  hands  became  mooej 
had  and  received  to  the  plaintiff's  use.  If  the  defendaoti 
intended  to  rest  their  defence  upon  the  payment  over  of 
the  money  to  their  successors,  that  ought  to  have  bees 
specially  pleaded  since  the  new  rules.  Whenever  a 
party  confesses  an  original  liability,  but  seeks  to  get  rid 
of  it  by  some  matter  ex  post  facto,  he  is  bound  to  plead 
it  specially.  The  Court,  on  this  rule  being  moved, 
appeared  to  think  there  was  some  inconsistency  between 
the  case  of  Rex  v.  Martin{a)  and  the  other  cases  on  tbb 
subject ;  but  that  is  in  truth  an  authority  in  favour  of  the 
plaintiff.  The  first  case  was  that  of  Cole  ▼.  Gower  (b),  where 
it  was  held  that  the  stat.  6  Geo.  2,  c.  31,  only  authorised 
parish  officers  to  take  security  from  the  putative  father  of 
a  bastard  child  to  indemnify  the  parish  :  and  therefore 
where  they  had  taken  a  promissory  note  absolute  for  a  sun 
certain,  to  which  there  was  a  plea  of  tender  of  a  lesser  sum, 
as  the  amount  of  the  charge  actually  sustained  by  the 
parish,  which  tender  was  found  for  the  defendant,  it 
was  held  that  the  plaintiffs  could  not  recover  further 
upon  the  note.  The  Court  there  said,  that  the  taking  of 
money  to  exonerate  a  parish  was  against  public  policy,  u 
giving  the  parish  an  interest  in  the  child's  death.  In 
Townson  v.  Wilson  (c),  the  defendants  had  gone  out  of 
office,  and  the  child,  as  in  the  present  case,  had  died,  and 
it  was  held  that  an  action  like  the  present  was  maintain- 

(a)  2  Camp.  268.  {b)  6  East,  110.  (<)  |  Camp.  d9& 
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able.  Lord  Ellenborough  there  laid,  **  If  any  person  gets  E*ek.rfPh^ 
money  into  bis  bands  illegally,  he  cannot  discbarge  himself 
by  paying  it  over  to  another;  and  the  contract  under 
which  this  money  was  paid  was  certainly  illegal,  as  it  gave 
the  parish  an  interest  in  abridging  the  life  of  the  child.^ 
He  afterwards  added,  *'  The  chief  objection  to  the  action 
appears  to  be,  that  the  parties  may  be  represented  as  in 
pari  delicto."  That  objection  was  afterwards  taken  by 
Park  J  as  counsel  for  the  defendants,  in  a  case  mentioned  in 
a  note  to  the  former  case,  Stainfortb  v«  Siaggs  {a)*  He 
argued  that,  the  parties  being  in  pari  delicto,  the  money 
could  not  be  recovered  back :  but  the  objection  was  an- 
swered by  Lawrence,  J,,  who  said,  *' There  is  no  delictum. 
The  money  was  paid  upon  a  supposed  consideration,  which 
cannot  be  effected,  and  may  therefore  be  recovered  back 
as  money  had  and  received  to  the  plaintiff's  use*"  Fernall 
v«  Home{b)  was  also  a  decision  to  the  same  effect.  Here, 
moreover,  there  is  a  fact  which  might  distinguish  this 
case  from  those  cited,  vis.  that  this  money  was  not  paid 
by  the  plaintiff,  but  by  his  uncle,  and  therefore  the  plain- 
tiff could  not  be  said  to  be  guilty  of  any  delictum*  If  it 
be  an  illegal  act,  he  is  not  a  party  to  it.  In  Watkins  v. 
Hewlett  (c),  the  case  of  Rex  v.  Martin  {d)  is  cited  as  an 
authority  in  favour  of  this  action ;  and  it  is  submitted  that 
it  is;  for  Lord  Ellenborough  there  says,  **  The  putative 
father  could  only  have  recovered  back  so  much  of  the 
money  as  was  not  expended  upon  the  maintenance  of  the 
child,  and  the  lying-in  of  the  mother."  That  case  is 
however  distinguishable  in  this,  that  there  it  did  not  ap 
pear  but  that  the  child  was  still  alive.  In  Waiiins  v. 
Hewlett^  it  was  not  contended  that  the  action  was  not 
maintainable ;  it  was  conceded  on  all  hands  that  it  was. 
In  Clark  v.  Johnson  (e),  the  court  fully  considered  all  these 

(a)  1  Camp.  398.  {d)  2  Campb.  268. 

(6)  Ibid.  564.  (e)  3  Bingb.  424. 

(c)  1  Bred.  &  B.  1. 

VOL.  II.  L  L  L  M.  W. 
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mother  of  an  illegitimate  child  might  recoTer,  in  an  a^ 

tion  for  money  had  and  received,  money  deposited  vith  t 

parish  officer  to  meet  any  charges  to  which  the  parisk 

might  be  liable  in  respect  of  the  child.     And  in  that  case 

also  the  cbild^  though  it  had  never  become  cbargeaUe, 

was  still  living. — They  also  cited  Gilbert  v.  £yite«(a),aiid 

The  Overseers  of  St.  Martin  t.  Warren  (4).     [Parke,  B.- 

If  this  were  a  question  on  the  Statute   of  LimitstioDi, 

you  would  contend  that  the  statute  would  begin  to  nm 

from  tbe  time  that  the  money   was   paid,   and  not  fron 

the  time  the  child  died.]     At  all  events  it  would  run  fron 

the  moment  the  child  died,  as  it   clearly  ought  then  to 

have  been  paid  over  to  the  plaintiff,  and  the  payment  by 

tbe  defendants  to  their  successors  amounted  to  nothing. 

Erie,  contra. — Tbe  action  for  money  had  and  received 
is  not  maintainable,  inasmuch  as  this  was  an  illegal  contract 
in  its  inception.  Besides,  this  money,  which  was  paid  to 
these  defendants  in  their  public  capacity,  has  been  handed 
over  by  them  to  the  new  officers,  according  to  their  daty; 
and  the  person  who  paid  it  cannot  now  recover  it  back 
from  them.  [Parke,  B. — If  this  was  ever  money  had  and 
received  in  the  hands  of  the  defendants,  and  they  have 
done  an  act  which  they  say  discharged  them  from  liability, 
they  ought  to  have  pleaded  it.]  In  HowsanY.IIamc€}ck(c)t 
it  was  held  that  where  money  deposited  upon  an  ille- 
gal wager  has  been  paid  over  to  the  winner,  by  the  con- 
sent of  the  loser,  the  latter  cannot  afterwards  miuntain  aa 
action  against  the  former  to  recover  back  the  deport.  Is 
Hastelow  v.  Jackson  (d),  where  it  was  held  that  the  action 
was  maintainable  by  a  party  to  recover  back  his  own  de- 
posit, that  was  because  before  it  was  paid  over  the  plaintiff 

(a)  16  East,  157.  (c)  8  T.  R.  575. 

(6)  I  B.  &  Aid.  491.  (<0  8  B.  &  Cr.  221. 
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bad  prohibited  the  stake-holder  from  paying  over  the  ^^'  ^  ^^^^9 
stakes,  which  was  a  valid  prohibition  as  to  his  own  moiety. 
Here  the  money  was  not  paid  to  the  defendants  for  their 
own  individual  benefit,  but  was  carried  by  them  to  the 
parish  accounts ;  and  that  being  done  with  the  plaintiff's 
consent — for  it  was  paid  to  them  by  him  for  that  purpose — 
this  distinguishes  the  case  from  those  cited.  This  was  an 
illegal  contract  from  the  beginning,  which  either  party 
might  have  rescinded ;  but  as  the  money  has  been  paid 
over  by  the  defendants  to  their  successors,  it  is  now  too 
late  to  do  so.  [Parke,  B. — Did  the  contract  need  re- 
scinding at  all?  Was  it  not  money  had  and  received  from 
the  beginning  ?]  If  the  defendants  had  kept  the  money 
in  their  hands,  without  paying  it  over  to  the  parish  ac- 
counts, they  would  have  been  indictable ;  Rex  v.  ilfar- 
tin  {a).  If  both  parties  agree  that  the  money  shall  be 
handed  over  to  the  parish,  no  action  is  maintainable. 

Lord  Abinger,  C.  B.— In  deciding  this  case,  if  we  ad- 
here to  the  principles  of  the  series  of  decided  cases,  we 
must  consider  this  point  as  settled,  and  that  the  plaintiff 
b  entitled  to  recover.  The  case  of /Ze:p  v.  Martinis  in 
one  respect  distinguishable — as,  under  the  particular  circum* 
stances  of  that  case,  the  party  was  bound  to  pay  over  the 
money.  Lord  Ellenborough  had  before  decided  that  such 
a  contract  was  illegal,  and  that  the  money  might  be  reco- 
vered back.  I  am  disposed  (o  refer  that  part  of  the 
judgment  in  Rex  v.  Martin^  in  which  it  is  said  that  the 
officer  is  subject  to  an  indictment,  to  such  a  portion  of 
the  money  as  he  was  bound  to  pay  over.  Here  the  con- 
tract of  indemnity  was  not  a  contract  which  the  law  war- 
ranted. But  supposing  we  should  consider  the  contract 
lawful,  as  an  indemnity  to  the  parish  officers — the  death 

(a)  2  Campb.  268. 
L  L  L  S 
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Bieh,  of  PUat,  of  the  child  left  the  other  money  in  their  hands,  which,  it 

^  '  ^     all  events,  they  ought  to  have  repaid  to  the  father,  after 

Chappbll      the  object  of  the  payment  by  him  had  been  exhausted.  I 

PoLBi.        do  not  think  they  were  authoriaed   to  pay  it  over  to  the 

parish.  Even  in  the  narrowest  construction  of  the  caie,he 

would  be  entitled  to  recover  the  money  not  expended 

But  the  better  way  is  to  put  it  on  the  broader  groundisnd 

then,  from  the  decided  cases,  it  is  clear  the  money  was  paid 

upon  an  unlawful  consideration. 

Parke,  B. — I  am  of  the  same  opinion,  and  think  the 
plaintiff  is  entitled  to  recover.     Mr.  JSrle  has  properly 
conceded  that  the  action  is  maintainable  in  some  caseSi 
The  case  of  Clark  v.  Johnson  not  only  decided  thatt 
security  given  was  void,  but  that  money    paid  to   parish 
officers  as  an  indemnity  was,  under  these  circumstaocei, 
illegal,  and  that  the  plaintiff  had  a  right  to  disaflSrm  the 
contract,  and  recover  back  the  money  paid  over.    Mr. 
Justice   Lawrence  had  before   decided  that   the  partiei 
were  not  in  pari  delicto.      The  Statute   of  JLimitatioai 
would  begin  to  run  from  the  moment  the  money  was  paid 
to  the  parish  officer.     The  judgment  of  the  Court  of  Com- 
mon Pleas  has  gone  the  length  of  saying,  that  the  pariih 
has  no  right  to  take  any  indemnity  except  that  which  ii 
in  accordance  with  the  statutes.    But  assuming  that  this  is 
a  legal  contract,  and  that  the  money  was  properly  deposited 
in  the  hands  of  the  defendants  to  indemnify  themselveii 
even  in  that  point  of  view  the  plaintiff  would  be  entitled 
to  recover  any  money  remaining  in  their  hands  upon  the 
death  of  the   child  ;   and  the  implied  undertaking  to  paj 
the  money  over  to  their  successors,  which  Mr.  JSrle  sag- 
gests,  could  not  arise,  as  the  only  ground  on  which  it 
could  be  presumed  would  be   that  the  child  continued 
chargeable  to  the  parish :  but  if  the  child  dies  during  the 
continuance  in  office  of  those  who  received  the  money. 
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there  would  be  no  presumed  direction  on  the  part  of  the  Eseh.  of  PUas, 
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father  to  pay  it  over  to  any  one.     Then  we  have  the  ex-  ^ 

press  decision  of  Lord  EUenborough^  in  Townson  v.  Wilson,      Chappsli. 
upon  the  principal  point.     It  seems  to  me,  however,  that        Poles. 
this  was,  from  the  begmning^avoid,  illegal  contract ;  that 
from  the  first  it  was  money  had  and  received  to  the  plain* 
tiff's  use,  and  therefore  the  action  was  properly  brought 
against  the  present  defendants. 

Holland,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 


In  re  Pering. 

X  HIS  was  a  petition  of  right  presented  by  Mr.  Richard  a  petition  of 
Pering,  addressed  '*  To  the  King's  Most  Excellent  Ma-  iwleTtVthe 
jesty,  in  his  Court  of  Exchequer  at  Westminster y''  pray-  ^*"^"JP**" 
ing  for  compensation  for  the  use  of  his  patents  for  the  chequer/'  and 

.  ^     I*         v.  i/»^i-  •  ji    concluded  with 

improvement  of  anchors,  and  for  other  services  rendered  i^  prayer  that 
at  his  Majesty's  dock-yards.     It  appeared  from  the  pe-  ''f  J'^J^?***^ 
tition,  that  Mr.  Pering  had  held  the  successive  offices  of  that  right  be 
Storekeeper  in  the  dock-yards  at  Sheerness  and  Wool-  indone  his 
wich,  and  Clerk  of  the  Cheque  in  the  dock-yard  at  Ply-  uon'lhereor 
mouth,  from  the  year  1782  to  the  year  1821.     In  July,  to  that  effect; 

^  •',  ,  ,  •"    and  that  he 

1813^  he  obtained  a  patent  for   an  invention,  by  which  would  refer  the 

anchors  were  enabled  to  be  made  of  much  greater  strength,  Tucii  ordeT  and 

relatively  to  their  weight,  than  any  anchors  previously  fif^]^"''"?. 

made;    with    the    usual    reservation    in    favour  of   his  the  Barons  of 

Majesty.     Satisfactory   trials  having  been  made  of  the  Exchequer." 

strength  of  the  anchors,  the  result  was,  that  the  Lords  Jo^^d  the  *"" 

Commissioners  of  the  Admiralty  issued  an  order,  on  the  petition,  "Let 

right  be  done: 

20th    November    1815,    that  anchors   should    be  made  — ^«z</,  that 

««-     Tk*i.*iAi  1.1  1      this  Court  had 

on  Mr.  Irering  s  prmciple.   Anchors  were  accordmgly  made  no  jurisdiction 
for  the  public  service  according  to  the  patent,  and  under  ^^  *nih^matter 
Mr.  Pering^s  instruction ;  for  which  use  of  his  patent,  and 
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ty's  navy  to  have  the  benefit  of  it,  Mr.  Pering  waS|  bj  ■ 
Admiralty  Order  of  the  SItt  of  June,  1821,  aDowed  tk 
sum  of  ISOOil  as  a  remuneration.  In  the  year  1822,  Mr. 
Pering,  having  served  forty  years,  was  allowed  to  fftin 
upon  a  pension  of  450/.  per  annum,  calculated  in  the  ami 
way  according  to  the  amount  of  salary  and  period  of  lo- 
vice.  After  his  retirement,  he  continued  to  make  tof 
gestions  of  improvements  in  the  construction  of  anchon; 
and  in  the  year  1830,  having  invented  an  additional  ia- 
provement  in  their  formation,  obtained  a  patent  cos- 
taining  a  proviso  for  making  the  same  void  if  he,  Mr. 
Pering,  his  executors,  administrators,  or  assigns,  shooU 
not  supply  or  cause  to  be  supplied,  for  his  Majesty *8  •e^ 
vice,  all  such  articles  of  the  said  invention  as  he  or  dvj 
should  be  required  to  supply,  in  such  manner,  and  at  sodi 
times,  and  at  and  upon  such  reasonable  prices  and  tensi, 
as  should  be  settled  for  that  purpose  by  the  CommissioDen 
of  his  Majesty's  Navy  for  the  time  being.  In  Augmti 
J  831,  a  trial  of  an  anchor  constructed  on  this  improved 
principle  was  made  under  the  order  of  the  Commissionen^ 
and  a  favourable  report  having  been  made,  Mn  Pering,  it 
the  request  of  the  Commissioners  of  the  Navy,  drew  ap 
instructions  for  the  guidance  of  smiths  at  the  dock-ysrdi 
in  making  the  improved  anchor,  and  on  that  occasion  be 
was  occupied  three  months,  and  incurred  considerable  ex- 
pense, in  superintending  the  construction  of  the  ancbon, 
and  in  journeying  to  and  from  Plymouth  and  in  staying  at 
that  place;  but  had  neither  received  his  expenses  nor  anj 
remuneration.  Various  applications  had  been  made  to  the 
Board  and  to  the  First  Lord  of  the  Admiralty,  but  without 
effect.  Mr.  Pering  afterwards  applied  to  the  Court  of 
King's  Bench  for  a  mandamus  to  the  Lords  of  the  Admi- 
ralty, commanding  them  to  fix  a  reasonable  price  to  be 
paid  to  him  for  the  use  of  his  patent,  but  the  rule  wu 
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refused  (/x).     The  present  petition^  after  stating  the  factSi  Bteh.  of  Piea$t 
prayed  that  his  Majesty  would  be  graciously  pleased  to  ^ 

order  that  right  be  done  in  this  matter,  and  to  indorse  1°  » 
his  royal  declaration  thereon  to  that  effect ;  and  to  refer 
the  petition,  with  such  royal  order  and  declaration  thereon, 
io  the  Barons  of  his  Mcgesiy^s  Exchequer.  The  King's 
indorsementi  (written  in  the  margin  opposite  the  body  oF 
the  petition))  was,  ''  Let  right  be  done.'*  There  was  also 
the  following  memorandum  at  the  foot  of  the  petition,  by 
the  Secretary  of  State  for  the  Home  Department :  ''  His 
Majesty  is  pleased  to  refer  this  petition  to  the  Attorney- 
General  to  consider  thereof,  and  to  take  the  necessary 
steps  thereon.    J.  Russell." 

The  Attorney-General  objected  that  this  Court  had  no 
authority  or  jurisdiction  in  a  matter  of  this  nature.  The 
indorsement  refers  this  petition  to  the  Attorney-General, 
who  is  to  consider  of  it,  and  either  to  confess  or  deny 
the  facts  stated  in  it ;  and  unless  he  confesses  it,  there 
ought  to  be  an  inquisition  to  ascertain  whether  the  sug- 
gestions are  true  or  not.  [Lord  Abinger,  C.  B. — What 
has  this  Court  to  do  with  a  petition  of  right  which  is  re- 
ferred to  the  Attorney-General  ?  Alderson,  B. — It  should 
seem  as  if  it  ought  to  be  referred  to  the  Chancellor.  In 
Com.  Dig.  tit.  Prerogative,  D.  80,  it  is  laid  down,  that 
"  upon  petition  out  of  Parliament,  or  there  (if  not  pursued 
by  a  statute),  it  shall  be  indorsed  by  the  King,  Soit  droit 
fait,  and  then  delivered  to  the  Chancellor.'*  It  also  ap- 
pears, that  it  may  be  indorsed  by  the  King  to  the  King's 
Bench  or  Common  Pleas.]  Lord  Keeper  Somers  goes 
much  at  length  into  the  course  of  proceedings,  in  his  judg- 
ment in  The  Bankers^  Case  (6).  He  says,  ''  The  manner 
of  answering  petitions  to  the  person  of  the  King  was  very 


(a)  See  Ex  parte  Pering,  6  Ne?.         (6)  How.  State  Triali,  Vol.  14, 
&  Man.  472.  p.  59,  edit.  1816. 


Perino. 


r 
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Exek.  of  Pleas,  various,  which  variety  did  sometimes  arise  from  the  eoo- 

1R37 

^  elusion  of  the  party*s  petition,  sometimes  from  the  natuie 
In  re  of  the  thing,  and  sometimes  from  fsTour  to  the  persoo,  ui 
according  as  the  indorsement  was  the  party  was  sent  into 
Chancery  or  the  other  Courts.  If  the  indorsement  was  g^ 
neral,  *  Soit  droit  fait  al  partie,'  it  must  be  delivered  to  the 
Chancellor  of  England,  and  then  a  commission  was  to  go 
to  find  the  right  of  the  party,  and  that  being  found,  m 
that  there  was  a  record  for  him,  thus  warranted,  he  is  let 
in  to  interplead  with  the  King.  But  if  the  indorsemeiit 
was  special,  then  the  proceeding  was  to  be  according  to 
the  indorsement  in  any  other  Court.  This  is  fully  ci* 
plained  by  Stamford  in  his  Treatise  of  the  PrerogatifC» 
cap.  22.*'  In  the  present  case  the  petition  is,  that  Iw 
Majesty  will  be  graciously  pleased  to  order  that  right  be 
done  in  this  matter,  and  to  indorse  his  royal  dedantka 
thereon  to  that  effect,  **  and  to  refer  the  petition,  witk 
such  royal  order  and  declaration  thereon,  to  the  Barons  of 
his  Majesty's  Exchequer.'*  The  latter  part  of  this  petitios 
had  not  been  complied  with. 

The  Court  then  called  upon 

W.H.  fVatsofif  who  appeared  for  the  petitioner.— A 
petition  of  riglit  lies  to  any  of  the  Courts  at  Westminster. 
[Lord  Abinger,  C.  B. — The  King  may  refer  it  to  any  of 
the  Courts:  for  instance,  upon  a  matter  touching  reil 
property,  he  may  refer  it  to  the  Court  of  Common  Pleta; 
upon  a  point  of  criminal  jurisdiction,  to  the  King's  Bench; 
or  upon  a  matter  relating  to  the  revenue,  to  this  Court] 
This  petition  was  presented  to  the  King  "  in  his  Comi  (jf 
Exchequer  at  Westminster.'^  [Lord  Abinger^  C  B— Is 
there  any  precedent  of  such  a  petition  ?  The  presenting 
the  peiition'to  the  King  in  his  Court  of  Exchequer^  cannot 
give  this  Court  jurisdiction.]  The  petition  prays  tbe 
King  to  refer  it  *'  to  the  Barons  of  his   Majesty's  Ex- 
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chequer/'and  the  indorsement  by  the  King  isj  ^^  Let  right  JSgeh.  <ff  PWat^ 
be  done.     [Lord  Abinger,  C.  B. — But  as  to  the  mode  of  ^ 

doing  it,  he  requires  the  adYice  of  the  Attorney-General.  In  re 
When  the  King  says,  **  Let  right  be  done/'  it  means  in 
the  Court  of  Chancery.]  The  authorities  shew  that  that 
is  where  the  petition  is  general,  not  where  it  is  special. 
Where  the  petition  prays  that  right  be  done  in  the  Ex- 
chequer, and  the  King  indorses  it,  '*  Let  right  be  done," 
the  right  is  to  be  done  in  the  Exchequer.  lAlderson,  B. 
— The  King  does  not  say,  *'  Let  right  be  done  in  his  Court 
of  Exchequer***  The  authorities  seem  to  say,  that  unless 
the  King  indorses  it  to  the  Exchequer,  it  is  in  the  Court  of 
Chancery — **  Soil  droit  faif*  is  in  the  Chancery.  Lord 
Abinger,  C.  B. — Unless  the  King  specially  indorses  it  to  this 
Court,  we  have  no  jurisdiction.]  This  Court  adjudicated 
upon  the  petition  in  Sir  Henry  NeviPs  case  (a).  [Alderson, 
B. — How  does  it  appear  that  there  was  a  petition  of  right 
in  that  case  ?]  In  a  note  at  the  end  of  the  case,  the  learned 
reporter  says,  ^'From  this  record  may  be  seen  the  order  and 
form  how  one  who  has  a  rent  out  of  the  land  in  the  King^s 
hands,  shall  make  his  petition  to  the  Court  of  Exchequer,  to 
come  at  it  without  making  petition  to  the  King's  person,  and 
also  how  he  shall  have  the  judgment  executed ;  for  it  is  not 
the  course  to  command  by  parol  that  payment  be  made, 
but  a  writ  in  the  form  affixed  shall  be  awarded  by  the 
barons.''  [Lord  Abinger^  C.  B. — This  is  not  a  petition 
to  the  Court  of  Exchequer,  but  to  the  King  in  person.] 
In^S'fV  Thomas  WrotKs  case  (6),  this  Court  gave  judgment 
upon  a  petition  by  him  for  the  payment  of  the  arrears  of 
an  annuity  granted  to  him  for  his  life  by  King  Hen.  8,  by 
patent.  [Bollandy  B. — That  was  not  the  case  of  a  petition 
of  right.]  In  Manning's  Exchequer  Revenue  Practice  (c), 
it  is  said, ''  Where  a  right  is  sought  to  be  established  against 
the  crown  itself,  the  course  prescribed  by  the  common 
law  is  to  address  a  petition  to  the  King  in  one  of  his  Courts 

(o)  Plowden,  377-  {b)  Ibid.  452.  (c)  Page  84. 
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Exch.  of  PUat,  of  Record^  praying  that  the  conflicting  claims  of  the  cron 
->  and  the  petitioner  may  be  duly  examined.  As  theprajer 
In  re  q{  ^]^\^  petition  is  grantable  ex  debito  Jusiiiup,  it  it  cilkd 
a  petition  of  right,  and  is  in  the  nature  of  an  action  agiinit 
the  King,  or  of  a  writ  of  right  for  the  party,  tbongii 
chattels^  real  or  personal,  debts,  or  unliquidated  damageit 
may  be  recovered  under  it ;" — for  which  passage  numeroai 
authorities  are  cited.  InViner's  Abn,  tit*  Prerogatireof 
the  King,  Q  13,  pi.  2,  it  is  said,  "  The  justices  of  B.  R. 
may  proceed  to  the  examination  of  the  matter  by  tben- 
selves,  if  the  petition  contains  that  the  King  comnundi 
them  to  examine  it,  and  this  without  original  out  of 
Chancery."  In  this  case  the  King  says,  '*  Lict  right  be 
done,"  which  must  be  taken  to  be  according  to  the  terai 
of  the  petition,  which  prays  that  right  may  be  done,  tod 
that  it  be  referred  to  the  Barons  of  the  Exchequer. 

Lord  Abinger,  C.  B. — If  one  single  precedent  bad 
been  cited  to  shew  that  upon  the  general  indorsement,  ^Let 
right  be  done,"  this  Court  had  proceeded  to  adjudicate  apoo 
the  petition,  I  should  have  yielded  to  the  argument;  but 
though  there  must  have  been  various  petitions  of  this  sort, 
none  lias  been  shewn,  and  we  have  no  authority  to  wl^ 
rant  our  proceeding  in  the  present  case.  If  the  King  had 
indorsed  the  petition,  **  Let  right  be  done  in  the  Court  of 
Exchequer,'*  we  should  have  had  authority  to  adjudicate 
upon  it ;  but  until  such  an  indorsement  is  made,  we  think 
we  have  no  authority  to  interfere. 

BoLLAND,  B.,  concurred. 

Alderson,  B. — In  Com.  Dig.  PrerogatiTe  D.  80,  it  it 
laid  down,  that  if  a  petition  have  a  special  conclusion  that 
the  King  command  his  justices  of  a  particular  Court, 
and  it  be  indorsed  in  accordance,  it  shall  be  pursued  there. 
In  this  case  the  King  has  not  indorsed  it  in  accordance  wiA 
the  special  conclusion  of  this  petition. 
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Exch.  of  Pleas, 
1837- 

Smith  v.  Webb.  ^      y     >^ 

X  HE  time  for  putting  in  bail  in  this  cause  expired  on  the      A  notice  of 
6th  of  May,  but  a  week's  further  time  to  put  in  bail  was  given  Vt*chai2£jn 
on  application  by  a  judge  at  chambers.     On  the  12th  of  ^^^lll^l. 
May  notice  of  justification  before  a  Judge  at  chambers  was  «Qce. 
given,  which  omitted  to  state  at  what  hour  they  would  jus-  thenoUcebe 
tify.    The  plaintiff  having  taken  an  assignment  of  the  bail-  l^J^hVSour! 
bond,  and  commenced  actions  upon  it,  on  the  15th  of  May  y«*  thepWntiif 

i_       •    r  1     1       1   i»      1  n    %  .  1  is  not  at  liberty 

be  miormed  the  defendant  of  the  assignment,  and  on  the  to  treat  it  as  a 
16th  acquainted  him  of  his  having  commenced  the  actions.  ^mSsna^o- 
On  the  26th  of  May,  being  the  fourth  day  of  Easter  Term,  ?!?l°»*A"  i**' 

•^  ®  •'  '    bail-bond  before 

Suit  obtained  a  rule  to  shew  cause  why  these  proceedings  the  time  for 
should  not  be  set  aside  for  irregularity.  Against  which  rule  ezpirel  °"  ^ 

Where  a  de- 

Miller  now  shewed  cause. — The  first  question  is,  whe-  hTd^notli^rn  * 
ther  a  notice  of  justification,  omittini?  to  state  the  hour,  i**«  i^'*»  of 

_•',,'  ®  '    May  of  actions 

may  be  treated  as  a  nullity.    It  would  be  a  great  hardship  having  been 
on  the  plaintiff  if  he  were  compelled  to  attend  the  whole  of  th"ba1ubondr 
the  day.     In  Staines  v.  Sioneham  (a),  it  was  expressly  held  S5|f"o1'Ma**** 
that  a  notice  of  justification  of  bail  at  chambers,  not  spe-  (>>eing  the  4th 
cifying  the  hour,  is  a  nullity.  to  set  aside  the 

proceedings:— 
Heldt  that  the 

Butt^  contra. — ^The  marginal  note  of  Staines  v.  Stone^  appUcation  was 

**  .  not  too  late. 

ham  is  not  warranted  by  the  facts.  But  assummg  that 
the  notice  of  justification  was  irregular,  the  plaintiff  was 
not  entitled  to  treat  it  as  a  nullity;  because  the  parties 
had  four  days  in  which  they  might  have  rendered  the  de- 
fendant. [Parke,  B. — That  is  so ;  they  ought  not  to  have 
proceeded  on  the  bail-bond  before  the  time  of  justification 
had  expired.] 

Miller. — The  time  the  defendant  has  taken  is  unreason- 
able, and  the  application  is  now  too  late.  [Parke,  B. — 
Surely  the  lapse  of  eight  days  is  not  to  conclude  the  parties.] 

(a)  4  Dowl.  P.  C.  678. 
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S*eh.  of  PiHu,  In  Fffnn  v.  Kemp  {a)y  a  motion  to  set  aside  proceedings  wis 

^     held  too  late  after  seven  days;  and  in  Hinton  t.  Stevens  (i), 

Smith         it  was  held  that  if  a  copy  of  a  writ  is  served  in  vacadoo, 

Webb.        objection  to  it  for  irregularity  must  be  taken  in  TacatioD,if 

there  is  time  for  that  purpose. 

Per  Curiam. — ^We  do  not  think  thaty  under  the  drcoffl- 
stances,  the  application  is  too  late. 


Miller  having  obtained  a  cross  rule,  to  shew  cause  whj 
the  justification  and  allowance  of  bail  should  not  be 
set  aside,  on  the  above  objection  to  the  notice  of  justifi* 
cation. 

Butt  shewed  cause. — The  hour  need  not  be  stated,  and 
there  is  no  rule  which  requires  that  it  should.  The  1 1  Gea 
4  &  1  Will.  4,  c.  70,  s.  IS,  which  provides  that  bail  maybe 
justified  before  a  Judge  at  chambers,  merely  substitutef 
that  for  a  justification  in  court ;  and  there  no  notice  of  the 
hour  is  required.  There  would  also  be  great  inconvenienee 
in  requiring  it,  as  the  parties  cannot  tell  at  what  hour  tbe 
Judge  will  attend  at  chambers.  But  even  if  it  is  an  irregu- 
larity, it  is  not  a  void  notice,  so  as  to  nullify  the  allowanee 
of  bail.  It  has  never  been  considered  at  all  necessary  to 
give  the  hour,  and  the  forms  given  in  several  of  the  boob 
of  practice  do  not  state  it. 

Parke,  B. — We  will  confer  with  the  Masters  of  the 
other  Courts,  whether  the  established  practice  is  to  stits 
the  hour. 

Afterwards — 

Parke,  B.  said : — We  have  consulted  the  OflScers  of 
both  the  other  Courts,  and  they  say  it  is  the  usual  practice 
to  insert  the  hour.  This  rule  will  therefore  be  absolute, 
but,  for  the  reasons  stated,  without  costs. 

Rule  absolute. 

(a)  2  Dowl.  p.  C.  620.  (h)  4  DowL  283. 
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Exeh,  of  Pleatf 
1837. 

Pope  v.  Mann.  ""     v     ^ 

^  NOTICE  of  declaration  was  giyen,  and  a  demand  of  When  a  rule  to 
plea  made,  on  the  28th  of  April.  A  rule  to  plead  had  tttenftlceot 
been  eerved  before  notice  of  declaration.    On  the  morning  ^ecUrtiion,  it 

®   it  irregolar; 

of  the  2nd  of  May,  the  plaintiff  signed  judgment  for  want  but  the  irregu- 
of  a  plea.    Two  summonses  for  further  time  to  plead  were  by  uking  out 
taken  out  on  the  1st  of  May,  the  last  returnable  in  the  Sie'rj"e«d? 
afternoon  of  the  2nd.     An  appearance  had  been  entered      ^  ^^^^^  ^^ 

tazatioii  of 

according  to  the  statute,  but  no  notice  of  taxing  costs  had  cosuisunneces- 
been  given.     Shee  having  obtained  a  rule  to  shew  cause  Jujfendanrho' 
why  the  judgment  should  not  be  set  aside  for  irregularity,  °°^  appeared. 

Moody  shewed  cause. — The  plaintiff  was  entitled  to 
sign  judgment  on  the  2nd  of  May.  It  is  true  the  rule  to 
plead  was  irregular,  as  it  was  given  before  any  notice  of 
declaration :  Bennett  v.  Smith  (a).  But  here  the  defend- 
ant was  not  entitled  to  a  demand  of  plea,  as  he  had  al- 
lowed an  appearance  to  be  entered  for  him.  [Parke^  B. — 
That  is  different  from  a  rule  to  plead.  It  is  laid  down  in 
Tidd's  Practice  (6),  that  there  must  be  rule  to  plead  in  all 
cases.]  Then  that  irregularity  has  been  waived  by  taking 
out  the  summonses  for  time  to  plead ;  Nugee  v.  M^Don^ 
nell  (c).  No  notice  of  taxation  of  costs  was  necessary, 
as  the  defendant  has  not  appeared.  The  rule  H.  T. 
4  Will.  4,  8.  17,  expressly  says,  that  notice  of  taxing  costs 
shall  not  be  necessary  where  the  defendant  has  not  ap- 
peared. Then  the  defendant  is  not  entitled  to  set  aside 
the  judgment  on  payment  of  costs,  as  his  affidavit  is  merely 
in  these  terms,  ''  considering  he  had  a  good  defence  on  the 
merits,"  which  is  not  sufficiently  certain.  {^Parke^  B. — 
That  is  not  swearing  positively.] 


(a)  3  Bing.  N.  C.  306;  3  Scott,         {h)  9th  edition,  p.  473. 
673.  (c)  3  Dowl.  P.  C.  679. 
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Exch.  of  PUat,       Sheet  in  support  of  the  rule. — The  plaintiff  was  noten- 
1837  »  I  r  * 

^     titled  to  sign  judgment,  as  no  rule  to  plead  was  given 

Pope         after  the  service  of  the  declaration.     l^Parie,  B. — That 

Mann.        objection  has  heen  waived  by  taking  out  the  summonset 

for  time  to  plead.]   That  can  hardly  be  said  to  be  a  step  in 

the  cause,  so  as  to  constitute  a  waiver,  as  the  phiintiff 

treated  the  summonses  as  a  nullity,  and  did  not  attend. 

But  suppose  that  to  be  a  waiver,  there  was  no  notice  of 

taxation,  which  was  necessary  in  this  case,  where  no  rule 

to  plead  had  been  given  ;  and  the  rule  H.  T.  4  WilL  4, 

s.  17,  only  applies  where  the  plain tiflP  has  been  regular. 

[Parke,  B. — No ;  the  rule  is  express  on  this  point.] 

Lord  Abinger,  C.  B. — It  appears  to  me  that  all  the 
grounds  of  irregularity  have  been  answered  ;  and  there- 
fore, as  there  is  no  proper  affidavit  of  merits,  the  rule  must 
be  discharged  with  costs. 

Rule  discharged. 


Walker  and  Another  v.  Richardson. 

Where  lands  INDEBITATUS  assumpsit,  for  certain  tolls  and  duties 
roortin^n,\e"ng  hefore  that  time  due,  and  of  right  payable,  by  the  defend- 
vestcd  in  an       ^nt  to  the  plaintiffs.     Plea— Non  assumpsit. 

ecclesiastical  *^  *^ 

corporation,  a  The  plaintiffs  by  their  particulars  claimed  ''  the  sum  of 

lands  to  chari-  1^'*  6d.  for  five  tolls  and  duties,  called  anchorage  and 

wi^thin^'thVltT^'  plankage  tolls  and  duties,  at  2s.  6rf.  each,  due  in  respect  of 

i^^e9Qeo.2,  a  vessel,  called   the   Majestic,   which  in  the   month  of 

c.  So>  

A.  having       July  and  August  last,  came  into  the  River  Tees,  and  took 
to*B!  ft)r*2f*'*    on  board  and  delivered  five  several  cargoes  there." 
years,  before  ^j  t^g  ^pjai  before  Patteson,  J.,  at  the  last  assizes  for 

the  expiration 

of  that  term        the  county  of  Durham,  it  appeared  that  the  plaintiffs  were 

granted  an- 
other lease  of  the  same  premises  to  C.  No  surrender  in  writing  of  B.'s  interest  was  shewn,  bat  the 
lease  granted  to  him  was  produced  from  A.'s  custody,  with  the  seals  torn  off;  and  it  was  proved 
to  be  the  custom  to  send  in  the  old  leases  to  A.'s  office,  before  a  renewal  was  made;  suid  which 
old  leases  were  thereupon  cancelled  by  A.'s  officer: — Held,  that  this  was  evidence  from  which  the 
jury  might  presume  that  B.  had  assented  to  the  grant  of  the  lease  to  C,  so  as  to  detennine  hit 
interest  by  act  and  operation  of  law. 
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the  surviving  lessees,  under  the  Bishop  of  Durham,  of  the  Exch,  of  Pleat, 
port  of  Stockton,  and  of  a   certain  toll  or  duty  called  ^ 

anchorage  and  plankage,  claimed  to  be  due  from  all  ships  Walker 
entering  the  River  Tees,  and  loading  or  unloading  there;  Richardson. 
and  the  defendant  was  the  registered  owner  of  a  steam 
packet  called  the  Majestic,  which  traded  between  London 
and  Middleborough,  a  town  on  the  Yorkshire  side  of  the 
Tees ;  and  the  question  was,  whether  the  landing-place  at 
Middleborough,  upon  the  Yorkshire  side  of  the  Tees, 
where  the  defendant  had  landed  and  taken  in  cargoes,  was 
within  the  port  of  Stockton.  The  plaintiffs,  in  order  to 
prove  their  right,  put  in  evidence  a  series  of  old  leases  for 
the  term  of  twenty-one  years,  from  the  Bishop  of  Durham 
to  the  mayor  and  corporation  of  Stockton,  from  the  year 
18j^0  down  to  and  including  the  lease  under  which  the  plain- 
tiffs immediately  claimed,  which  was  dated  the  14th  of 
September,  18^.  These  leases  were  demises,  some  of  the 
•*  port  or  creek  of  Stockton/'  others  of  the  "  port,  haven, 
or  creek  of  Stockton."  The  lease  under  which  the  plain- 
tiffs claimed  was  made  between  William,  Lord  Bishop  of 
Durham,  of  the  one  part,  and  the  plaintiffs  and  two  other 
persons,  who  were  since  dead,  of  the  other  part,  and 
thereby  the  Bishop  demised  the  **  port,  haven,  and  creek 
of  Stockton,*'  and  the  anchorage  and  plankage,  and  all  the 
sums  of  money,  duties,  and  benefits  arising  or  in  any  way 
growing  due  to  him,  of  and  from  the  anchorage  and 
plankage  of  any  ship,  &c.  arriving  at  the  port,  haven,  or 
creek  of  Stockton,  to  hold  the  same  for  the  term  of  twenty- 
one  years,  yielding  and  paying  during  the  term  to  the 
Bishop  and  his  successors  the  rent  of  20^.*'  There  was 
then  the  following  clause : — ''And  it  is  agreed  that  the  pre- 
mises are  so  demised  upon  trust,  that  the  said  lessees,  their 
executors,  admininistrators,  and  assigns,  shall  from  time  to 
time  apply  and  dispose  of  the  profits  to  arise  from  the 
above  demised  premises,  for  the  making  and  repairing  the 
public  streets  and  pavements  within  the  borough  of  Stock" 
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jScei.  pf  Pkatf  toH,  orJoT  Of  towards  the  payment  of  the  dehlM  etmiraeted 

^     on  that  or  any  other  occasion,  or  for  other  public  tuei 

Walker       within  tfw  said  borough,  and  for  the  public  advamtage 

RicHARDsov.    and  convenience  thereof,  in  such  manner  as  the  mayofi 

aldermen,  and  burgesses  of  Stockton  aforesaid,  for  the 
time  being,  from  time  to  time  to  be  assembled  at  the 
Courts  to  be  held  for  the  said  borough,  or  the  major 
of  them,  shall  from  time  to  time  direct  or  approre.** 
This  lease  had  affixed  to  it  the  episcopal  seal  of  the 
Bishop  of  Durham,  was  attested  by  one  witness,  aod 
not  enrolled  in  Chancery.  It  was  objected  on  the  part 
of  the  defendant,  that,  as  the  profits  were  to  be  ap- 
plied to  charitable  purposes,  the  lease  ought  to  hare  been 
attested  and  enrolled  pursuant  to  the  statute  9  Geo.  2, 
c.  S6,  s.  1 ;  the  learned  Judge  however  admitted  the  lease 
in  evidence,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit  upon  this  point. 

It  further  appeared,  that  in  the  year  1822  the  Bishop 
had  granted  a  lease  of  the  same  premises  for  twenty-one 
years  to  two  persons,  named  Hutchinson  and  Raisbeck, 
who  had  assigned  that  lease  to  the  plaintiffs  and  the  two 
persons  whom  they  had  survived,  and  that  these  parties 
had  taken  the  above  new  lease  of  September,  18S9,  from 
the  Bishop  in  their  own  names.  In  order  to  shew  a  sur- 
render, the  former  lease  of  1822  was  produced  from  the 
Auditor's  Office  of  the  Bishop  of  Durham  in  a  cancelled 
state ;  and  it  was  proved,  by  the  officer  having  the  custody 
of  the  old  leases,  to  be  the  custom,  that  when  a  new  lease 
was  granted,  the  old  lease  was  sent  in  uncancelled,  and  can- 
celled then  by  the  Bishop's  officer.  It  was  objected  that 
the  mere  production  of  this  lease,  cancelled,  from  the 
Bishop's  custody,  was  not  sufficient  evidence  of  a  surren- 
der of  a  former  term;  and  if  so,  the  plaintiffs  had  no  tide 
to  maintain  the  action.  The  learned  Judge,  however, 
thought  that  there  was  sufficient  evidence  of  a  surren* 
der.    The  jury  having  found  a  verdict  for  the  plaintifisy 
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Alexander^  in  Easter  Term  last,  obtained  a  rule  to  shew  Bxck.  rf  PUas, 

1837* 
cause  why  that  verdict  should  not  be  set  aside  and  a  non-  ^  '  ^ 

suit  entered,  or  why  a  new  trial  should  not  be  granted.      Walke* 

Against  this  rule  Richaboson. 

CresweU  and  Stephen  Temple  now  shewed  cause. — This 
is  not  a  lease  within  the  meaning  of  the  statute  9  Geo.  3, 
c.  36^  the  objects  of  it  not  being  such  as  are  contemplated 
by  that  act.  The  trusts  declared  at  the  end  of  the  lease  are 
''  for  the  making  and  repairing  the  public  streets  and  pave- 
ments within  the  borough  of  Stockton,  or  for  or  towards 
the  payment  of  the  debts  contracted  on  that  or  any  other 
occasion,  or  for  other  public  uses  within  the  said  borough, 
and  for  the  public  advantage  and  convenience  thereof^  in 
such  manner  as  the  mayor,  aldermen,  and  burgesses  shall 
direct  or  approve."  Now  the  trustees  have  an  option  as 
to  the  disposal  of  the  profits,  and  need  not  necessarily  ap- 
ply them  to  any  public  use  within  the  borough ;  they  may 
apply  them  in  paying  the  debts  of  the  corporation,  which 
it  is  submitted  would  not  be  a  charitable  use.  It  has 
never  yet  been  decided  that  all  public  uses  are  charita- 
ble uses.  The  statute  9  Geo.  2,  c.  36,  s.  1 ,  enacts  that  '^  no 
manors,  lands,  tenements,  rents,  advowsons,  or  other  he- 
reditaments, corporeal  or  incorporeal,  whatsoever,  nor  any 
sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  pub- 
lic funds,  securities  for  money,  or  any  other  personal  es- 
tate whatsoever,  to  be  laid  out  or  disposed  of  in  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  shall  be 
given,  granted,  aliened,  limited,  released,  transferred,  as- 
signed, or  appointed,  or  any  ways  conveyed  or  settled  to 
or  upon  any  persons^  bodies  politic  or  corporate^  or  other- 
wise, for  any  estate  or  interest  whatsoever,  or  any  ways 
charged  or  incumbered  by  any  person  or  persons  whatso- 
ever tit  trust  or  for  the  benefit  of  any  charitable  uses  what' 
soever^  unless  such  gift,  conveyance,  appointment,  or  set- 
tlement of  any  such  lands,  tenements,  or  hereditaments, 

VOL.  II.  M  M    M  M.  W. 
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Etch,  of  PUatt  sum  or  sums  of  money  other  than  stocks  in  the  public 

^     funds,    be  and  be  made  by  deed  indented »    sealed^  and 

Walker       delivered  in  the  presence  of  two  or  more  credible  wit* 

RicHARDioM.    nesses,  twelve  calendar  months  before  the  death  of  such 
donor  or  grantor^  including  the  days  of  execution  and 
death,  and  be  enrolled  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  next  after  the  exe* 
cution  thereof/'  &c.  &c.     Now,  this  statute  does  not  say 
what  shall  be  deemed  to  be  a  charitable  use.     There  is 
here  a  general  power  to  dispose  of  the  profits  as  the  cor- 
poration of  Stockton  shall  direct,  and  they  may  employ  it 
in  acts  of  benevolence  or  liberality,  which  they  may  con- 
ceive  to  be  *'  for  the  benefit  and  advantage  of  the  borough." 
But  even  if  this  would  otherwise  be  a  charitable  use,  at 
being  to  be  laid  out  for  the  public  advantage,  there  is  ao 
option  to  apply  it  in  paying  the  debts  of  the  corporation, 
which  would  be  legal,  and  where  there  is  such  an  op- 
tion the  deed  is  not  void  by  the  statute:  Doe  d.  Toom 
V.  Copesiake  (a),  Morice  v.  The  Bishop  of  Durham  (A). 
A  devise  of  land  to  be  laid  out  in  either  of  two  ways, 
the  one  legal,  and  the  other  illegal,  must   be  laid  out 
in  that  which  is  legal.     In  Swann  v.  Fonnereau  (c),  the 
Master  of  the  Rolls  says:    *' Then  it  comes  within  the 
cases  of  Sorresby  v.  Hollins{d),  and  Grimmeti  y.  Griwh 
meit{e)i  where  trustees  had   an   option  to   lay  out  the 
money  in  land,  which  would  have  been  under  the  Mort- 
main Act,  or  in  estates  of  another  kind,  which  would  have 
been  good ;   and  the  Court  held  that  it  was  not  void." 
But  it  may  fairly  be  doubted  whether  this  lease  would  fall 
within  the  statute  at  all,  as  this  property,  being  vested  in 
the  Bishop  of  Durham  in  his  corporate  capacity,  is  already 
in  mortmain.     This   is   a   lease  granted   by   the  Bishop 
in  his  corporate  capacity,  and   therefore  not  within  the 

(a)  6  East,  328.  {d)  9  Mod.  221 ;  Duke,  391. 

(6)  9  Ves.  399.  {e)  AmbL  210;  Duke,  401. 

(c)  3  Ves.  60. 
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statute.    The  statute  introduces  words  applicable  to  cor-  Sjcek.  of  puatp 
porations  as  parties  taking  property,  but  not  as  parties  ^  '  ^ 

granting.  Walker 

Secondly. — There  was  suflScient  evidence  from  which  Richardioh. 
the  jury  might  presume  a  surrender  of  the  former  lease 
of  18;^S.  It  was  shewn  that  leases  were  renewed  from 
time  to  time,  and  that  the  usage  was  to  send  in  the  old 
lease,  which  was  thereupon  cancelled  by  the  bishop's 
officer,  and  the  new  lease  granted :  and  this  lease,  with 
the  seals  torn  off,  was  produced  from  the  proper  custody. 
The  lease  so  cancelled  was  not  offered  in  evidence  as 
conclusive  of  itself  of  the  surrender  of  the  former  term, 
but,  coupling  that  with  the  other  circumstances,  it  was 
evidence  from  which  a  surrender  by  operation  of  law 
ought  to  be  presumed.  It  might  be  presumed  that  the 
former  lessees  had  consented  to  the  granting  of  a  new 
lease  to  the  subsequent  parties,  which  would  amount  to  a 
surrender  by  operation  of  law,  just  the  same  as  if  the 
former  lessees  had  taken  a  new  term:  Thomas  v.  Cook  (a). 
It  was  in  evidence  that  the  custom  was  to  return  the  old 
lease  to  the  Bishop's  office  before  a  new  one  was  granted; 
and  this  was  found  in  the  office  :  then  how  did  it  get  into 
the  Bishop's  hands,  unless  the  former  lessees  had  sent  it 
back  ?  This  case  is  distinguishable  from  Doe  d.  Couriail 
v«  Thomas  (6),  for  there  no  new  lease  had  been  granted. 
[Parke^  B. — Your  argument  would  apply  if  the  lease  had 
not  been  cancelled.]  Yes,  but  its  being  cancelled  makes 
it  stronger.  It  was  also  a  strong  circumstance,  from  which 
consent  might  be  presumed,  that  the  lessees  of  1829  were 
proved  to  be  in  possession,  and  paying  rent.  And  the 
cestui  que  trusts  were  the  same  under  both  leases. 

Alexander,  Addison^  and  Grey,  contra. — It  has  been 
urged,  that  if  the  lease  is  good  for  some  of  the  purposes 

(a)  2  Starkie,  408 ;  2  B.  &  Aid         {b)  9  B.  &  Cress.  288;  4  Mao. 
119.  &Ry.2i8. 

M  M  M   2 
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Exeh.  of  PUoi,  mentioned  in  the  lease,  then  it  is  valid.   The  ireneral  rulei 

1837.  . 

drawn  from  a  summary  of  the  cases,  is  well  stated  in  Shel- 


ford  on  the  Law  of  Mortmain,  183: — ''Although  a  positive 
RicBARDsoM.  trust  directing  money  to  be  laid  out  in  the  purchase  of  lands 
for  charitable  uses,  is  void,  yet,  if  there  be  sufficient  room 
for  the  Court  to  say  that  a  discretionary  power  is  given  to 
the  trustees  to  lay  out  the  money  either  in  the  funds  or  in 
lands,  the  gift  will  be  sustained ;  for  where  a  testator 
has  pointed  out  two  modes,  the  one  consistent  with  the 
statute,  the  other  inconsistent  with  it,  the  Court  will  adopt 
that  which  is  legal,  and  carry  it  into  effect ;  but  it  is  ne- 
cessary in  all  these  cases  to  see  whether  the  testator  has 
given  such  an  option,  and  whether  there  is  an  ultimate  ob- 
ject consistent  with  the  statute,  or  not.*'  Now  here  there 
is  no  such  option,  and  no  ultimate  object  consistent 
with  the  statute.  Can  it  be  doubted  that  the  object 
was  to  provide  for  the  public  uses  of  the  borough  of 
Stockton?  The  words  are,  "for  the  making  the  public 
streets  and  pavements  within  the  borough,  or  for  or  towards 
the  payment  of  the  debts  contracted  on  that  or  any  other 
occasion,  or  for  other  public  uses  within  the  said  borough, 
and  for  the  public  advantage  and  convenience  thereof." 
Now  it  has  been  decided,  that  where  the  trusts  are  to  lay 
out  money  in  paving  the  streets,  or  the  like,  they  fall 
within  the  statute :  Rolfs  case  (a),  Jones  v.  Williams  (6). 
In  the  latter  case.  Lord  Camden  says — "  The  definition  of 
charity  is  a  gift  to  a  general  public  use,  which  extends  to 
the  poor  as  well  as  the  rich ;  and  there  are  are  many 
instances  of  the  statute  AS  Eliz.^  carrying  this  idea^ 
as  for  building  bridges,  &c."  This  is  a  trust  for  **  a 
general  public  use,*'  and  therefore  within  the  statute.  But 
it  is  said  that  these  lands  being  already  in  mortmain  in  the 
hands  of  the  Bishop,  the  statute  does  not  apply.  The 
words  of  the  3rd  section  extend  to  such  a  case,  inasmuch  as 

(a)  Mod.  888 ;  Duke,  368.  (b)  Ambl.  661 1  Duke,  443. 
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they  provide  that  all  gifts,  &c.,  "  to  or  in  trust  for  any  cha-  Bxeh.  of  PUat, 
ritable  use  whatsoever,"  which  shall  be  made  in  any  other  ^ 

form  or  manner  than  as  by  that  act  directed,  shall  be  ab-  Walker 
Bolutely  null  and  void.  That  section  enlarges  the  preamble  Richardson. 
to  the  Ist  section.  It  has  been  said  that  the  only  object 
of  the  statute  was  to  prevent  lands  from  going  into  mort- 
main ;  but,  as  stated  in  Shelford  on  the  Law  of  Mort- 
main (a),  **  The  object  of  that  act  was  not  to  prevent 
alienations  in  mortmain ;  but  in  the  first  place  to  require 
the  conveyances  of  lands  to  charitable  uses  to  he  made  by 
deed  enrolled  within  twelve  months  before  the  grantor's 
death,  and  to  prevent  devises  of  real  property,  or  any 
interest  therein,  or  bequest  of  money  to  be  laid  out  in 
any  such  interest,  for  any  charitable  purposes  whatever." 
And  suppose  the  object  to  be  not  only  to  prevent  aliena- 
tions in  mortmain,  but  also  to  give  publicity  to  any  gift 
or  conveyance  of  any  lands  for  charitable  purposes,  the 
lands  being  already  in  mortmain  does  not  affect  the  ques- 
tion, [/llderson^  B. — The  statute  would  seem  not  to 
extend  to  the  present  case,  since  it  speaks  in  the  preamble 
of  improvident  alienations  or  dispositions  made  by  languish- 
ing or  dying  persons  **  to  the  disherison  of  their  lawful 
heirs,"  which  words  are  not  applicable  to  a  body  cor- 
porate.] It  has  been  decided  that  leaseholds  for  a  term 
of  years  are  within  the  statute  :  Attorney-General  v. 
Graves  (6).  The  word  ''  heirs"  in  such  a  case  would  be 
inapplicable,  as  the  property  would  go  to  the  executor  and 
not  to  the  heir.  The  language  of  the  3rd  section  is  gene- 
ral, prohibiting  any  gift  to  a  charitable  use  in  any  other 
mode  than  that  required  by  the  statute,  and  it  is  not  con- 
trolled by  the  preamble  to  the  first  section.  Lord 
Abinger,  C.  B. — The  general  rule  is,  that  the  preamble 
may  extend,  but  cannot  restrain,  theeff*ect  of  a  particular 
clause ;  but  the  difficulty  is  in  applying  the  statute  to  a 
case  where,  as  here,  the  granting  party  could  not  make  a 

(a)  Pige  21.  (6)  Ambl.  155. 
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Sxch,  rf  Pieoi,  will,  and  the  land  could  not  be  devised.     Forte,  B. — ^A 

^    devise  to  the  Bishop  of  Durham  for  charitable  purposes 

Walker      would  be  void,  as  being  in  mortmain ;  but  this  property  is 

Richardson,  already  in  mortmain ;  then  how  can  it  be  in  a  worse  ritua- 
tion  than  it  was  before  ?]  The  3rd  section  is  general,  and 
requires  that  allgifis  or  conveyances  to  any  charirable  use 
shall  be  absolutely  void  unless  the  forms  are  complied  with. 
[Parte,  B. — The  3rd  section  must  be  construed  with  re- 
ference to  the  enacting  part  of  the  1st  section,  which 
refers  to  grants  by  any  person  or  persons  whatever — ^that 
extends  only  to  grants  by  natural  persons.] 

Secondly,  the  mere  fact  of  the  formerlease  having  been 
found  cancelled  in  the  custody  of  the  Bishop's  officer 
would  not  amount  to  a  surrender  of  the  term  to  satisfy  the 
Statute  of  Frauds  {a) :  Roe  v.  Archbuhop  of  York  (ft); 
Doe  d.  Couriail  v.  Thomas  (e).  The  case  seems  scarcely 
to  go  beyond  the  production  of  the  cancelled  lease,  and  the 
opinion  of  the  jury  was  not  asked  upon  the  point.  It 
ought  to  have  been  shewn  that  there  was  some  agreement 
that  the  present  lessee  should  be  substituted  :  Stone  v. 
Whiting  (rf),  Mellows  v.  May  (e).  In  Thomas  v.  Cook  (/) 
the  assent  of  all  the  three  parties  distinctly  appeared. 
Here  the  lease  is  to  different  parties,  and  there  was  no 
evidence  of  the  consent  of  the  prior  lessee.  There 
was  no  evidence  except  the  circumstance  of  the  former 
lease  being  found  cancelled  in  the  Bishop's  office,  and  the 
usage  to  send  in  old  leases  before  the  granting  of  a  new 
one,  which  is  not  sufficient  to  ground  a  presumption  of 
consent,  so  as  to  amount  to  a  surrender  by  act  and  oper- 
ation of  law. 

Lord  Abinoer,  C.  B. — This  case  has  been  very  fully 
investigated,  both   here  and  at  the  trial,  and  I  am  of 

(a;  Shep.  Touchstone,  301, 302.         (d)  2  Stark.  236. 

(b)  6  East,  86.  (e)  Cro.  Eiis.  873. 

(c)  9  B.  &  Cr.  299.  (/)  2  Stark.  408. 
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opinion  that  the  rule  must  be  discharged.    The  first  ques-  Swh.  pf  PUoit 
tion  is,  whether  this  lease  is  void,  as  not  having  been  ex-  -» 

ecuted  with  the  formalities  required  hy  the  statute  9  Geo.      Walker 
4f,  c.  36.     It  appears  to  me  that  this  is  a  case  not  within    Richardsoit. 
the  act|  as  the  statute  by  the  first  section  contemplates 
cases  where  there  is  a  gift  by  any  *'  person  or  persons,"  and 
where  the  property  might  be  the  subject  of  a  devise  by 
vnM,  which  cannot  be  the  case  here.    The  3rd  section 
does  not  carry  the  case  any  further,  as  it  merely  enacts 
that  conveyances  not  made  according  to  the  statute,  in 
cases  which  are  within  the  statute,  shall  be  void.     This 
property  is  already  in  mortmain,  and  therefore  the  statute 
does  not  apply.     The  second  objection  was,  that  there 
was  no  evidence  of  a  surrender  of  the  lease  granted  in 
1822,  and  therefore  the  plaintiffs  were  not  entitled  to  re- 
cover.    This  objection  arises  upon  an  attempt  to  set  up 
the  jus  tertii  in  exoneration  of  the  defendant.    It  has  been 
said,  also,  that  the  interest  of  the  cestuis  que  trust  cannot 
be  looked  at  in  courts  of  law  ;  but  in  many  cases  their  in- 
terests have  been  considered,  and  courts  of  law  will  pre- 
vent a  trustee  from  doing  anything  to  the  prejudice  of  the 
cestui  que  trust.     But  it  is  urged  that  the  custom  of  depo- 
siting old  leases  in  the  Bishop's  office,  from  which  it  may 
be  presumed'that  there  was  a  surrender  in  this  case,  is  not 
to  prevail  against  the  3rd  section  of  the  Statute  of  Frauds ; 
but  all  the  jury  are  asked  to  presume,  in  order  to  satisfy 
the  statute,  is  that  the  new  lease  was  granted  with  the 
consent  of  the  old  lessees,  as  that  would  be  a  surrender  of 
the  former  lease  by  act  and  operation  of  law;  and  we 
think  that  may  well  be  presumed  from  the  circumstances 
of  this  case. 

Parke,  B. — I  am  also  of  opinion  that  this  rule  must  be 
discharged.  The  learned  Judge  reserved  the  question, 
whether  this  was  a  lease  within  the  prohibition  of  the  sta- 
tute 9  Geo.  3,  c.  86.   It  appears  to  me  to  be  neither  withiii 
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Sxeh.  of  puoM,  the  words  nor  the  spirit  of  that  act.     The  preamble  re- 
18d7. 
^  '  ^     cites,  that  great  mischief  has  arisen  from  dispositions  made 

Walker  by  languishing  or  dying  persons,  to  persons  who  would 
RicHARDsoM.  hold  in  perpetuity,  to  the  disherison  of  their  lawful  heir«. 
Now,  this  is  a  grant  by  a  body  corporate,  and  not  within 
the  letter  of  the  act ;  neither  is  it  at  all  within  the  spirit, 
not  being  a  grant  from  a  private  individual.  If  it  had 
been  a  grant  by  other  persons  to  trustees  upon  these 
trusts,  I  should  have  been  inclined  to  think  the  lease  was 
void,  as  most  of  the  purposes  to  which  the  trust  fund  is  to 
be  applied  are  charitable  trusts  of  a  public  nature,  though 
it  may  be  doubtful  whether  payment  of  the  debts  of  the 
corporation  can  be  so  considered.  The  second  objection 
is,  that  the  legal  estate  in  the  anchorage  and  plankagfi 
and  tolls,  was  in  somebody  else,  and  therefore  that  the 
plaintiOs  ought  to  have  been  nonsuited :  the  plaintiffs  must 
prove  their  case  as  strictly  as  if  they  were  bringing  an  ac- 
tion of  ejectment  for  the  soil.  The  fact  of  the  former  lease 
having  the  seals  torn  off,  was  not  used  in  evidence  as  conclu- 
sive of  a  surrender  of  the  former  term,  but  merely  as  a  cir- 
cumstance fit  to  be  considered  by  the  jury,  and  I  think  there 
was  evidence  to  go  to  the  jury  of  a  surrender  by  operation  of 
law.  Before  the  case  of  Thomas  v.  Cook,  I  should  have 
had  some  difficulty  on  this  point,  but  that  is  a  recognised 
case,  where  the  assent  of  the  farmer  tenant  that  another 
should  hold  in  his  place,  was  held  to  constitute  as  valid  a 
surrender  of  the  first  interest  by  act  and  operation  of  law, 
as  if  the  former  tenancy  had  been  determined  in  writing. 
Here,  I  think  there  was  evidence  for  the  jury  of  the  con- 
sent of  the  first  lessees,  not  only  from  the  cancelling  of 
the  lease  to  them,  but  also  from  the  user  at  the  Bishop's 
office,  of  taking  the  old  leases  there  before  a  new  one  was 
granted. 

BoLLAND,  B. — I  am  also  of  opinion  that  this  rule  ought 
to  be  discharged,  and  that  this  case  is  not  within  the  sta- 
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tute  9  Geo.  S,  c.  36.     I  entertained  doubts  as  to  the  sur-  Exeh.  of  Pi§at, 

1837. 
render  of  the  former  lease  by  operation  of  law,  until  they 


were  removed  by  some  of  the  cases  that  have  been  cited. 
It  is  clear  that  cancelling  alone  would  not  be  sufficient!  Richardson. 
and  I  think  no  great  weight  is  to  be  attached  to  the  fact 
of  the  old  lease  being  found  cancelled  in  the  Bishop's 
office ;  but  when  I  find  there  is  a  custom  of  returning  the 
old  leases  there  before  a  renewal  or  re-grant,  and  when  I 
look  at  the  lease,  and  see  who  the  parties  are,  and  that  the 
corporation  of  Stockton  are  the  real  parties,  the  only  dif- 
ference being  that  the  trustees  are  different  persons,  I 
think  there  was  evidence  from  which  a  jury  might  presume 
a  surrender  by  operation  of  law. 

Rule  discharged. 


Partridge  v.  Wallbank. 

JjAARTIN  \\9lA  obtained  a  rule  to  set  aside  the  judg-  Where  hap- 
ment  signed  by  the  plaintiff  in  this  cause,  for  irregularity.  ^cVof  Sie**«ffl- 
It  appeared  that  the  plaintiff,  having  a  demand  against  davit  used  to 

.  .  obtain  a  dis- 

the  defendant,  proceeded  in  the  ordinary  way  by  writ  of  tringas  to  corn- 
summons  ;  and  on  the  non-appearance  of  the  defendant,  fhaiTb^efen^' 
sued  out  the  ordinary  distringas,  requiring  the  defendant  dantisabrwd, 
to  enter  an  appearance  within  eight  days,  or  the  plaintiff  appearance  for 
would  do  so  for  him  under  the  statute.  To  this  distringas  and  judgment' 
there  were  returns  of  nulla  bona  and  non  est  inventus,  and  *^fs^^^^^^^ 

'  are  irregular: 

an  appearance  was  accordingly  entered  for  the  defendant  ^^  plaintiff 

,  .  ought  to  hare 

by  the  plaintiff,  and  judgment  signed.  It  also  appeared,  proceeded  by 
that  in  the  affidavit  used  to  obtain  the  distringas,  it  was  uw^^  ^ 
stated  that  the  defendant  was  then  abroad ;  and  it  was 
sworn  that  he  had  continued  abroad  until  the  present  time. 
Martin  contended  that  the  distringas  sued  out  was  appli- 
cable only  to  cases  where  the  defendant  was  in  this 
country,  and  that  when  he  was  abroad,  the  only  process 
enforceable  by  the  plaintiff  was  that  of  outlawry :  and  that 
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Enh.  of  Phas,  the  distringas  should  have  been  sued  out  with  that  view, 

^        *'   V  in  the  form  prescribed  by  the  statute.     He  cited  Fraser  v. 

Paetridoe  Case  (fl),  Price  v.  Bower  (6),  Simpson  v.  Lord  Graves  (e), 

Walwakk.  t/bite#  V.  Price  (d). 

Sir  FF.  Folleit  shewed  cause,  and  urged,  that  the  Judge's 
order  for  the  distringas  being  in  general  terms,  the  plaintiff 
had  a  right  to  sue  out  either  kind  of  process  upon  it: 
Fraser  v.  Case.     But — 

Parke,  B.,  was  clearly  of  opinion  that  the  proceedings 
were  irregular. 

Rule  absolute,  with  costs  {e). 


(a)  9  BinK.  464;  1  Dowl.  P.  G. 
726. 
(6)  2  Dowl.  P.  C.  1. 
(c)  Id.  10. 


(i)  Id.  42. 

(e)  See  Rtay  t.  Youde^  aote, 
188;  FmT.GoiMr,4Biiig.N.C.; 
4  Scott,  287. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error.) 

Sir  MoLYNEUx  Hyde  Nepean,  Bart.  v.  Doe  d.  Knight. 

¥rbeii  a  party  ^  ^^^  ^^^  ^^  ejectment,  commenced  in  Hilary  Term, 
haa  been  absent  1834,  to  recover  possession  of  copyhold  premises  in  the 
without  having  parish  of  Loders,  in  the  county  of  Dorset,  (being  the  same 
the  presumption  premises  claimed  in  the  cause  of  Doe  d.  Kmghi  ▼•  Ne^ 

arisertharhe  is  P^^^  (^)»)  *"^  ^^^  *^^®^  before  Patteson^  J.,  at  the  Dorset- 
dead;  but  there 
is  no  legal  presumption  as  to  the  tims  of  hb  death. 

By  the  statute  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  the  doctrine  of  non-adverse  possession  is  done  away 
with,  except  in  the  cases  provided  for  by  s.  15;  and  an  ejectment  must  be  brought  within  twenty 
years  afler  the  original  right  of  entry  of  the  plaintiff  (or  of  the  party  under  whom  he  daims) 
accrued,  whatever  be  the  nature  of  the  defendsiiit's  possession. 

{a)  5  B.  &  Ad.  86;  S.  C.  ooraiDe  Doe  d.  Siade  ▼•  Nepean,  2  Ner.  h 
M.  219. 
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shire  Spring  Assizes.  1835,  when  the  followinir  evidence  Are*.  Ckamher. 

1837 
was  given  on  the  part  of  the  plaintiff: — 

2d  January,  1788.— At  a  Court  held  this  day  for  the 
manor  of  Loders,  Matthew  Knight  took  of  the  lord  certain 
copyhold  tenements  called  the  Roofless  Living  and  Home 
Living,  (being  part  of  the  premises  in  question  in  this 
cause),  to  hold  to  him  the  said  Matthew  Knight  and 
Edward  Knight  (his  brother),  and  Elizabeth  Mary  Davies, 
for  their  lives,  and  for  the  life  of  the  longest  liver  of  them, 
successively. 

16th  October,  1794.— At  a  Court  held  this  day,  the  said 
Matthew  Knight  took  of  the  lord  a  certain  copyhold  tene- 
ment called  Mabys  Hay,  (being  other  part  of  tlie  premises 
in  question),  to  hold  to  him  the  said  Matthew  Knight  and 
Rice  Davies  Knight  his  son,  for  their  lives,  and  the  life  of 
the  longest  liver  of  them,  successively,  in  reversion  imme* 
diately  after  the  determination  of  the  estate  of  Henry 
Budden  therein. 

gOth  March,  1797.— At  a  Court  held  this  day,  George 
Bagster  and  Nathaniel  Taylor,  as  assignees  of  the  said 
Matthew  Knight,  a  bankrupt,  were  admitted  tenants  to 
the  said  tenements  called  Roofless  Living,  Home  Living, 
and  Mabys  Hay,  except  out  of  the  latter  as  to  one  close 
called  Sheep  Acres,  to  which  they  were  admitted  tenants 
in  reversion  of  the  said  Henry  Budden. 

At  the  same  Court,  George  Knight  took  of  the  lord 
the  rever:»ion  of  the  said  tenements  called  Roofless  Living 
and  Home  Living,  to  hold  to  Paul  Slade  Knight  (the 
lessor  of  the  plaintiff*)  and  Thomas  Clothier  Knight,  sons 
of  the  said  George  Knight,  for  their  lives,  and  the  life  of 
the  longest  liver  of  them,  successively,  after  the  determin- 
ation of  the  estate  and  interest  which  the  said  George 
Knight  claimed  to  have  for  the  life  of  the  said  Matthew 
Knight  his  brother. 

And  at  the  same  Court,  there  was  entered  a  letter  of 
attorney,  dated   ISth  March,  1797,  whereby  the  said 
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Exeh.  Chamber,  George  Bagster  and  Nathaniel  Taylor  appointed  Richard 

T ravers  their  attorney »  to  take  admittance  of  the  said 
tenements  called  Roofless  Living,  Home  Living,  and 
Mabys  Hay,  together  with  the  said  close  called  Sheep 
Acres,  and  to  surrender  the  same  to  the  use  of  the  said 
George  Knight,  his  executors,  administrators,  and  assigns, 
for  the  life  of  the  said  Matthew  Knight. 

In  August,  1806,  Thomas  Clothier  Knight  died.  In 
December  in  the  same  year,  or  early  in  1807,  Matthew 
Knight  went  to  America;  and  in  the  month  of  May  1807, 
a  letter  was  received  from  him,  but  he  was  never  heard  of 
afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  u 
question  for  the  three  years  preceding  his  bankruptcy, 
which  happened  in  1797 ;  and  after  that  event  George 
Knight  entered  into  possession  of  the  same  premises  as 
the  purchaser  of  Matthew  Knight's  interest,  and  con- 
tinued in  such  possession  till  his  death ;  but  he  was  never 
actually  admitted  tenant  to  the  lord. 

On  the  Ist  of  August,  1807,  George  Knight  executed 
an  indenture  of  mortgage  to  tlie  said  Richard  Travers,  of 
all  the  said  premises,  for  the  term  of  seventy  years  if  the 
said  Matthew  Knight  should  so  long  live,  for  securing  the 
payment  of  two  several  sums  of  838/.  and  375L  Soon 
after  the  date  of  this  mortgage,  all  the  premises  were 
sold  to  Sir  Evan  Nepean,  the  father  of  the  defendant  in 
this  action  (the  plaintiff  in  error),  but  the  purchaser  was 
never  admitted  tenant  to  the  lord  ;  and  if  any  formal  con- 
veyance was  executed,  it  had  been  lost. 

On  the  l^th  December,  1807,  George  Knight  died. 

On  theSth  April,  1808,  Sir  Evan  Nepean  granted  a  lease 
of  the  premises  to  the  said  Richard  Travers  for  the  term  of 
fourteen  years  from  this  date,  and  Travers  underlet  the 
premises  to  George  Way,  who  occupied  them  from  the 
death  of  the  said  George  Knight  in  1807,  to  the  death  of 
Travers  in  1813.     Shortly  after  Travers's  death,  the  pre- 
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mises  were  surrendered  by  his  executors  to  Sir  Evan  B*ch,  Chambir^ 

1837. 
Nepean,  who  continued  in  possession  thereof  by  himself  or 

his  tenants,  from  thence  until  his  death  in  1822 :  and  from 

that  time  to  the  present  the  defendant.  Sir  Molyneux 

Nepean,  has  been  in  the  possession  thereof. 

Upon  these  facts,  two  questions  were  raised  at  the  trial : 
first,  whether  it  was  incumbent  on  the  lessor  of  the  plain- 
tiff to  prove  that  the  said  Matthew  Knight  was  actually 
alive  within  twenty  years  next  before  the  commencement 
of  the  action ;  secondly,  whether  it  appeared  upon  the 
evidence  that  there  had  been  an  adverse  possession  of  the 
premises  against  the  lessor  of  the  plaintiff^  for  twenty  years 
before  the  action  brought.  The  learned  judge  stated  his 
opinion  to  the  jury  as  to  the  first  point,  that  it  was  incum- 
bent on  the  lessor  of  the  plaintiff  to  prove  that  Matthew 
Knight  was  actually  alive  within  twenty  years,  and  that  he 
had  not  proved  it ;  and  as  to  the  second  point,  that  if  Sir 
Evan  Nepean  took  as  purchaser  of  the  interest  of  George 
Knight,  then  his  possession  had  not  been  adverse  for 
twenty  years,  because  it  could  not  be  adverse  so  long  as  it 
was  uncertain  whether  Matthew  Knight  was  alive  or  dead, 
which  it  was  up  to  May  1814.  The  jury  found  that 
Matthew  Knight  was  not  proved  to  have  been  actually 
alive  within  twenty  years  next  before  the  commencement 
of  the  action,  but  that  it  did  not  appear  by  the  evidence 
that  there  had  been  an  adverse  possession  of  twenty  years 
as  against  the  lessor  of  the  plaintiff;  and  the  verdict  was 
thereupon  entered  for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of 
the  learned  Judge  on  the  first  point,  and  the  defendant  to 
his  opinion  on  the  second  point,  and  cross  bills  of  excep- 
tions were  tendered  and  sealed  accordingly,  and  writs  of 
error  sued  out  thereon.  The  case  was  argued  in  last 
Michaelmas  Vacation  by 


Sir  W.  W.  Follett,  for  the  plaintiff  in  error.— The  les- 
sor of  the  plaintiff,  in  order  to  sustain  the  action,  was 
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BtcdL  Chamber,  bound  to  prove  both  his  right  of  property  in  the  premises 

and  his  right  of  entry.    To  make  out  these,  il  became  in- 
cumbent on  him  to  shew — ^first,  that  Matthew  Knight  was 
dead ;  and  secondly^  that  the  title  fell  on  him  in  remain- 
der within  twenty  years  before  the  commencement  of  the 
action :  therefore  he  was  bound  to  prove  the   death  of 
Matthew  Knight  within  twenty  years  before  action  brought. 
It  was  contended  for  the  lessor  of  the  plaintifF,  that,  by 
analogy  to  the  statute  against  bigamy,  I  Jac*  1,  c.  11,  s.  2, 
and  the  statute  19  Car.  2,  c.  6,  as  to  estates  pur  autre  vipf 
the  presumption  of  the  death  of  Matthew  Knight  did  not 
arise  until  the  expiration  of  seven  years  after  he  was  last 
heard  of:  in  other  words,  that  he  must  be  presumed  to 
have  Uved  to  the  end  of  those  seven  years.     This  is  in 
effect,  as  to  this  point,  a  writ  of  error  from  the  judgment 
of  the  Court  of  King's  Bench  (a),  which  decided  that 
there  was  no  legal  presumption  at  all  as  to  the  time  of  his 
death.     It  is  not  necessary,  therefore,  to  refer  again  to 
the  authorities  cited  on  that  occasion ;  but  a  case  has  beeo 
since  decided,  in  which  the  same  doctrine  was  re-stated. 
In   Rex  V.  Inhabitants  of  Harborne  (6),  on  an   appeal 
against  an  order  of  removal  of  a  female  pauper,  the  re* 
spondents  having  proved  her  settlement  by  marriage,  the 
appellants  shewed  that  the  husband  had  been  previously 
married,  and  that  a  letter  had  been  written  by  his  first 
wife,  bearing  date  twenty-five  days  before  the  second  mar- 
riage, from  Van  Diemen's  Land.     The  Sessions  having 
on  this  evidence  quashed  the  order  of  removal,  the  Court 
of  King's  Bench  held  that  they  were  warranted  in  so 
doing,  for  they  might  presume  that  the  first  wife  was  living 
at  the  time  of  the  second  marriage.     Rex  v.  Twynittg  (e) 
had  been  cited  as  an  authority  to  the  contrary.     Lord 
Denman^  C.  J.,  says  {d):  "1  must  take  this  opportunity  of 


(a)  5  B.  &  Ad.  93;  2  Nev.  & 
M.  225. 
(6)  2  Ad.  &E.  540;  4  Nev.  & 


M.d41. 

(c)  2  B.  &  Aid.  386. 

(d)  2  Ad.  &  £.  544. 
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saying,  that  nothing  can  be  more  absurd  than  the  notion  Exek.  CAan5«r, 
that  there  is  to  be  any  rigid  presumption  of  law  on  such 
questions  of  fact,  without  reference  to  accompanying  cir- 
cumstances :  such,  for  instance,  as  the  age  or  health  of 
the  party.    There  can  be  no  such  strict  presumption  of 
law.     In  Doe  d.  Knight  v.  Nepean  the  question  arose 
much  as  in  Rex  v.  Twyning.    The  claimant  was  not  barred, 
if  the  party  was  presumed  not  dead  till  the  expiration 
of  the  seven  years  from  the  last  intelligence.    The  learned 
judge  who  tried  the  cause  held  that  there  was  a  legal  pre- 
sumption of  life  until  that  time,  and  directed  a  verdict 
for  the  plaintiff;  because,  if  there  was  a  legal  presump* 
tion,  there  was  nothing  to  be  submitted  to  the  jury.     But 
this  Court  held  that  no  legal  presumption  existed,  and  set 
the  verdict  aside.  ...    I  think  the  only  questions  in  such 
cases  are,  what  evidence  is  admissible,  and  what«inference 
may   fairly  be  drawn  from  it."    There  is  another  case, 
which  was  not  referred  to  on  the  argument  in  the  Court 
of  ELing's  Bench — Patterson  v.  Black  (a).     There,  in  an 
action  on  a  policy  of  insurance  on  the  life  of  one  Macleane^ 
from  the  30th  January,  177^,  to  the  30th  January,  1778, 
it  appeared  in  evidence,  that  about  the  28th  of  November, 
1777,  Macleane  sailed  from  the  Cape  of  Good  Hope  in  the 
Swallow  sloop  of  war,  which,  not  being  afterwards  heard 
off  was  supposed  to  have  been  lost  in  a  storm  off  the 
Western  Islands.     In  order  to  prove  the  death  of  Mac- 
leane before  the  30th  of  January,  1778,  the  plaintiff  called 
witnesses  to  prove  the  ship's  departure  from  the  Cape,  and 
several  captains  swore  that  they  sailed  the  same  day ;  that 
the  Swallow  must  have  been  as  forward  in  her  course  as 
they  were  on  the  13th  or  14th  of  January,  when  they 
encountered  a  most  violent  storm ;  and  that  she  was  much 
smaller  than  their  vessels,  which  weathered  it  with  dif- 
ficulty.  Lord  Mansfield  left  it  to  the  jury  to  say,  whether, 


(a)  Park  los.  644. 
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Exch,  Chamber,  under  all  the  circumstances^  they  thought  the  evidence 

sufficient  to  convince  them  that  the  party  died  before  the 
expiration  of  the  time  limited  in  the  policy :  adding,  that 
if  they  thought  it  so  doubtful  as  not  to  be  able  to  form  an 
opinioui  the  defendant  ouglit  to  have  their  verdict*  There 
would  be  many  cases  in  which  such  a  presumption  as  that 
which  is  contended  for  would  materially  affect  the  title  to 
land,  and  would  yet  be  altogether  contrary  to  the  fact. 
The  courts  have  therefore  invariably  said,  that  there  is  no 
presumption  as  to  the  lime^  although  there  is  as  to  the 
fact,  of  the  death.  Here  no  evidence  whatever  was  given 
to  shew  the  time  of  the  death. 

But  it  is  said,  and  the  learned  judge  so  expressed  his 
opinion,  that,  as  Sir  Evan  Nepean  took  as  purchaser  from 
George  Knight,  his  possession  was  not  adverse  so  long  as 
it  was  uncertain  whether  Matthew  Knight  was  alive  or 
dead,  that  is,  not  until  the  end  of  the  seven  years.     But 
the   certainty  of  his  death   does   not   exist   even   now, 
although  the  courts  may  presume  it  if  legal  proceedings  are 
taken.  The  presumption  then  made  is  this,  and  no  more, — 
that  he  died  atsome  time  within  the  first  seven  years,  dur- 
ing which  he  has  not  been  heard  of.   It  is  altogether  imma- 
terial that  Sir  Evan  Nepean's  possession  was  not  adverse 
to  Matthew  Knight,  the  tenant  for  life;  the  moment  he 
died,  the  possession  became  adverse  to  his  remainderman. 
The  right  of  entry  accrues  to  the  remainderman,  under 
such  circumstances,  as  soon  as  he  has  a  right  to  treat  the 
party  in   possession   as   a   trespasser — that   is,   immedi- 
ately on  the  death  of  the  tenant  for  life.     The  question 
is  therefore   identical  with   the   former — when,  namely, 
did  the  death  of  the  tenant  for  life  occur?     The  statutes 
of   limitation    themselves   contain    no    reference   to   the 
doctrine  of  adverse  possession,  which  has  been  engrafted 
by  the  courts   upon  the  statute  21  Jac.  1,  c.  16.     That 
statute  simply  enacts,  "  that  no  person  or  persons  shall 
make  any  entry  into  any  lands,  &c.,  but  within   twenty 
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years  next  after  his  or  their  title,  which  shall  first  descend  E*eh,  CkamUr, 
or  accrue  to  the  same,  and  in  default  thereof  such  persons 
so  not  entering,  and  their  heirs,  shall  be  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made.'*  In  the 
case,  then,  of  the  tenancy  of  a  particular  estate,  with  an  es- 
tate of  remainder,  when  does  the  remainder-man's  title  ac« 
crue  to  him  ?  Undoubtedly  at  the  death  of  the  tenant  of  the 
particular  estate.  Suppose  Matthew  Knight  died  in  1808, 
had  not  the  remainder-man  full  right  then  to  enter?  The 
question  is  not  whether  tlie  remainder-man  acquiesced  in  a 
continuance  of  the  possession  under  the  tenant  for  life ; 
that  would  be  a  question  for  the  jury.  The  recent  act  for 
the  limitation  of  actions,  3  &  4  Will.  4,  c.  27,  does  not 
alter  the  case.  The  2nd  section  enacts,  that  after  the  SIst 
December,  1833,  "  no  person  shall  make  an  entry  or  dis* 
tress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the  right 
to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  some  person  through  whom  he 
claims,  or  if  such  right  shall  not  have  accrued  to  any  per- 
son through  whom  he  claims,  then  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringing  the  same.''  And  the  5th 
section  djeclares,  that  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in  reversion  or  re- 
mainder, such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  when  it  became  an  estate  or  interest  in  pos- 
session. Here  the  right  of  entry  accrued,  and  the  estate 
vested  in  possession,  on  the  death  of  the  tenant  for  life. 
The  whole  case,  therefore,  resolves  itself  into  the  same 
question  which  was  determined  by  the  Court  of  King's 
Bench — when  did  that  death  happen  ?  No  doubt  some 
acts  of  the  party  in  remainder  may  prevent  the  possession 
under  the  tenant  for  life  from  being  adverse  to  himself,  as 
in  the  case  of  a  void  lease  for  years  by  the  tenant  for  life, 
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Mxck.  CkamUr,  and  receipt  of  rent  under  it  by  the  reroainder*num :  Bit 
^^'"  d.  Brune  v.  Prideaux  (a),  Denn  v.  RawUngs  (b) ;  and  ao 
of  other  acts  shewing  a  recognition  of  the  continuance  of 
possession;  but  if  no  such  act  be  shewn,  the  occupatioo 
is  adverse  from  the  death  of  the  tenant  for  life.  If  the 
possession  here  was  not  adverse.  Sir  £van  Nepean  wai 
tenant  to  Paul  Slade  Knight,  otherwise  there  baa  beeo  a 
disseisin.  If  any  such  presumption  could  arise,  it  was  &r 
the  jury ;  but  it  could  not,  because  Sir  £yan  Nepean  wai 
clearly  claiming  in  his  own  right,  at  all  events  from  the 
death  of  Matthew  Knight.  The  doctrine  of  adverse  pot* 
session  was  adopted  on  the  principle  that  the  rigU  of 
entry  did  not  accrue  until  the  occupation  of  the  land  be* 
came  no  longer  permissive,  as  in  the  case  of  landlord  and 
tenant,  or  of  trustee  and  cestui  que  trust.  So,  in  the  case 
of  a  joint  tenancy  or  tenancy  in  common ;  though  each 
party  has  a  right  to  come  upon  the  land,  he  has  no  right 
of  entry  to  make  a  demise  to  the  exclusion  of  the  other 
party.  So  also  the  mortgagor,  being  in  possession  with 
the  consent  of  the  mortgagee,  in  whom  the  legal  estate  is 
Tested,  is  his  tenant :  Partridge  v.  Bere  (c).  Hall  ▼•  Dee 
d.  Surtees  (d).  Here  it  is  clear  there  was  no  occupation 
by  the  consent  of  the  remainder-man.  In  Doe  d.  Parker  r, 
Gregory  {e)t  where  a  widow,  tenant  for  life  of  lands  settled 
upon  her  by  a  deceased  husband  by  way  of  jointure, 
married  again,  and  levied  a  fine  of  the  lands  jointly  with 
her  second  husband,  and  died,  and  the  husband  held  for 
more  than  twenty  years  after  her  death,  it  was  held  that 
bis  possession  was  adverse  against  the  reversioner  after  her 
death,  although  he  had  originally  come  into  possession 
lawfully,  because  he  could  have  been  treated  as  a  tres- 
passer immediately  on  the  wife's  death.  Suppose  it  were  ne* 
cessary  to  plead  the  Statute  of  Limitations  specially,  what 


(a)  10  East,  158. 

(6)  Ibid.  261. 

(0  6  B.  &  Aid.  604. 


{d)  5  B.  &  Aid.  687. 
(e)  2  Ad.  &  £.  14 ;   4  Nev.  & 
M.d08. 
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would  the  party  have  to  prove  under  it ! — that  his  fight  of  Bxek.  Ckamb^, 
entry  accrued  within  twenty  years.  The  question,  therefore^ 
whether  the  possession  was  adverse  to  the  tenant  for  life 
orjiot,  is  immaterial;  since  the  plaintiff's  right  of  entry 
accroedy  and  his  estate  vested  in  possession,  on  the  death 
of  the  tenant  for  life.  If,  on  the  other  hand,  the  question 
as  to  adverse  possession  has  reference  to  a  possession  ad- 
verse as  against  the  remainder-man  only,  that  was  a  ques- 
tion for  the  jury ;  but  there  was  no  fact  from  which  to 
infer  that  it  was  permissive. 


The  Altomey-Generalp  contri. — The  consequence  of 
determining  both  the  points  in  this  ease  against  the  lessor 
of  the  plaintiff  will  necessarily  be,  that  his  time  for  bring- 
ing an  ejectment  is  abridged  to  thirteen  years  instead  of 
twenty.  He  could  not  bring  it  until  the  end  of  seven 
years  after  May  1807:  if  he  had  laid  his  demise  earlier 
than  May  1814,  he  must  have  inevitably  failed  on  this 
evidence,  because  the  presumption  of  the  fact  of  the  death 
had  not  yet  arisen.  The  plaintiff  is,  however,  it  is  sub- 
mitted, entitled  to  judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession :— This 
case  does  not  fall  within  the  statute  8  &  4  Will.  4,  c.  S7. 
The  enactments  of  that  statute  had  for  their  object  to  get 
rid  of  the  uncertainty  as  to  the  law  of  adverse  possession, 
which  formed  so  great  an  impediment  in  (he  tracing  of 
titles.  But  the  Ifith  section  saved  this  case  from  the 
operation  of  the  previous  sections,  giving  the  further 
period  of  five  years,  during  which  the  doctrine  of  adverse 
possession  was  to  remain*  as  before.  [PMeson^  J. — ^That 
is  where  the  possession  was  not  adverse  at  the  passing  of 
the  act.3  It  is  retrospective  through  the  whole  past  pe- 
riod, and  gives  five  years  more  for  the  purpose  of  bringing 
ejectment.  Then,  how  did  this  ease  stand  under  the  old 
law  ?  Matthew  Knight,  the  tenant  for  life,  having  become 
bankrupt,  his  assignees  convey  his  iqterest  to  George 
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Bxeh.  Chamber,  Knight;  he  mortgages  to  Travers,  and  Travers  assigof 

his  mortgage  to  Sir  Evan  Nepean,  who  becomes  possessed 
of  the  equity  of  redemption  as  well  as  of  the  mortgage  term. 
Sir  Evan  Nepean,  therefore,  represents  George  KDight, 
who  represents  Matthew.  Then  with  regard  to  the  ac- 
tual possession :  George  Knight  occupied  the  premises 
till  December,  1807;  Way  (the  tenant  under  Travers) 
succeeded,  and  held  till  1814;  then  came  in  the  te- 
nant of  Sir  Evan  Nepean.  It  might  be  contended  that, 
at  the  time  when  the  8  &  4  Will.  4,  c.  27  passed,  there 
had  been  no  adverse  possession  at  all.  Where  the  pos- 
session is  at  first  lawful  by  the  party's  entering  in  his 
own  righti  it  does  not  become  unlawful  by  bis  continoanoe 
in  possession  after  the  period  when  he  is  in  possession  by 
right.  In  Doe  v.  Gregory^  the  husband  did  not  pretend 
to  hold  under  his  wife :  he  did  not  come  in  lawfully  by 
right.  IPatieson^  J. — ^The  whole  of  that  case  is,  that 
there  may  be  an  unlawful  possession  which  does  not 
amount  to  a  disseisin.]  There  must  be  an  ouster,  an  in- 
tention to  disseise,  otherwise  there  is  no  disseisin ;  and  it 
has  been  always  held  that  the  statute  of  21  Jac.  I,  does 
not  begin  to  run  until  after  an  ouster  or  disseisin.  The 
most  familiar  example  is  where  there  are  two  sons,  and 
the  younger  enters  and  keeps  possession ;  the  statute  does 
not  run  against  the  elder  unless  he  is  actually  ousted  or 
disseised :  Reading  v.  Roysion  {a).  In  Doe  d.  BurreU  v. 
Perkins  (A),  tenant  for  life  leased  for  her  life,  and  died  in 
1799,  and  the  lessee  continued  in  possession  without  pay- 
ment of  rent  till  his  death  in  1805,  when  his  son  took 
possession,  and  continued  without  payment  of  rent,  and  in 
1807  levied  a  fine  with  proclamations:  it  was  held  that 
the  remainder-man  in  fee  might  maintain  ejectment  against 
him  without  an  actual  entry  to  avoid  the  fine,  or  a  notice 
to  determine  the  tenancy.     Lord  EUenborough  said,  *'  In 


(a)  Salk.  423. 


{h)  3  M.  &  Sdw.  271. 
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order  to  constitute  a  title  by  disseisin,  there  must  be  a  ExcH.  Chamber^ 

1837* 
wrongful  entry;  but  here  has  been  no  wrongful  entry,  but 

only  a  wrongful  continuance  of  the  possession,  therefore 
there  was  no  disseisin,*^  [Patlesonj  J. — The  point  of 
adverse  possession^  as  distinguished  from  disseisin,  did 
not  arise  there,  because  the  ejectment  was  brought  within 
twenty  years  of  the  death  of  the  tenant  for  life«]  But  the 
doctrine  laid  down  went  to  the  extent  that  it  might  have 
been  brought  even  beyond  the  twenty  years ;  the  validity 
of  the  fine  depended  on  the  question,  whether  the  pos« 
session  was  adverse  or  not ;  and  it  was  held  that  neither 
by  right  nor  by  wrong  the  conusor  had  anything  in  the 
premises.  The  case  is  altogether  at  variance  with  the  ar- 
gument on  the  other  side,  that  the  Statute  of  Limitations 
always  begins  to  run  from  the  time  when  the  original  right 
of  entry  accrues.  The  same  general  doctrine,  that  where 
the  original  entry  is  lawful,  the  mere  continuance  of  pos- 
session does  not  make  it  adverse,  is  laid  down  in  many 
other  cases  :  Hall  v.  Doe  d.  Surtees  (a),  Doe  d.  Colclough 
V.  Hulse  (6),  Doe  d.  Souter  v.  HuU  (c),  Doe  d.  Smith  v. 
Pike  (c/),  Doe  d.  Roffey  v.  Harbrow  (e).  The  case  of  Doe 
d.  Forsier  ▼•  Scotl  (/),  which  was  cited  at  the  trial  as  an 
authority  the  other  way,  turned  merely  on  the  construction 
of  a  grant  of  copyholds.  On  these  authorities,  if  Sir 
Evan  Nepean  entered  rightfully,  as  the  purchaser  of 
Matthew  Knight's  life  estate,  without  any  intention  to 
disseise,  his  continuance  in  possession  did  not  make  the 
statute  begin  to  run.  There  would  be  no  pretence  for 
considering  George  Knight's  possession  adverse,  if  he 
himself  had  held  over ;    and  all  the  others  have  come  in 


(a)  5  B.  &  Aid.  687 ;  1  Dowl. 
&R.d40. 

(b)  dB.&Cr.  757;  5  Dowl.  & 
R.650. 

(c)  2  Dowl.  &  R.  38. 

(d)  dB.&Ad.  738}  1  Nev.& 


M.  385. 

(e)  3  Ad.  &  E.  68,  n. ;  1  Nev. 
St  M.  422. 

(/)  4B.  &  Cr.  706}  7  D.  & 
R.190. 
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jBffdk*  Ouumbir,  under  him.    And  if  the  posseBsion  of  Sir  Bran  Nepceo 

was  the  potfiesion  of  Knight,  it  followed  a«  a  condmiHi 
of  laWf  that  it  was  not  a  case  of  adverse  possession,  and 
there  was  nothing  to  be  left  to  the  jury.  Nor  eotdd  Sir 
Evan's  possession  be  adverse,  that  is,  as  claiming  by  so 
adverse  title,  during  the  seven  years  while  it  was  uncertaio 
whether  Matthew  was  dead.  It  is  dear  be  believed  tm 
alive  in  1808,  when  he  was  treating  for  his  life  iaterest  | 
and  it  is  equally  clear  he  never  set  up  any  pretence  to 
hold  adversely  to  the  remainder-man. 

Secondly. — It  is  submitted  that  the  ordinary  presumptioD 
of  law  is,  that  a  party  lives  during  the  period  of  seveo  years 
after  he  was  last  heard  of.  That  presumption  may  be  re- 
butted by  circumstances :  as  by  proof  that  the  party  was 
aged,  or  infirm,  or  exposed  to  extraordinary  per3;  sad 
will  subsist  only  in  the  absence  of  any  circamstanees 
to  rebut  it.  Thus,  in  Patterson  v.  Blacky  there  was  a 
storm,  and  probable  shipwreck.  Wai$en  v.  King  (a)  is  not 
in  point,  because  Lord  EUenborough  there  proceeded  en 
the  rule  adopted  in  insurance  law,  that  a  vessel  proved  to 
have  sailed,  and  not  to  have  been  heard  of  for  several 
years,  may  be  considered  as  lost ;  and  there  is  no  other 
decision  to  support  the  judgment  of  the  Court  of  King's 
Bench  in  the  present  case.  [  Vaugha  n  ,B.— -Is  notths 
presumption  rather  that  life  endures  through  the  seven 
years,  than  that  it  expires  within  the  seven  years,  accord* 
ing  to  Doe  d.  Oeorge  v.  Jesson  (6).]  Lord  EUenborough 
there  laid  it  down,  that  **  the  presumption  of  the  duration 
of  life,  with  respect  to  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the  time  when 
they  were  last  known  to  be  living.**  It  is  most  convenient 
that  such  a  definite  period  should  be  fixed  \  it  draws  the 
line  distinctly,  and  prevents  confusion  \  and  the  analogy 
with  the  several  statutes  by  which  such  a  x>6riod  is  limited 


(a)  1  Stark.  N.  P.  C.  121. 


(6)  6  Easi,  80. 
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is  then  complete*  Against  the  lessor  of  the  plaintiffi  the  Art*.  Ckamkmr^ 
presumption  is  that  Matthew  Knight  lived  seven  years 
from  May  1807;  for  him,  the  presumption  is  that  he 
lived  no  longer.  If  it  be  otherwise,  this  absurdity  fol* 
lows :  if  this  ejectment  had  been  brought  within  twenty 
years  from  May  1807|  it  is  admitted  it  might  have  been 
sustained ;  but  if  it  had  been  brought  within  seven  years 
from  that  period,  the  plaintiff  must  have  been  nonsuited. 
The  law  presumes  that  the  party  lives  seven  years,  there- 
fore  the  action  cannot  be  brought  sooner:  and  that 
he  died  at  the  end  of  seven  years,  therefore  it  may  be 
brought  within  twenty  years  after.  The  demise  might 
be  laid  the  very  day  after  the  expiration  of  the  seven 
years,  but  not  earlier.  The  question  is,  is  not  the  same 
presumption  to  be  made  as  to  the  limitation,  as  is  made  as 
to  the  commencement,  of  the  action  ?  [Patteson^  J. — It 
does  not  appear  to  me  to  be  a  matter  of  analogy  merely  to 
the  Stat,  of  1 9  Car.  S,  c.  6 ;  that  seems  to  me  to  be  the  govern- 
ing statute  on  this  very  subject.]  That  statute  enacts,  that 
where  cestui  que  vies  shall  absent  themselves  by  the  space 
of  seven  years  together^  they  shall  be  accounted  as  na» 
turally  dead — that  is,  at  the  expiration  of  the  seven  years. 
[Coleridge,  J. — The  preamble  shews  that  the  inconve^* 
nience  to  be  remedied  was  only  the  inability  to  prove  the 
death.]  Rex  v.  Inhabitants  ofHarborne  (a)  is  distinguish- 
able ;  it  only  shews  that  the  law  will  presume  that  life 
continues  for  twenty-five  days.  IPatteson,  J.,  referred  to 
Rex  V.  Twyning  (6).]  There  there  were  conflicting  pre-* 
sumptions ;  but  the  Court  admitted  the  existence  of  the 
presumption  that  life  continues  for  seven  years*  The 
dicta  of  the  judges,  and  the  convenience  of  the  case,  are 
in  favour  of  the  decision  now  contended  for:  becauae 
otherwise  the  period  of  limitation  will  inevitably  be 
abridged  in  all  such  cases  to  thirteen  years ;  and  what  in- 


(a)  2  Ad.  ^  E.  540 ;  4  Nev.  &  M.  341.  (6)  2  B.  &  Aid.  386. 
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StOf.  Chamh€r,  convenience  is  there,  on  the  other  hand,  in  holding  that 

such  a  presumption  shall  stand  until  the  contrary  is 
proved  ?  [Lord  Denman^  C.  J. — Is  it  quite  clear  that  the 
late  statute  does  not  apply  ?]  It  does  not  apply  for  two 
reasons  :  first,  it  is  retrospective ;  secondly,  this  posseasion 
was  not  adverse.  The  right  construction  of  s.  15  is,  that 
five  years  are  given  if  the  party  needs  it.  [^Paiiesan,  J. — 
The  direction  I  meant  to  give  was,  that  at  all  events  the 
possession  was  not  adverse  until  the  presumption  of  the 
fact  of  death  arose ;  I  certainly  should  not  have  taken  upon 
myself  to  decide,  without  leaving  it  to  the  jury,  that  there 
had  been  no  adverse  possession  at  all.] 

The  Court  (Sir  W.  Follett  not  being  present)  called  on 

BarstofVf  in  reply. — The  argument  on  the  other  side 
ranges  itself  under  two  heads: — First,  whether  the  onus 
of  proving  the  time  of  the  death  lay  on  the  lessor  of  the 
plaintiff^;  secondly,  whether  he  has  satisfied  it  or  not 
The  test  of  the  first  point  is,  by  supposing  a  plea  putting 
in  issue  whether  the  plaintiff's  right  accrued  within 
twenty  years  or  not.  He  must  prove  all  the  facts  which 
are  necessary  to  make  out  his  affirmative.  At  what 
point  does  the  Attorney-General  say  the  possesaion  be- 
came wrongful  ?  It  must  be  so  at  the  time  of  ejectment 
brought ;  but  he  says  it  was  rightful  at  first.  The  argu- 
ment goes  to  the  extent  that  the  possession  has  never  been 
adverse  at  all;  if  so,  the  ejectment  cannot  be  main- 
tained at  alU  The  cases  cited  on  the  other  side  are  dis- 
tinguishable. Reading  v.  Royston  need  not  be  diaputed; 
because  adverse  possession  for  twenty  years  is  evidence  of 
an  ouster  or  disseisin.  In  Doe  v.  Perkins^  the  fact  of  an 
adverse  possession  is  not  stated  at  all ;  the  case  did  not 
turn  on  the  Statute  of  Limitations,  but  on  the  efiect  of  a 
fine,  and  no  sufficient  time  had  elapsed  from  which  to  in- 
fer a  disseisin.  The  distinction  was  there  taken  between 
a  disseisin  and  adverse  possession.     It  may  be  that  the 
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defendant  has  no  title ;    but    the   question  also  occurs.  Exeh.  Chamber, 

1837 
whether  the  plaintiff  has  a  right  to  bring  his  actioni  not 

being  barred  by  the  lapse  of  time.  Hall  v.  Doe  d.  Surtees 
proceeded  altogether  on  the  peculiar  condition  of  mort- 
gagor and  mortgagee,  which  is  an  anomalous  case,  and 
cannot  aid  the  argument  on  any  other  question.  In  Doe  A, 
Colclough  V.  Hulse,  the  sole  consideration  was,  whether, 
under  the  circumstances,  the  possession  was  adverse  until 
the  death  of  a  particular  party,  the  ejectment  being 
brought  within  twenty  years  after  that  event.  Here  it 
is  agreed  that  the  right  dates  from  the  death ;  but  the 
difficulty  is  to  fix  the  death.  In  Doe  d.  Souter  v.  HuU^ 
all  that  the  Court  decided  was,  that  under  the  circum- 
stances it  was  a  case  of  tenancy  by  sufferance,  and  not  of 
adverse  possession  at  all.  So  also  in  Doe  d.  Roffey  t, 
Harbrow,  the  adverse  possession  was  negatived  by  the 
particular  facts  of  the  case.  But  the  present  case  does  fall 
within  the  S  &  4  Will.  4,  c.27,  and  is  not  within  the  ex- 
ception in  s.  15,  which  applies  only  where  the  possession 
was  not  previously  adverse.  And  the  plaintiff  must  prove 
positively  that  he  is  not  barred  by  the  lapse  of  time, 
and  has  no  right,  by  a  primfi  facie  case,  to  shift  the  onus 
to  the  other  party. 

With  respect  to  the  other  question,  there  is  no  suf- 
ficient authority  for  the  existence  of  the  presumption 
that  life  endures  for  seven  years.  Even  if  the  ques- 
tion be  doubtful,  the  conclusion  must  be  against  the  les- 
sor of  the  plaintiff.  In  the  cases  referred  to,  relating  to 
insurance,  the  precise  time  of  the  death  was  not  material : 
if  the  action  had  been  brought  more  than  six  years  after  the 
sailing  of  the  ship,  and  there  had  been  a  plea  of  the  Sta- 
tute of  Limitations,  those  cases  would  have  been  analogous. 
In  Doe  V*  Jesson,  it  was  put  to  the  jury  to  fix  the  time  as 
well  as  the  fact  of  death,  and  they  fixed  it  within  a  period 
which  excluded  the  seven  years,  and  answered  the  pur- 
poses of  the  cause.    The  whole  question  is,  is  there  any 
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Bgch,  Chamber,  absolute  presumption  of  law — can  it  be  stated  as  a  legil 

proposition  that  the  Court  must,  independently  oi 


lar  circumstances,  infer  that  life  endures  for  the  seven 
years  and  then  expires  ?  The  necessity  for  the  statutes 
referred  to  shews  that  there  was  no  such  rule  at  common 
law ;  and  the  19  Car.  2,  c.  6,  only  supplies  the  proof  of 
the  fad  of  death. 

Cur.  ady.  Tult. 


In  Trinity  Vacation,  the  judgment  of  the  Court  was 
delivered  by 

Lford  Dbnman,  C.  J. — The  lessor  of  the  pliuntiff  claiaiH 
ed  as  grantee  in  rerersion  of  a  copyhold  estate,  on  the 
death  of  Matthew  Knight.  Matthew  Knight  went  to 
America  in  December  1806,  or  early  in  1807,  and  the  last 
account  that  was  heard  of  him  was  by  a  letter  written  by 
him  from  Charleston,  which  was  received  in  England  in 
May,  1807.  The  declaration  in  this  cause  was  served 
on  the  18th  January,  1834.  At  the  trial,  evidence  was 
given  to  shew  that  the  defendant  came  into  possession  as 
a  purchaser  of  the  interest  of  George  Knight,  who  held 
for  the  life  of  Matthew  Knight. 

Two  questions  arose.  First,  whether  the  lessor  of  the 
plaintiff  was  bound  to  give  some  evidence  as  to  the  predss 
time  of  Matthew  Knight*s  death,  in  order  to  shew  that  he 
had  brought  this  action  within  twenty  years  of  his  death, 
or  whether  the  presumption  of  his  being  alive  continued 
to  the  last  moment  of  the  seven  years  since  he  was  last 
heard  of,  when  the  law  presumes  that  he  was  dead,  and 
which  was  within  twenty  years  next  before  the  commence* 
ment  of  the  action.  Secondly,  whether,  on  the  supposi* 
tion  that  the  defendant  came  in  as  a  purchaser  of  George 
Knight's  interest,  diere  had  been  twenty  years'  adverse 
possession  as  against  the  lessor  of  the  plaintiff. 

The  learned  Judge  told  the  jury  it  was  incumbent  on 
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the  lessor  of  the  plaintiff  to  prove  that  Matthew  Knight  Bxek.  CJumbtr, 
was  actually  alive  within  twenty  years  before  the  com- 
mencement of  the  action^  and  that  he  had  not  proved  that 
fact  by  merely  shewing  that  seven  years  since  he  was  last 
heard  of  expired  within  twenty  years  next  before  the  com* 
mencement  of  the  action :  on  which  the  counsel  for  the 
lessor  of  the  plaintiff  tendered  a  bill  of  exceptions.  The 
learned  Judge  also  told  the  jury,  that  if  they  were  of  opi- 
nion that  the  defendant  took  as  purchaser  of  the  interest 
of  George  Knightj  his  possession  had  not  been  adverse  for 
twenty  years,  because  it  could  not  be  adverse  as  long  as  it 
was  uncertain  whether  Matthew  Knight  was  alive  or  not, 
which  it  was  up  to  May,  1814.  Upon  this  the  counsel  for 
the  defendant  tendered  a  bill  of  exceptions.  The  jury 
found  that  it  was  not  proved  that  Matthew  Knight  was 
alive  within  twenty  years,  but  that  it  did  not  appear  that 
there  was  an  adverse  possession  of  twenty  years ;  and  un-^ 
der  the  learned  Judge's  direction,  they  found  their  verdict 
for  the  lessor  of  the  plaintiff. 

It  seems  the  statute  of  the  3  &  4  Will.  4,  c.  27,  was  not 
adverted  to  at  the  trial,  but  only  on  the  case  being  argued 
before  the  Court.  We  are  all  clearly  of  opinion  that  the 
second  and  third  sections  of  that  act  (which  came  into  ope« 
ration  on  the  1st  of  January,  1834,  seventeen  days  before 
this  action  was  commenced)  have  done  away  with  the 
doctrine  of  non-adverse  possession,  and  except  in  cases  fall* 
ing  within  the  fifteenth  section  of  the  act,  the  question  is 
whether  twenty  years  have  elapsed  since  the  right  accrued^ 
whatever  be  the  nature  of  the  possession.  The  right  of 
entry  in  this  case  accrued  on  the  death  of  Matthew  Knight. 
Then,  as  the  first  and  second  questions  were  identical,  the 
learned  Judge  was  wrong  in  putting  any  distinct  and  sepa- 
rate question  to  the  jury  on  the  nature  of  the  possession, 
unless  the  case  be  within  the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession 
was  not  adverse,  according  to  the  former  state  of  the  law, 
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BteiL  Chamber,  at  the  time  of  the  passing  of  the  act — that  is,  the  S4th  July 

1833.  If  that  point  had  been  raised  at  the  trial,  it  is  plain 
the  jury  would  have  been  satisfied  that  the  possession  was 
adverse  on  the  24th  July,  1833,  for  we  know  by  the  re- 
port of  Doe  d.  Knight  v*  Nepeant  that  an  action  had  been 
brought  and  tried  between  the  same  parties  some  time 
before  that  date.  Whether,  therefore,  the  learned  Judge 
took  a  right  view  of  the  defendant's  possession  or  not,  un- 
der the  former  state  of  the  law,  is  immaterial;  the  8&4 
Will*  4,  c.  27,  applies  to  the  case,  and  the  direction  in 
respect  of  which  the  defendant's  bill  of  exceptions  was 
tendered  was  therefore  wrong. 

Still,  it  is  necessary  to  determine  the  first  and  principal 
point  in  the  case,  because,  if  the  learned  Judge's  direction 
was  ako  wrong  as  to  that,  the  lessor  of  the  plaintiff  would 
be  entitled  to  retain  the  verdict,  although  he  obtained  it 
on  another  ground.  The  Court  is  therefore  called  on  to 
review  the  decision  of  the  Court  of  King's  Bench  in  Doe 
V.  Nepean.  The  doctrine  there  laid  down  is,  that  where 
a  person  goes  abroad,  and  is  not  heard  of  for  seven  years, 
the  law  presumes  the  fact  that  such  person  is  dead,  but 
not  that  he  died  at  the  beginning  or  the  end  of  any  parti- 
cular period  during  those  seven  years  ;  that  if  it  be  im- 
portant to  any  one  to  establish  the  precise  time  of  such 
person's  death,  he  must  do  so  by  evidence  of  some  sort, 
to  be  laid  before  the  jury  for  that  purpose,  beyond  the 
mere  lapse  of  seven  years  since  such  person  was  last 
heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are 
all  of  opinion  that  the  doctrine  so  laid  down  is  correct 
It  is  conformable  to  the  provisions  of  the  statute  of  James 
I.  relating  to  bigamy,  more  particularly  to  the  statute 
19  Car.  2,  c.  6,  relating  to  this  very  matter,  the  words 
of  which  distinctly  point  at  the  presumption  of  the  fact 
of  death,  but  not  at  the  time:  it  is  conformable  also  to 
decisions  on  questions  of  bigamy  and  on  policies  of  insar- 
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ance,  and  it  is  supported  and  confirmed  by  the  case  of  Bzeh.  (^ambtrt 
Rex  ▼•  fnhabiianis  of  Harborne.  It  is  true,  the  law  pre- 
sumes that  a  person  shewn  to  be  alive  at  a  given  time  re- 
mains alive  until  the  contrary  be  shewn,  for  which  reason 
the  onus  of  shewing  the  death  of  Matthew  Knight  lay  in 
thb  case  on  the  lessor  of  the  plaintiff.  He  has  shewn  the 
death,  by  proving  the  absence  of  Matthew  Knight,  and  his 
not  having  been  heard  of  for  seven  years,  whence  arises,  at 
the  end  of  those  seven  years,  another  presumption  of  law, 
namely,  that  he  is  not  then  alive ;  but  the  onus  is  also  cast 
on  the  lessor  of  the  plaintiff  of  shewing  that  he  has  com- 
menced his  action  within  twenty  years  after  his  right  of 
entry  accrued,  that  is,  after  the  actual  death  of  Matthew 
Knight.  Now,  when  nothing  is  heard  of  a  person  for 
seven  years,  it  is  obviously  a  matter  of  complete  uncer- 
tainty at  what  point  of  time  in  those  seven  years  he  died; 
of  all  the  points  of  time,  the  last  day  is  the  most  impro- 
bable, and  most  inconsistent  with  the  ground  of  presuming 
the  fact  of  death.  That  presumption  arises  from  the  great 
lapse  of  time  since  the  party  has  been  heard  of;  because 
it  is  considered  extraordinary,  if  he  was  alive,  that  he 
should  not  be  heard  of.  In  other  words,  it  is  presumed 
that  his  not  being  heard  of  has  been  occasioned  by  his 
death,  which  presumption  arises  from  the  considerable 
time  that  has  elapsed.  If  you  assume  that  he  was  alive  on 
the  last  day  but  one  of  the  seven  years,  then  there  is 
nothing  extraordinary  in  his  not  having  been  heard  of  on 
the  last  day  ;  and  the  previous  extraordinary  lapse  of  time, 
during  which  he  was  not  heard  of,  has  become  immaterial 
by  reason  of  the  assumption  that  he  was  living  so  lately. 
The  presumption  of  the  fact  of  death  seems,  therefore,  to 
lead  to  the  conclusion  that  the  death  took  place  some  con« 
siderable  time  before  the  expiration  of  the  seven  years. 

It  is  true,  the  doctrine  will  often  practically  limit  the 
time  for  bringing  the  action  of  ejectment  in  such  cases ; 
and  circumstances  may  be  supposed,  as  of  a  lease  for  seven 
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Badu  Chamber,  years  commencing  on  the  death  of  A«,  or  of  m  promitaoiy 
I.     ^'  ^     note  payable  two  months  after  A.'s  death,  mnd  many  other 
Nepbav       cases  which  might  be  put,  in  which  it  would  be  difficult  to 
carry  into  effect  certain  contracts,  or  to  have  remedies  fot 
the  breach  of  them,  if  the  parties  interested,  instead  of 
making  inquiry  respecting  the  person  on  whose  life  so 
much  depended,  chose  to  wait  for  the  legal  presumption. 
Such  inconveniences  may  no  doubt  arise,  but  they  do  not 
warrant  us  in  laying  down  a  rule  that  the  party  shall  be 
presumed  to  have  died  on  the  last  day  of  the  seven  years, 
which  would  manifestly  be  contrary  to  the  fact  in  almost 
all  instances.     No  such  rule  is  enacted  by  the  statute,  nor 
is  any  one  authority  adduced  in  which  any  such  rule  has 
been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the 
beginning  of  seven  years  and  the  end  of  them,  and  the 
period  to  which  the  death  should  be  referred,  as  seems  at 
one  time  to  have  been  assumed.  We  adopt  the  doctrine 
of  the  Court  of  King's  Bench,  that  the  presumption  of 
law  relates  only  to  the  fact  of  death,  and  that  the  time  of 
death,  whenever  it  is  material,  must  be  a  subject  of  distinct 
proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned 
Judge's  direction  to  the  jury,  in  respect  of  which  the  lessor 
of  the  plaintiff*  tendered  a  bill  of  exceptions,  was  correct, 
and  that  the  verdict  ought  to  have  been  found  for  the  de- 
fendant ;  but  as  we  cannot  order  it  to  be  so  entered,  the 
result  is  that  the  verdict  found  for  the  lessor  of  the  plain- 
tiff" must  be  set  aside,  and  a  venire  de  novo  awarded. 


Venire  de  novo  awarded. 


All 


INDEX 
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PRINCIPAL    MATTERS. 


ACCOUNT  STATED. 

A.  kept  cash  with  B.,  a  banker, 
and  the  balances  to  his  credit  were 
stated  from  time  to  time  in  a  pass- 
book. A.  became  a  lunatic,  but  the 
account  continued  to  be  kept  with  his 
family,  and  in  the  pass-book,  the  en- 
tries in  which  were  in  B.'s  hand- 
writing, a  balance  was  stated  to  the 
credit  of  A. : — Held^  that  this  was 
not  eridence  to  support  a  count  on 
an  account  stated  with  A.,  in  an  ac- 
tion brought  by  his  representative 
against  B.,  to  recover  the  amount  of 
such  balance.     Tarbuck  v.  Bispham. 

ft 

ACTION  ON  THE  CASE. 

See  Pleadino  III.,  2,  d. 
Seduction. 

I.  By  whom  Maintainable, 

In  case,  the  declaration  stated,  that 
L.,  the  father  of  the  plaintiff,  bar- 
gained with  the  defendant  to  buy  of 
him  a  gun,  to  wit,  for  the  use  of  him- 
self and  his  sons;  and  the  defendant 
then,  by  falsely  and  fraudulently  war- 
ranting the  gun  to  have  been  made 
by  N.,  and  to  be  a  good,  safe,  and 
secure  gun,  then  sold  the  gun  to  L.» 


for  the  use  of  himself  and  his  sons, 
for  24/. ;  whereas  in  truth  and  in  fact 
the  defendant  was  guilty  of  great 
breach  of  duty,  and  of  wilful  deceit, 
negligence,  and  improper  conduct,  in 
this,  that  the  gun  was  not  made  by 
N.,  nor  was  a  good,  safe,  and  secure 
gun,  but  on  the  contrary  thereof,  was 
made  by  a  very  inferior  maker  to  N., 
and  was  a  bad,  unsafe,  Hi-manufac- 
tured and  dangerous  gun,  and  wholly 
unsound  and  of  very  inferior  mate- 
rials; of  all  which  the  defendant,  at 
the  time  of  such  warranty  and  sale, 
had  notice:  and  that  the  plaintiff, 
knowing  and  confiding  in  the  said 
warranty,  used  the  gun,  which  but 
for  the  warrant  he  would  not  have 
done :  and  that  the  gun  being  in  the 
hands  of  the  plaintiff,  by  reason  and 
wholly  in  consequence  of  its  weak, 
dangerous,  and  insufficient  construc- 
tion and  materials,  burst  and  ex* 
ploded:  whereby  the  plaintiff  was 
greatly  wounded,  &c.,  and  wholly 
by  means  of  the  premises,  breach  of 
duty,  and  improper  conduct  of  the 
defendant,  lost  the  use  of  his  hand : — 
HeUi^  (af\er  verdict  for  the  plaintiff 
on  the  plea  of  not  guilty,  and  on  other 
pleas  denying  the  warranty,  and  that 
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the  gun  was  unsafe,  &c.),  that  the  ac- 
tion was  maintainable.  Langridgev, 
Levy,  519 

II.  Against  whom  Maintainable* 

A.  borrowed  of  B.  a  horse  and 
chaise,  and  went  in  it,  accompanied 
by  C,  on  an  excursion  of  pleasure, 
C.  driving.  By  C.'s  mismanagement, 
the  horse  and  chaise  were  driven 
against  and  injured  the  plaintiff's 
horse: — Held^  that  an  action  on  the 
case  might  be  maintained  for  the  in- 
jury against  A.,  on  a  declaration 
charging  that  he  was  possessed  of 
and  driving  the  horse  and  chaise,  and 
that  by  his  negligent  driving  the  in- 
jury was  occasioned.  WheatUy  v. 
Patriek,  650 

ADVERSE  POSSESSION. 

By  the  statute  d  &  4  W.  4,  c.  27, 
8.  3,  the  doctrine  of  non  •adverse  pos- 
session is  done  away  with,  except  in 
the  cases  provided  for  by  s.  15  ;  and 
an  ejectment  must  be  brought  within 
twenty  years  after  the  original  right 
of  entry  of  the  plaintiff  (or  of  the 
party  under  whom  he  claims)  ac- 
crued, whatever  be  the  nature  of  the 
defendant's  possession.  Nepean  v. 
Doe  d.  Krught,  894 

AGREEMENT. 

Effect  of  Alteration  in. 

By  agreement  dated  8th  Septem- 
ber, the  defendant  agreed  to  let  a 
house  to  the  plaintiff  for  seven  years, 
at  an  annual  rent,  payable  quarterly, 
the  first  payment  to  be  made  on  the 
ftdih  March  following: — Held,  that 
a  quarter's  rent  only  became  due  on 
the  25th  March. 

By  an  agreement  between  the  plain- 
tiff and  defendant,  a  house,  No.  98, 
was  let  to  the  plaintiff.  After  the 
agreement  was  executed  and  delivered 
to  the  plaintiff,  it  was  altered  (it  was 
not  proved  by  whom)  by  writing  85 


instead  of  88,  on  an  erasure.  The 
house  occupied  by  the  plaintiff  under 
the  agreement  was  in  fact  No.  55 : — 
Held,  that  the  altered  agreement 
might  be  given  in  evidence  in  an  ac- 
tion for  an  excessive  distress  (in  which 
the  demise  was  admitted  on  the  re- 
cord), to  shew  the  terms  of  the  hold- 
ing.    Hutchint  v.  Scott^  809 

ARBITRATION. 

See  Pleading. 

I.  Extent  of  Arbitrator's  Authority. 

A  client  sued  his  attorney  for  neg- 
ligence and  bad  advice,  and  also  for 
money  had  and  received  to  his  um* 
To  the  counts  for  negligence,  the  de- 
fendant pleaded  the  statute  of  limita- 
tions; to  the  money  counts  a  set-off 
for  bills  of  costs.     At  the  trial,  the 
Judge  having  expressed  an  opinioo 
that  the  statute  of  limitations  was  a 
bar  to  the  plaintiff's  recovering  on  the 
counts  for  negligence,  at  his  sugges- 
tion the  pecuniary  accounts  between 
the  parties  were  referred  to  a  barris- 
ter, and  a  juror  was  withdrawn.     By 
the  order  of  reference,  the  arbitrator 
was  to  settle  all  matters  in  difference 
between  the  parties  touching  the  de- 
fendant's bills  of  costs,  and  all  the 
plaintiffs  demand  on  the  defendant, 
with  power  to  have  the  defendant's 
bills  taxed;  and  to  ascertain  the  bal- 
ance between  the  parties,  and  direct 
by  and  to  whom,  and  when,  the  same 
should  be  paid;   but  no  question  of 
liability  was  to  be  raised.     The  arbi- 
trator directed  the  defendant's  bills 
to  be  sent  for  taxation,  and  in  the 
meantime  the  plaintiff  discovered  thai 
the  defendant  was  not  admitted  in  the 
Courts  at  Westminster  (but  only  in 
the  Court  of  Great  Session  in  Wales), 
where  a  considerable  part  of  the  busi- 
ness was  done,  and  he  raised  that 
objection  before  the  arbitrator.     The 
arbitrator,  by  his  award,  after  staling 
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that  he  had  heard,  examined,  and  con- 
sidered the  proofs,  &c.,  of  the  par- 
ties, and  had  admitted  and  considered 
the  evidence  tendered  to  shew  the 
several  times  when  the  defendant 
was  admitted  in  the  superior  Courts, 
awarded  that  the  balance  due  from 
the  defendant  to  the  plaintiff  was  1 70/. 
and  a  fraction,  and  directed  the  de- 
fendant to  pay  that  sum  to  the  plain- 
tiff. On  motion  to  set  aside  the 
award,  on  the  ground  that  the  arbi- 
trator had  exceeded  his  authority  in 
making  any  deductions  in  respect  of 
the  defendant's  non-admission  in  the 
superior  Courts,  there  were  conflict- 
ing affidavits  as  to  whether  the  lia- 
bility in  this  respect  was  in  the  con- 
templation of  the  parties  at  the  time 
of  the  submission.  The  Court,  how- 
ever, set  aside  the  award;  and  on  a 
subsequent  motion,  stayed  the  pro- 
ceedings in  the  cause,  on  the  ground 
that  the  withdrawal  of  a  juror,  under 
the  circumstances,  finally  determined 
the  action.   Harries  v.  Thomas^     32 

II.  Enlargement  of  Time, 

Where  a  cause  was  referred  to  two 
arbitrators,  with  power  to  them  to  ap- 
point a  third,  the  award  to  be  made 
by  a  day  named,  or  such  other  day 
as  they  or  any  two  of  them  should 
appoint,  and  the  two  originally  named 
enlarged  the  time  for  making  the 
award  before  they  appointed  the 
third: — HeUf  that  this  was  an  invalid 
enlargement,  and  that  the  award  made 
by  the  three  could  not  be  enforced 
by  attachment.  Reade  v.  Button  and 
other  Sf  69 

III.  Award. 

(1).   Con$tr%Ktion  of. 

To  an  action  of  assumpsit  on  a 
builder's  bill,  the  particulars  of  de- 
mand being  104/.  12«.,  the  defendant 
pleaded  payment  of  30/.  before  action 
brought,  and  payment  into  Court  of 
45/.  more.  The  cause  was  referred  at 

TOL.   II. 


Nisi  Prius  to  a  surveyor,  who  was  to 
measure  and  value  the  plaintiff's 
work,  and  to  certify  for  whom  and 
for  what  amount  the  verdict  should 
be  entered ;  no  order  of  Nisi  Prius 
being  drawn  up.  He  certified  that 
he  was  of  opinion  that  74/.  7s,  was  a 
fair  and  proper  sum  to  be  paid  to  the 
plaintiff: — Htld^  that  this  amounted 
to  a  verdict  for  the  defendant. 

The  Court  refused  to  set  aside  the 
certificate,  on  the  ground  that  it  was 
made  some  months  after  the  jury  pro- 
cess was  returnable,  the  plaintiff  not 
having  withdrawn  from  the  reference 
on  that  ground.     Salter  v.  Yates^  67 

(2).  Certainty  of 

Where  a  verdict  was  taken  for  the 
plaintiff,  subject  to  a  reference  of  the 
cause  and  all  matters  in  difference,  the 
arbitrator  having  power  to  vacate  the 
verdict  or  reduce  the  damages,  and 
he  awarded  that  the  plaintiff  was  en- 
titled to  demand  of  the  defendant  90/. 
in  respect  of  the  causes  of  action,  and 
that  the  defendant  was  entitled  to  set 
off  35/.  in  respect  of  his  journeys, 
&c.  mentioned  in  the  plea  and  notice 
of  set-off,  and  that  the  defendant 
should  deliver  up  certain  securities  to 
the  plaintiff: — Held,  that  the  award 
sufficiently  ascertained  the  amount 
for  which  the  verdict  was  to  be  en- 
tered. 

A  rule  for  delivering  the  postea  to 
the  plaintiff,  that  he  might  enter  the 
verdict  pursuant  to  the  award  of  an 
arbitrator,  may  be  drawn  up  on  read- 
ing the  affidavit  "and  the paperwrit" 
ing  thereunto  annexed,"  provided  the 
affidavit  verify  the  paper  writing  as 
being  the  copy  of  the  award.  Piatt 
v.  Hall,  391 

ATTACHMENT. 

See  Witness,  1. 

I.  fVhen  granted. 

An  attachment  may  be  said  to  be 
granted,  when  the  rule  for  the  attach- 
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merit  is  obtained,  and  afler  that  the 
proceedings  are  on  the  crown  side  of 
the  Court,  and  affidavits  in  the  matter 
are    properly   intitled   Rex    v.    The 

Sheriff  of  .       Res   v.    The 

Sher^of  Middleiex,  in  a  Caun  of 

Barton  V.  Morgan,  107 

11.    Whea  to  itand  at  Secnrily, 


When 


I  the  dis- 


heoeTer  it  appears, 
cuBsion  of  a  motion  to  set  aside  a 
regular  bftil-bond  or  aitacbment,  that 
tbe  plaintiff  has  been  prevented  from 
trying  bis  cause  by  the  irregularity  of 
tbe  defendant's  proceedings,  he  is  en< 
titled  to  have  the  bail-bond  or  attach- 
ment stand  as  a  security,  although  it 
appear  that  the  rule  to  set  it  aside 
might  have  been  disposed  of  in  time 
to  allow  the  plaintilFto  enter  and  try 
hi*  cause  at  tbe  regular  time.  Cai- 
ky  V.  SmM,  285 

III.  Contempt,  when  waived. 
The  warden  of  Dover  Castle  hav- 
ing returned  cepi  corpus  to  a  nrit  of 
capias,  a  rule  to  bring  in  the  body  was 
served,  which  expired  on  the  28th  of 
November,  A  notice  of  justification 
of  baU  was  given  on  the  Gth  of  De- 
cember, which  the  plaintilTs  attorney 
returned,  saying  that  the  body  rule 
had  expired,  and  tbe  warden  was  in 
contempt.  Two  subsequent  notices 
were  given,  and  the  plaintiff's  attor- 
ney attended  on  each  occasion,  and 
after  protesting  that  the  proceedings 
were  irr^ular,  opposed  the  ju«li6ca- 
uon  of  bail : — Held,  that  this  was  no 
waiver  of  the  warden's  contempt,  and 
that  the  plaintiff' was  afterwards  in  a 
condition  to  move  for  an  attachment. 
Smith  V.  Andrent,  536 

ATTORNEY. 

See  Evidence,  S. 

Ihtkbpleadek  Act. 

I.  Privileges  of. 
The  privilege  of  an  atiome^  de- 


AUCTIONEER. 

fendant  to  be  sued  in  hU  own  Court 
is  not  taken  away  by  the  Unifonntty 
of  Process  Act,  i  Will.  4,  c.  38. 
Letvia  v.  Kerr,  836 

II.  Bitt. 

1,  Where  a  Judge's  order  had  been 
obtained  on  the  application  of  one  of 
two  plaintifls  to  have  the  bill  of  (be 
plaintifla'  attorney  taxed  on  bii  onder- 
taking  alone,  the  Court  set  aside  the 
order,  it  having  been  obtained  on  the 
ordinary  affidavits. 

QuEere,  whether  auch  aa  order 
might  have  been  supported,  had  it 
been  obtained  on  a  special  applicatioa, 
so  as  to  give  the  parties  an  opportn- 
nity  of  answering  the  facta  alleged. 
Hohbgaad  /itiotherv.  Pritehmrd,  IS4 

2.  An  attorney  will  not  be  allowed, 
on  taxation  of  costs,  a  charge  for 
more  than  one  letter  before  action 
brought,  under  any  circumstaoees. 
Capel  V.  Slainei,  9M 

III,  Practising  m  another't  Nnme. 
It  is  no  ground  for  diadlowing  tbe 
plaintiff's  attorney  the  costs  of  a 
cause,  in  which  the  plaintiff  has  re- 
covered a  verdict,  that  he  is  not  on 
the  roll  of  attornies  of  this  court,  if  it 
appears  that  the  London  agent's  name 
is  indorsed  on  the  record  aitd  pro- 
ceedings, and  he  has  conducted  all 
the  business  in  court,  and  corre- 
sponded with  the  country  attorney  on 
the  subject  of  the  tuiL  Jonet  v. 
Jonet,  323 

AUCTIONEER. 
All  matters  in  difference  between 
0.  and  H.  were  referred,  by  a  Judge's 
order,  to  arbitration,  and  an  agree- 
ment of  reference  was  entered  into 
between  them,  in  which  H.  was  de- 
scribed as  tbe  administrator  of  A.,  to 
whom  certain  leasehold  premises,  tbe 
right  to  which  waa  in  disptite,  had 
belonged.      The  arbitrator  diiecMd 
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the  premises  to  be  sold  by  ao  auc- 
tioneer, whose  appointment  was  as- 
sented to  by  both  parties.  G.'s  attor- 
ney, who,  at  the  time  of  the  sale,  was 
aware  that  H.  had  not  taken  out  ad- 
ministration, became  the  purchaser, 
and  paid  a  deposit  to  the  auctioneer, 
it  being  understood  at  the  time  of 
sale,  that  H.  would  take  out  adminis- 
tration. H.,  however,  afterwards  re- 
fused to  do  so,  and  a  good  title  was 
not  made  out: — Heldf  that  the  pur- 
chaser was  entitled  to  recover  his 
deposit  from  the  auctioneer,  without 
notice  of  the  contract  having  been 
rescinded.     Duncan  v.  Cafe,       ?44 

BAIL. 
See  Attachment,  2,  3. 

I.  Affidavit  of  Justification, 

All  affidavits  of  justification  of  bail 
must  comply  with  the  form  prescribed 
in  the  rule  of  Hilary  Term,  2  Will.  4, 
s.  19;  but  if  the  bail  justify  in  per- 
son, a  variance  from  the  form  is  no 
objection  to  their  passing,  but  only 
disentitles  the  defendant  to  the  costs 
of  justification.     Stevens  v.  Miller^ 

S6S 

II.  Notice  of  Justification. 

(\).  By  Prisoner. 

Where  the  defendant  is  a  prisoner, 
and  two  days'  notice  of  bail  is  given, 
the  notice  must  state  that  the  defend- 
ant is  a  prisoner.     Poolers  Bail,  S12 

(2).  Of  added  Bail. 

The  rule  of  Trinity  Term,  1  Will. 
4,  s.  I,  does  not  apply  to  the  case  of 
added  bail,  so  as  to  require,  in  such 
case,  four  days'  notice  of  justification. 
Key  V.  M^IntyrCf  347 

(3).  Form  of 
A    notice  of   justify ii\g    bail    at 


chambers  must    state    the   hour   of 
attendance. 

But  though  the  notice  be  irregular, 
in  not  stating  the  hour,  yet  the  plaintiff 
is  not  at  liberty  to  treat  it  as  a  nullity^ 
and  commence  proceedings  on  the 
bail-bond  before  the  four  days  have 
expired,  as  the  defendant  may  be 
rendered  within  that  time.  Smith  v. 
Webb,  879 

III.  Justification. 

1 .  Bail  (at  least  town  bail)  may  jus- 
tify in  person,  where  there  has  been  an 
insufficient  affidavit  of  justification. 
Shave  v.  Spode.  4t 

ft.  Notice  of  justification  of  bail  hav- 
ing been  given,  the  plaintiffdelivered  a 
declaration  de  bene  esse,  to  which  the 
defendant  demurred.  The  plaintiff, 
after  ineffectual  attempt  to  have  the 
demurrer  set  aside  as  frivolous,  ob- 
tained an  order  to  join  in  demurrer: 
— Held,  that,  after  this,  the  bail  could 
not  be  opposed,  nor  could  they  justify. 
Bolton  v.  Johnson,  42 

IV.  Proceedings  on  Bail-bond. 

Where  a  defendant,  having  had  no- 
tice on  the  16  th  of  May  of  actions 
having  been  commenced  on  the  bail- 
bond,  applied  on  the  26th  of  May 
(being  the  fourth  day  of  term)  to  set 
aside  the  proceedings: — Held,  that 
the  application  was  not  too  late. 
Smith  V.  Webb,  879 

BANKRUPTCY. 

I.  Payment  by  Bankrupt^  when  pro^ 

tected. 

A  delivery  of  goods,  bon&  fide 
made  in  part  payment  of  a  previous 
debt,  after  a  secret  act  of  bankruptcy 
committed  by  the  debtor,  is  a  pay" 
ment  protected  by  the  82nd  section  of 
6  Geo.  4,  c.  16.      Cannan  v.  Wooi^ 
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II.  Fraudulent  Preference. 
A  banking  firm  was  in  insolvent 
dTCumsiancea,  and  about  toatop  paj- 
inent.  A.,  a  panner  in  ihe  firm,  in- 
formed B.  of  the  fact,  in  order  that 
the  private  balance  of  C,  B.'s  father, 
might  be  drawn  out  of  the  bank  ;  but 
deaired  him  not  lo  let  it  be  known  to 
D.,  a  sharehotiler  in  ai 
company  which  also  had 
with  the  bank,  ai  he,  A.,  did  not  wiih 
tlie  director!  to  know  of  it.  C.'a  pri- 
vate balance  waa  in  conaequence 
drawn  out  the  next  day.  On  the 
evening  of  that  day  A.  informed  C.  of 
the  state  of  the  house.  C,  being  a 
managing  director  of  the  insurance 
company,  took  tneaiurea  by  which 
the  company'a  account  was  drawn 
out  by  a  cheque  upon  the  bank.  Two 
daya  afterwards  the  house  stopped: 
— Held,  that  this  was  not  a  fraudu- 
lent preference  of  the  insurance  com- 
pany.    Btleher  v.  Jonei,  258 

III.   Peiitioning  Creditor't  Debt. 

An  I.  O.  U.,  bearing  date  before 
the  bankruptcy  of  a  trader,  consti- 
tutea  no  evidence  of  a  petitioning 
creditor's  debt,  without  some  proof 
that  it  was  in  existence  before  the 
bankruptcy.    IVright  v.  lainson,  739 

IV,  Petitioning  Creditor,  Competency 

Sembte,  that  where,  in  an  action 
againat  a  sheriff  for  a  false  return  to 
a  Ji.  fa.,  be  seta  up  as  a  defence  the 
bankruptcy  of  the  debtor,  the  peti- 
tioning creditor  ia  a  competent  wit- 
ness for  the  defendant,  '  Ibid. 

V.  Election  to  prove  Debt. 
A  plaintiff,  to  bring  himself  within 
the  59lh  aeclion  of  the  6  Geo.  4,  c. 
IG,  muat  either  prove  his  debt,  or 
have  his  claim  entered  on  Ike  proceed- 
ingt  under  the  commiHion.    Augarde 

V.  Thampion,  617 


BASTARD. 
VI.  Examination  of  Bamkrwpl. 

Where  a  bankrupt,  being  in  the 
custody  of  the  manhal  in  execution 
for  debt,  on  his  beinE  brought  up  be- 
fore the  Subdivision  Court  of  the  com- 
miaaionera  for  examination,  waa  by 
that  court  committed,  for  not  answer- 
ing satisfactorily,  to  the  custody  of 
the  keeper  of  Newgate,  and  the 
keeper  of  Newgate  delivered  him  lo 
the  messenger,  who  redelivered  him 
to  the  custody  of  the  marshal,  the 
court  refused  to  grant  a  writ  of 
habeaa  corpua  to  bring  up  the  bank- 
nipt  on  the  ground  that  he  bad  aatii- 
factorik  answered  the  queationa.  Ex 
parte  Knight,  106 

VII.  Official  A $ngnee. 
The  official  assignee  in  bankruptcy 
ia  not  within  the  protection  of  the 
e  Geo.  4,  c.  16,  a.  44,  and  ia  not 
therefore  entitled  to  notice  of  action 
by  the  alleged  bankrupt  for  aeising 
hia  goods  under  the  fiat.  KmglU  v. 
Turqwand,  101 

BASTARD. 

Where  a  party  paid  money  to  parish 
officers,  to  exonerate  him  from  all 
charges  and  expensea  that  might 
occur  from  a  bastard  child,  aGBliated 
on  him,  and  the  child  died  during  the 
same  year,  wbilat  they  continued  ia 
ofiice  :  —  Ifeld,  that  an  action  for 
money  had  and  received  waa  mam- 
tainable  againat  thoae  pariah  officera, 
to  recover  the  money  not  expended 
in  maintaining  the  child,  although 
they  had  since  quilted  office,  and 
banded  over  the  money  to  their  auc- 
ceaaors. 

Sembte,  alao,  that  the  »hote  nm 
■o  paid  waa  money  had  and  received 
to  the  plaintifTs  uie,  from  the  time 
it  waa  so  paid,  as  the  contract  waa, 
from  the  banning,  illegal  and  void, 
CkappeU  ▼.  Pole*,  8S7 
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BILLS  AND  NOTES. 

Set  Limitations,  Statute  of,  1. 
Pleadings,  L  4,  6;  IIL  9. 
Staicp,  1. 

1.  Property  tn. 

If  a  party  authorised  be  the  holder 
of  a  bill  of  excliange  to  get  it  dis- 
counted, and  to  apply  the  proceeds  in 
a  particular  way,  does  get  it  dis- 
counted, but  misapplies  any  part  of 
the  proceeds,  he  cannot  be  sued  in 
trover  for  the  bill,  but  must  be  sued 
for  money  had  and  received.  PuU 
met  V.  Jarmam,  282 

II.  Notice  of  Dishonour, 

1.  A  bill  of  exchange,  indorsed  in 
blank,  was  left  by  the  indorsee  at  the 
office  of  R.,  an  attorney,  to  be  pre- 
sented by  him.  On  being  presented 
by  R.,  it  was  dishonoured.  R.  wrote 
to  the  drawer  on  the  following  day, 
describing  the  bill,  and  stating  that  it 
was  dishonoured,  and  subscribed  his 
name  and  residence  to  the  letter : — 
HeU  a  sufficient  notice  of  dis- 
honour, though  he  did  not  state  on 
whose  behalf  he  applied,  or  where  the 
bill  was  lying.   Woodthorpe  v.  LaweSy 

109 

2.  A  person,  sent  by  the  holder  of 
a  dishonoured  bill  of  exchange,  called 
at  the  drawer's  house  the  day  after  it 
became  due,  and  there  saw  his  wife, 
and  told  her  that  he  had  brought  back 
the  bill  that  had  been  dishonoured. 
She  said  she  knew  nothing  about  it, 
but  would  tell  her  husband  of  it  when 
he  came  home.  The  party  then  went 
away,  not  leaving  any  written  notice : 
— Heidi  sufficient  notice  of  dishonour. 
Housego  V.  Conne,  348 

d.  A  notice  of  die  dishonour  of  a 
promissory  note  was  in  these  words : 
— "  Sir,  I  am  desired  by  Mr.  H.  to 
give  you  notice  that  a  promissory 
note,  dated  August  the  10th,  1835, 
made  by  S.  T.  for  99/.  18«.,  payable 
to  your  order  two  months  after  date 
thereof,  became  due  yesterday,  and 


has  been  returned  unpaid.  I  have  to 
request  you  will  please  to  remit  the 
amount  thereof,  with  It.  Qd.  noting, 
free  of  postage,  by  return  of  post : — 
Held^  a  sufficient  notice  of  dishonour. 
Hedger  v.  Steaventon^  799 

III.  Actions  on. 

(1).  Pleadings. 

1 .  In  an  action  on  a  bill  of  exchange 
by  indorsee  against  acceptor,  the  de- 
fendant having  obtained  an  inspec- 
tion of  the  bill,  pleaded  pleas,  deny- 
ing acceptance,  tlie  drawing,  and  the 
indorsement,  and  also  a  plea  founded 
on  the  8  &  4  Will.  4,  c.  97,  s.  17, 
that  the  bill  was  written  on  paper  im- 
properly stamped  with  an  old  die. 
The  court  struck  out  the  last  plea. 
Dawson  v.  Macdonald^  26 

2.  In  an  action  on  a  banker's 
cheque,  the  court  refused  leave  to 
add  a  plea  (the  time  for  pleading 
having  expired)  that  it  was  drawn  by 
the  defendant  more  than  fifteen  miles 
from  the  place  where  it  was  made 
payable,  and  falsely  dated,  in  contra- 
vention of  the  9  Geo.  4,  c.  49,  s.  15. 
M*Dowall  V.  Lyster,  52 

8.  To  an  action  against  the  defen- 
dant as  indorser  of  a  bill  of  exchange, 
he  pleaded  that  "  he  did  not  make  or 
draw  the  bill  of  exchange  as  in  the 
declaration  alleged  :*' — Held^  that  the 
plaintiff  was  not  entitled  to  treat  this 
plea  as  a  nullity,  and  sign  judgment 
as  for  want  of  a  plea.  Allen  v.  fralker, 

817 

4.  Semhle^  that  in  a  count  on  a  bill 
or  note  no  promise  to  pay  need 
now  be  alleged.  At  all  events,  the 
omission  cannot  be  taken  advantage 
of  except  on  special  demurrer.  Grif^ 
Jith  V.  Roxbrough,  734 

5.  If  an  executor  declares  on  a  bill 
or  note  payable  to  his  testator,  laying 
a  promise  to  pay  him  (the  executor), 
such  promise  may  be  denied  by  a  plea 
of  non-assumpsit,  notwithstanding  the 
new  rules.    Timmis  v.  Ptatit        720 
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(2).  Against  whom  maintainable. 

Three  persons  carried  on  business 
as  partners,  under  the  firm  of  J.  B.  & 
Son :  two  of  the  partners  died,  and 
the  surviving  partner  employed  the 
defendant,  who  had  previously  acted 
as  a  clerk  to  the  firm,  to  wind  up  the 
affairs.     In  this  character  the  defen- 
dant   attended   the   warehouse,   and 
transacted  business  with  different  par- 
ties on  account  of  the  firm.     Under 
these  circumstances,  the  defendant, 
using  and  signing  the  name  of  the 
firm,  drew  upon  J.  H.,  a  debtor  to 
the  firm,  a  bill  of  exchange,  which 
J.  H.  accepted : — Held,  that  the  de* 
fendant  was  not  liable  as  the  drawer 
in  an  action  upon  the  bill,  his  name 
not  being  affixed  to  it,  without  some 
proof  that  he  had  no  authority  to 
draw  bills  in  the  name  of  the  firm,  or 
that  be  had  not  acted  bonl^  fide. 
Quare^  whether,   if  it  had  been 

S roved  that  he  had  no  such  authority, 
e  would  have  been  liable  in  an  action 
upon  the  bill.     Wilson  v.  Barthrop, 

863 

(8.)  Proof  of  Consideration, 

Assumpsit  by  indorsee  against 
maker  of  a  note.  Plea,  that  the  note 
was  given  for  a  gaming  debt,  and  in- 
dorsed to  the  plaintiff*  with  notice 
thereof  and  without  consideration. 
Replication,  that  the  note  was  in- 
dorsed to  the  plaintiff*  without  notice 
of  the  illegality,  and  for  a  good  and 
sufficient  consideration ;  on  which 
issue  was  joined  : — Held,  that,  on 
these  pleadings,  the  illegal  making  of 
the  note  was  not  so  admitted  as  to 
render  it  necessary  for  the  plaintiff  to 
give  any  evidence  of  consideration ; 
but  that,  in  order  to  compel  him  to  do 
80,  the  defendant  ought  to  have  proved 
the  illegality  by  evidence.  Edmunds 
V.  OroveSf  642 

IV.  Discharge  of, 

(1).  By  substituted  Bill. 
To  a  declaration  by  the  indorsee 


against  the  maker  of  a    promissory 
note  for  420/.,  the  defendant  pleaded, 
that,  afiter  it  became  due,  be  gave  the 
plaintiff,  and  the  plaintifTreceived  from 
him,  two  bills  of  exchange  for  210/. 
each,  to  take  up  the  note,  and  in  lieu 
thereof:    that  the  defendant  was  a 
party  to  the  bills,  and  liable  thereon 
to  the  plaintiff*,  and  that  they  were 
not  due,  and  were  outstanding  in  the 
plaintiff''s  hands.  The  defendant  gave 
in  evidence  a  memorandum,  signed 
by  the  plaintiff,  stating  that  the  defen- 
dant had  given  him  two  bills  for  2 10/. 
each,  to  take  up  the  note  for  420/. ; 
and  it  appeared  that  one  of  the  bills 
was  overdue  and  unpaid  at  the  com- 
mencement of  the  action : — Held^  that 
it  was  a  question  for  the  jury  whether 
the  bills  were  given  in  lieu  of  and 
satisfaction  for  the  note,  or  only  to 
gain  time  for  payment;  if  the  former, 
it  was  a  defence  to  the  action,  although 
the  defendant  did  not  prove  the  latter 
allegation  of  the  plea;  if  the  latter,  it 
was  no  defence,  unless  he  proved  that 
both  the  bills  were  outstanding  at  the 
commencement  of  the  action.     Gold' 
smith  V.  Goodee,  20 

BRIBERY. 
See  Municipal  Corpoeatioh  Act,  I. 


BROKER. 
See  Principal  and  Aoent,  2. 

CANAL  ACT. 

By  the  act  of  Parliament,  9  Geo.  4, 
c.  98,  the  undertakers  of  the  Aire 
and  Calder  Navigation  wei^  em- 
powered to  make  (among  other  works) 
a  navigable  cut  or  canal  from  the 
river  Calder,  to  communicate  with  the 
river  at  another  point,  and  also  to  eon- 
struct  a  railroad  from  such  cut  to  the 
hiffhway  between  Leeds  and  Wake- 
fidd ;  and,  for  such  pitrpoaea,  to  eftter 
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upon  any  lands,  &c.,  making  satisfac- 
tion as  thereinafter  mentioned ;  and 
it  was  provided,  that  in  case  of  any 
disputes  or  differences  between  the 
undertakers  and  the  parties  inteirested 
in  the  lands,  &c.  taken,  used,  damaged, 
or  affected  by  the  execution  of  any 
of  the  powers  of  the  act,  a  jury  should 
be  summoned  in  manner  therein  di- 
rected, who  should  assess  and  ascer- 
tain the  sum  or  sums  of  money  to  be 
paid  for  the  purchase  of  such  lands, 
&c.,  and  also  what  other  separate  and 
distinct  sum  or  sums  of  money  should 
be  paid  by  way  of  recompence,  either 
for  the  damages  which  should  or  might 
before  that  time  have  been  sustained 
as  aforesaid,  or  for  the  future  tempo* 
vary  0r  perpetual  continuance  of  any 
recurring  damages  which  should  have 
been  occasioned  as  aforesaid,  and  the 
cause  or  occasion  of  which  should 
have  been  only  in  part  obviated  or 
repaired  by  the  undertakers,  and 
which  could  or  would  be  no  further 
obviated,  repaired,  or  remedied  by 
them.  Other  clauses  provided  that 
the  company  should  agree  for,  or 
cause  to  be  valued  and  paid  for,  the 
lands,  &c.  which  they  were  empowered 
to  purchase,  within  five  years  after  the 
passing  of  the  act;  that  they  should 
not  deviate  above  100  yards  from  the 
parliamentary  line,  and  that  they 
should  complete  all  their  works  with- 
in fifteen  years. 

A  dispute  having  arisen  as  to  the 
value  of  a  piece  of  land  in  which  the 
contemplated  railroad  crossed  the  line 
of  an  existing  railroad,  a  jury  was 
summoned  pursuant  to  the  act,  who 
assessed  the  value  and  damages  as 
follows :  Value  of  the  land,  6/. ;  pre- 
sent damages,  0;  future  damages, 
2800/.  At  this  time  the  undertakers 
had  contracted  or  paid  for  all  the 
lands  required  for  their  works,  but 
had  not  executed  the  works  between 
the  termini  laid  down  in  the  parlia- 
mentary map,  and  had  deviated  above 


100  yards  from  the  parliamentary 
line,  and  made  a  cut  through  land  of 
their  own : 

Held^  first,  that  that  part  of  the 
verdict  which  assessed  the  future 
damages  was  void  ;  for  that,  in  order 
to  enable  the  jury,  under  the  act  of 
Parliament,  to  make  an  assessment  of 
future  damages,  the  cause  of  injury 
must  already  exist  in  some  work  of 
the  undertakers  already  done. 

Secondly,  that  unless  the  under- 
takers hsid  Jmally  abandoned  the  in- 
tention of  making  the  cut  in  the  par- 
liamentary line,  they  had  a  right,  at 
any  time  within  the  fifleen  years,  to 
take  possession  of  the  land  in  ques- 
tion, on  payment  or  tender  of  the  6/. 
assessed  as  its  value,  and  that  they 
had  a  right  to  go  on  simultaneously 
with  the  making  both  of  the  cut  and 
of  the  railroad.   Lee  v.  Milner^     824 

CARRIER. 
See  Pleadiko,  III,  5. 

CONTRACT, 

I.  Construction  of 

1.  In  an  agreement  whereby  the 
defendant  contracted  with  the  guar- 
dians of  a  union  to  supply  bread  for 
the  use  of  the  poor,  he  covenanted  to 
supply  at  a  certain  price  loaves  of  a 
certain  weight,  and  the  guardians 
agreed  to  pay  for  every  quantity  of 
the  loaves  supplied  according  to  the 
contract,  of  which  a  bill  of  particulars 
should  be  sent  with  the  articles  at  the 
time  of  this  delivery,  or  within  a 
month  afterwards:  provided,  that  if 
the  articles  should  not  be  of  the 
quality  contracted  for,  or  should  be 
deficient  in  weight,  or  should  be  de- 
livered without  a  bill  of  particulars, 
the  guardians  should  be  at  liberty 
to  return  them,  and  purchase  others, 
charging  the  defendant  with  the  ex- 
pense and  difference  of  price.      In 
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debt  on  bond  given  for  the  due  per-  I 
formancc  of  this  contract,  the  breaches 
assigned  were,  first,  that  the  defendant 
delivered  loaves  deficient  in  weight,  as 
and  for  loaves  of  a  particular  weight ; 
the  issue  on  which  was,  that  the  de- 
fendant delivered  them  as  being  of  the 
weight  stated  ; — secondly,  that  he  did 
not  deliver  a  bill  of  particulars  with 
such  loaves,  whereupon  the  board  of 
guardians  returned  them,  and  pur- 
chased a  fresh  supply  in  their  place, 
and  thereby  incurred  expenses,  which 
the  defendant  did  not  make  good. 
To  this  breach  the  defendant  pleaded, 
that  the  delivery  of  a  bill  with  the 
loaves  had  been  dispensed  with  by  the 
agent  of  the  board  duly  authorized, 
on  which  allegation  issue  was  taken. 
It  appeared  that  the  defendant  brought 
a  quantity  of  loaves  to  the  door  of 
the  workhouse  in  a  cart,  and  the  re- 
lieving officer  desired  to  weigh  such 
of  them  as  the  defendant  would  bring 
out  for  that  purpose.  Some  of  the 
loaves  were  accordingly  taken  into 
the  premises  and  weighed,  and  being 
found  deficient  in  weight,  the  guardians 
refused  to  receive  any  of  the  loaves, 
and  they  were  replaced  in  the  cart, 
and  all  taken  back  by  the  defendant : 
— Heldt  that  this  was  a  sufficient  de- 
livery to  satisfy  the  terms  of  the  first 
issue. 

Heldf  secondly,  that  the  latter 
breach  was  well  assigned,  and  the 
issue  thereon  (being  found  for  the 
plaintiffs)  material;  the  guardians 
having  by  the  contract  the  option  of 
returning  the  bread,  unless  a  bill  of 
particulars  were  sent  unth  it,  or  of 
dispensing  with  that,  and  of  suing  the 
defendant  unless  he  sent  a  bill  within 
a  month.     Elliott  v.  Martin^  1 5 

ft>  Assumpsit  for  work  done 
under  the  following  agreement  : — 
"  Mrs.  E.  agrees  with  Mr.  B.  to 
cleanse  the  cesspools  to  the  1 3  houses 
in  S.  street  for  8/.  2«. ;  Mr.  H,'s  rent- 


balance  to  he  deducted  Jrom  the  said 
sum,*'  H.  was  a  weekly  tenant  to 
the  defendant  of  one  of  the  houses. 
The  agreement  was  signed  in  the 
middle  of  one  of  the  weeks  of  his 
tenancy.  At  that  time  2/.  was  due 
from  him  for  rent ;  bat  when  the 
work  was  completed,  another  week's 
rent  had  become  due.  The  Judge, 
at  the  trial,  having  expressed  an 
opinion  that  the  rent-balance  meant 
the  amount  due  when  the  agreement 
was  signed,  and  the  verdict  having 
been  found  accordingly,  the  Court  re- 
fused a  new  trial.  Edwards  v.  Bag' 
ster,  2il 

S,  In  an  action  on  an  agreement 
for  the  sale  of  goods,  at  a  valuation  to 
be  made  by  A.,  the  issue  was,  whether 
a  valuation  was  made  by  A.  It  ap- 
peared that  the  goods  were  in  fact 
valued  by  B.,  A.'s  clerk  : — HeU  that 
the  defendant  was  not  bound  by  it, 
unless  it  were  shewn  that  it  was  agreed 
between  the  parties  that  B.'s  valuation 
should  be  taken  as  A.'s ;  and  that  the 
fact  of  the  defendant's  seeing  B.  valu« 
ing,  and  making  no  objection  until  B. 
told  him  the  amount,  was  not  evi- 
dence  of  such  agreement.  Ess  v. 
Truscott,  385 

II.   Running  with  the  Land^  what  is* 

A  landlord  who  had  demised  cer- 
tain premises  for  21  years  by  deed, 
at  the  rent  of  230/.,  agreed  to  enlarge 
the  buildings,  the  lessees  agreeing  to 
pay  10  per  cent,  additional  on  the 
outlay.  The  buildings  were  accord- 
ingly  made,  and  the  lessees  subse- 
quently became  bankrupt,  and  their 
assignees  took  possession  of  the  pre- 
mises : — Heldf  in  an  action  for  use  and 
occupation  brought  against  the  assig- 
nees, that  this  was  a  collateral  agree- 
ment, and  not  a  contract  running  with 
the  land,  upon  which  the  assignees 
were  liable.  Lambert  t.  NarriSf  333 
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CONVICTION. 
See  Gam£  Act. 

COSTS. 

See  Court  of  RsauESTs'  Acts. 
Pleading,  VIII. 
Statute,  1. 

I.  Of  several  Issues. 

Assumpsit  for  work  and  labour, 
&c.  Pleas,  first,  except  as  to  15L 
15«.  7d.i  non  assumpsit ;  second,  as 
to  52L  I2s.,  parcel,  &c.,  payment ; 
third,  as  to  52L  12«.,  other  parcel, 
&c.,  that  the  work  was  done  on  a 
special  contract,  subjecting  the  plain- 
tiff to  a  deduction  for  certain  damage, 
and  that  such  damage  amounted  to 
that  sum ;  fourthly,  as  to  20/.,  other 
parcel,  &c.,  a  set-off;  and  fifth,  pay- 
ment into  Court  of  15/.  I5s.  7d, 
Issues  being  joined  on  the  four  first 
pleas,  the  verdict  was  found  for  the 
plaintiff  on  the  seneral  issue  for  73/. 
18#.  lOd,;  on  the  second  issue,  for 
the  defendant;  on  the  third,  for  the 
defendant  as  to  20L;  and  on  the 
fourth,  for  the  defendant  as  to  51.  6s. 
— Held,  that  the  defendant  was  enti- 
tled to  the  general  costs  of  the  cause. 
Probert  v.  Phillips,  40 

II.  On  nolle  prosequi. 

To  a  declaration  in  assumpsit  for 
money  had  and  received,  the  defen- 
dant pleaded,  as  to  all  except  Si.  5s., 
non  assumpsit;  as  to  all  except  Si,  5s,, 
a  set-off;  and  as  to  Si.  5s.,  payment 
of  that  sum  into  Court.  The  plain- 
tiff, by  his  replication,  admitted  the 
set-off,  and  replied  that  he  would  not 
further  prosecute  his  suit,  except  as 
to  the  sl.  5s.,  and  took  that  sum  out 
of  Court: — Held,  that  the  defendant 
was  entitled  to  his  costs  on  the  two 
first  issues.      Goodce  v.  Goldsmith, 

202 


III.   Treble  Costs. 

A  parish  officer  sued  in  trespass 
for  distraining  for  poor  rates,  is  not 
entitled,  under  the  43  Eliz.  c.  6,  s.  1 9, 
or  13  &  14  Car.  2,  c.  12,  s.  20,  to 
treble  costs,  when  the  plaintiff  is  non- 
suited. Charrington  v.  Meatkering' 
ham,  142 

IV.   Under  43  Geo.  S,  c.  46. 

Qucere,  whether  a  defendant,  who 
has  been  arrested  and  imprisoned 
on  mesne  process,  and  is  discharged 
in  consequence  of  a  defect  in  the  affi- 
davit to  hold  to  bail,  can  be  said  to 
be  "  arrested  and  held  to  special  bail," 
within  the  meaning  of  the  43  Geo.  S, 
c.  46,  s.  3. 

In  an  action  by  the  indorsee  against 
the  acceptor  of  a  promissory  note  for 
100/.,  he  pleaded  that,  by  agreement 
between  him  and  the  drawer,  the  note 
was  not  to  be  enforced  except  on  cer- 
tain terms,  which  the  drawer  had  not 
complied  with;  and  that  the  plaintiff 
had  received  the  note  without  consi- 
deration. The  plaintiff  entered  a 
nolle  prosequi  as  to  all  the  amount 
except  49/.,  for  which  he  had  given 
value  to  the  drawer,  and  had  a  ver- 
dict for  that  sum.  It  did  not  appear 
that  the  plaintiff  was  cognizant  of  the 
agreement  between  the  defendant  and 
the  drawer: — Held,  that  the  defen- 
dant, who  had  been  arrested  for  the 
whole  amount  of  the  note,  was  not 
entitled  to  costs  under  the  43  Geo.  3, 
c.  46,  s.  3.    Edwards  v.  Jones,     414 

V.  Certificate  under  43  Eliz.  c.  6. 

To  a  declaration  for  a  libel,  the 
defendant  pleaded  the  general  issue, 
and  two  special  pleas.  At  the  trial 
the  jury  found  all  the  issues  for  the 
plaintiff,  with  It.  damages,  and  the 
judge  certified  under  the  43  Eliz.  c.  6, 
s.  2: — Held,  that  the  plaintiff  was 
not  entitled  to  the  costs  of  the  issues 
found  for  him,  notwithstanding  the 


mleofH.  T.  4W.  4,1 
V.  Hwdiit, 
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VI.  Demand  of. 

The  demanfl  of  costs  on  the  Mas- 
ter's allocatur  by  the  attorney  in  the 
cause,  they  being  costs  in  the  cause, 
n  sufficient  wherenn  to  ground  an 
attachment.     Cox  v.  Salmon,       127 

VII.  Taxation. 

1.  When  a  copy  of  the  bit)  of  costs 
and  affidavit  of  increase  has  not  been 
delivered  with  the  tuakt  of  taxation, 
as  required  by  rule  10  of  M.  T. 
1  Will.  4,  the  taxation  is  irregular, 
unless  the  other  party  naives  the  ob- 
jeiHion  bv  attendance  or  othertrise; 
and  the  Court  will  aet  it  aside,  fVii- 
kmt  T.  Perkint,  j]£ 

2.  Where  a  plaintilT  diicontioues, 
not  Having  given  notice  of  trial,  the 
defendant  is  not,  under  any  circuni- 
■tancGB,  entitled  to  the  costs  of  the 
drafls  or  copies  of  the  briefs.  Doe  v. 
NeaU,  782 

9.  A  notice  of  taxation  of  costs  is 
unnecessary  where  the  defendhnt  has 
not  appeared.     Pope  v.  Mann,     BSl 


COURT  OF  REQUESTS'  ACTS. 

See  Mii>DLESBX  Codkt  of  Requests. 

Where  final  judgment  is  signed  in 
vacation,  the  defendant  may  apply  to 
the  Court  in  the  following  term  for  a 
■nggeaiioo,  under  a  Court  of  Requests 
Act,  to  entitle  him  to  costs,  on  con- 
dition of  paying  the  plaintifTs  costs 
accrued  since  the  judgment  was 
signed.     Heale  v.  Erie,  383 

COVENANT. 

On  Leatt  not  executed  by  Coeenantee. 
■  A  declaration  tn  covenant  stated  that 
oneJ.H.  was  seised  in  fee,  and  being 
•o  seised,  by  a  certain  indenture,  with 


COVENANT,  &c. 

the  consent  and  approval  of  ibe  said 
J.  H.  then  given,  made  between  the 
■aid  J.  H.  of  the  one  part,  and  the 
defendant  of  the  other  part,  (profert, 
sealed  with  the  seal  of  the  defendant.) 
it  was  witnessed,  that,  for  the  consi- 
derations therein  mentioned,  he,  the 
said  J.  H.,  did  demise  to  the  defen- 
dant, his  executors  and  administra- 
tors, certain  premises  therein  men- 
tioned ;  to  hold  to  him,  hia  executors, 
&c.,  for  the  term  of  eleven  years.  By 
virtue  of  which  said  indenture,  and 
by  permission  of  the  said  J.  H.,  the 
defendant  afterwards  entered  into  the 
premises,  and  was  possessed  thereoC 
That  J.  H.  afterwards  made  hia  will, 
by  which  he  devised  the  eatate  to  his 
widow  E.  for  life,  remainder  to  the 
plainiifiTfor  life.  It  then  averred  the 
death  of  J.  H.,  and  afterwards  of  E., 
his  wife,  whereupon  the  aaid  plaintiff 
became  and  was  seised  of  the  rever- 
sion of  and  in  the  premises  in  his  de- 
mesne as  of  freehold  for  the  term  of 
his  natural  life,  under  and  by  virtue 
of  the  will.  The  defendant  pleaded 
in  effect  that,  although  the  deed  was 
his  deed,  yet  that  it  was  ni>t  signed 
by  J.  H.,  nor  by  any  uent  of  the 
aaid  J.  H.  thereunto  lawlully  auiho- 
riied  by  writing,  nor  was  any  lease 
for  the  said  term  of  eleven  years  put 
into  writing  and  signed  by  J.  H.,  or 
any  agent,  &c. : — Held,  on  demurrer, 
that  the  action  was  not  maintainable 
by  the  plaintiff*  against  the  defendant 
for  breaches  of  the  covenants  in  the 
indenture.     CardtMll  ^.  Litcat,    111 

COVENANT  TO  STAND 
SEISED. 

Ejectment. — One  A.  D.  L.,  beit^ 
•eised  of  a  part  of  certain  land*,  and 
one  A.  L.,  her  daughter,  seised  of 
another  part,  executed  a  deed  of  aet- 
tlement  previous  to  the  marriage  of 
A.  L.  the  daughter  with  R.  D., 
dated  the  16th  November,  1822,  by 


CROWN. 


DEVISE. 
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which,  after  reciting  that  A.  D.  L. 
and  A.  L.  were  respectively  entitled 
to  several  parts  of  the  premises,  and 
that  a  marriage  was  intended  to  be 
had  between  R.  D.  and  A.  L.,  it  was 
witnessed,  that  in  consideration  of  21, 
to  the  said  A.  D.  L.  paid  by  the  said 
R.  D.,  and  for  and  in  consideration 
of  the  said  intended  marriage,  and 
also  in  consideration  of  \0s,  to  each 
of  them  the  said  A.  D.  L.  and  A.  L. 
by  L.  L.  and  D.  D.  in  hand  paid, 
they  the  said  A.  D.  L.  and  A.  L., 
and  each  of  them,  did  grant,  bargain, 
sell,  alien,  enfeoff,  and  confirm  unto 
the  said  L.  L.  and  D.  D.,  their  heirs 
and  assigns,  (the  premises  in  ques- 
tion), to  hold  unto  them  the  said  L.  L. 
and  D.  D.,  their  heirs  and  assigns, 
upon  the  trusts  thereinafVer  men- 
tioned, viz.,  to  the  use  of  the  said 
R.  D.  and  his  assigns  for  life,  with 
divers  remainders  over.  The  inden- 
ture was  duly  executed  by  A.  D.  L., 
A.  L.,  and  R.  D.,  and  the  marriage 
took  effect  soon  after  the  execution 
of  the  deed,  and  R.  D.  had  posses- 
sion of  the  premises  up  to  the  time 
of  the  trial,  in  July  1836.  The  deed 
had  indorsed  upon  it  a  memorandum 
of  livery  of  seisin,  but  no  names  were 
subscribed  to  it,  nor  was  any  direct 
evidence  given  of  livery  of  seisin  hav- 
ing been  made,  nor  was  it  shewn  that 
L.  L.  and  D.  D.  (the  trustees)  were 
in  any  way  related  to  the  settlors. 
A.  D.  L.  died  in  1831,  and  A.  L.  in 
1835: 

Heldf  that  this  deed  operated  as  a 
covenant  to  stand  seised,  and  that  a 
good  use  passed  to  R.  D.,  the  hus- 
band. 

Semble,  that  possession  for  a  less 
period  than  20  years  is  not  sufficient 
to  leave  to  the  jury  for  them  to  pre- 
sume that  livery  of  seisin  has  been 
made.     Doe  d.  Lewis  v.  Davies^  50^ 

CROWN. 
See  IM70RMATI0N  OF  Intbusiok. 


CUSTOMS'  ACTS. 

Licences  granted  by  the  Commis- 
sioners of  Customs  to  custom-house 
agents,  under  the  6  Geo.  4,  c.  107, 
s.  139,  and  bonds  taken  for  the  faith- 
ful performance  of  their  duties,  are 
continued  in  force  by  the  3  &  4  Will. 
4,  c.  5St  8.  144,  notwithstanding  the 
repeal  of  the  former  act  by  3  &  4 
Will.  4,  c.  60.     Rex  v.  Atkins^    289 

DEATH   (PRESUMPTION  OF). 

When  a  party  has  been  absent 
seven  years  without  having  been 
heard  of,  the  presumption  of  law 
then  arises  that  he  is  dead;  but  there 
is  no  legal  presumption  as  to  the 
time  of  his  death.  Nepean  v.  Doe 
d.  Knight,  894 

DEVISE. 

1.  A  testator,  by  will  dated  in 
March  1 807,  devised  to  trustees  (not 
using  words  of  inheritance)  all  his 
lands  in  B.,  on  trust  to  permit  his 
wife  to  enjoy  them  for  her  life,  and 
after  her  decease,  on  trust  out  of  the 
rents  and  profits  to  pay  his  brother 
an  annuity  of  10/.  for  five  years,  if  he 
should  so  long  live.  The  testator 
then  devised  a  house  to  John  Gord, 
the  son  of  George  Gord;  another  to 
George  Gord,  the  son  of  George 
Gord ;  and  a  third  (after  the  expira- 
tion of  certain  life  estates)  to  George 
Gord,  the  son  of  Gord,  He  be- 
queathed also  legacies  amounting  in 
the  whole  to  65L,  George  Gord  and 
John  Gord,  the  sons  of  George  Gord, 
being  two  of  the  legatees,  the  legacies 
to  be  paid  by  the  trustees  when  the 
legatees  should  attain  the  age  of 
tweniy-one  years;  and  he  appointed 
his  wife  sole  executrix:— /^eW,  that 
evidence  of  the  testator's  declarations 
was  admissible  to  shew  that  he  in- 
tended that  the  house  devised  to 
"  George,  the  son  of  Gord,"  should 
go  to  George,  the  son  of  George 
Gord  i^Held^  alto,  that  the  trustees 
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DEVISE. 


EJECTMENT. 


took  a  chattel  interest  in  the  devised 
lands,  either  until  the  legacies  were 
paid,  or  until  the  legatees  had  all  at- 
tained twenty-one. 

If,  in  ejectment  by  a  devisee,  it  is 
objected  at  Nisi  Prius  that  the  legal 
fee  is  in  trustees  named  in  the  will, 
but  the  Court  is  of  opinion  that  they 
took  a  chattel  interest^  the  defendant 
will  not  be  allowed  to  avail  himself  of 
this  objection,  so  as  to  have  a  new 
trial,  inasmuch  as,  if  the  objection  had 
been  correctly  stated  at  the  trial,  the 
plaintiff  might  have  removed  it  by 
shewing  that  the  chattel  interest  was 
determined.  Doe d.Gordv, Needs ^  129 

2.  J.  S.,  being  seised  in  fee  of  free- 
hold estates,  and  absolutely  entitled 
to  leasehold   estates   under  a  lease 
granted  to  himself,  devised  the  free- 
hold to  his  wife,  C.  S.,  in  fee,  and  the 
leasehold   also  to  her,  "  during  the 
lives  of  J.  and  D.  S.,"  and,  if  they 
should  survive  her,  to  her  heirs.     C. 
S.,  by  her  will,  devised  all  her  pro- 
perty to  trustees  (without  words  of 
inheritance),   on   the    trusts   therein 
mentioned.     She  then  bequeathed  to 
them  the  lands  she  held  under  J.  S.'s 
will,  to  pay  an  annuity  to  M .  D.  for 
her  life.     She  also  bequeathed  to  W. 
J.  a  legacy  of  lOZ.,  and  to  C.  J.  and 
£.  J.,  her  grand-nieces,  certain  yearly 
sums,  until  and  during  their  period  of 
apprenticeship.     She  then  appointed 
the  trustees  her  executors,  and  di- 
rected that  after  all  her  debts  were 
paid,  the  residue  of  her  personal  and 
real  estate  should  be  equally  divided 
between  her  said  two  grand-nieces. 
C.  S.  died  in  1799,  and  the  two  grand- 
nieces  entered,  and  received  the  rents 
o^  the  whole  property,  subject  to  the 
annuity.      In   1814,    E.J.  married, 
and  in  1815  died,  after  having  had  a 
child,  which  also  died.      Upon  her 
death,  the  defendant  entered  into  pos- 
session, and  received  the  rents  of  her 
moiety.    The  annuity  to  M .  D.  ceased 
to  be  payable  in  1 804 ;  the  legacy  to 
W.J.  was  paid  in  1812* 


In  ejectment  brought  by  the  bat- 
band  of  E.  J.  for  her  moiety  o£  the 
freehold  and  leasehold  estates: — Held, 
that,  under  the  will  of  C.  S.,  the  legal 
fee  in  the  freehold  estates  vested  in 
the  trustees,  and  that  a  re-conveyance 
could  not  be  presumed. 

Held,  also,  that  the  lessor  of  the 
plaintiff,  not  having  shewn  that  the 
lease  to  J.  S.  was  not  a  lease  for  lives 
to  him  and  his  heirs,  had  not  made 
out  any  title  to  a  moiety  of  the  lease- 
hold estates.    Dot  d .  Reei  v.  WiUiami, 

749 

DISTRESS. 

A  landlord's  broker  went  to  the 
tenant's  house  and  pressed  for  pay- 
ment of  rent  alleged  to  be  due,  and 
3/.  fts,  for  expenses  of  the  levy,  but 
touched  nothing,  and  made  no  inven- 
tory. The  tenant  paid  him  the  rent 
and  expenses  under  protest,  on  which 
he  withdrew.  In  an  action  against 
the  landlord  for  an  excessive  distress: 
— Held,  that  the  defendant  could  not 
say  there  had  been  no  actual  distress. 
Hutching  v.  Scott,  809 

EJECTMENT. 

See  Adverse  Possession. 

I.  Service. 

In  ejectment,  service  o^  the  decla- 
ration on  a  servant  of  the  tenant  on 
the  premises,  is,  of  itself,  insu£Bcient 
to  entitle  the  plaintiff  even  to  a  rule 
nisi  for  judgment  against  the  casual 
ejector.  Doe  d.  Lord  Dinorben  v. 
Roe,  574 

II.  Appearance, 

It  is  not  necessary  in  this  court  to 
enter  an  appearance  for  the  casual 
ejector  previously  to  signing  judg- 
ment by  default  in  ejectment,  and  tlie 
costs  of  doing  so  will  not  be  allowed. 
Doe  d.  Morgan  v.  Roe^  4^5 


EVIDENCE. 


929 


EVIDENCE. 

See  Bamkruptct. 

Bills  and  Notes,  III. 
Devise,  1. 
Inclosure  Act,  2. 
Pleadimo,  III.,  2. 

I.  On  whom  Affirmative  of  Issue, 

The  plaintiff  sued  the  defendant 
for  the  breach  of  an  agreement  to  re- 
take of  him  a  public- house,  (which  the 
plaintiff  had  previously  taken  from 
the  defendant),  and  to  pay  for  the 
goodwill,  stock,  &c.,  provided  C.  & 
Co.,  the  owners  of  the  house,  would 
accept  the  defendant  as  a  tenant ;  and 
the  declaration  alleged  that  the  defen- 
dant did  not  ask  C.  &  Co.  to  accept 
him  as  their  tenant,  or  make  any  ef- 
fort to  cause  them  to  do  so.  This 
allegation  the  defendant  denied  by  his 
plea,  and  issue  was  joined  thereon. 
The  plaintiff  called  the  managing  clerk 
of  C.  &  Co.,  who  proved  that  the  de- 
fendant made  application  by  letter  for 
the  house,  in  answer  to  which  a  per- 
sonal interview  was  required ;  the  de- 
fendant made  no  further  application 
himself,  but  his  brother-in-law  made 
inquiries  on  his  behalf,  to  which  a  si- 
milar answer  was  relumed.  The 
witness  stated  also  that  C.  &  Co. 
would  not  have  let  the  house,  except 
at  an  increased  rent.  On  this  evi- 
dence the  plaintiff  was  nonsuited,  and 
the  Court  held  that  the  nonsuit  was 
right.     Jefferies  v.  ClarCf  43 

II.  Confidential  Communication. 

Trover  for  a  lease  by  the  assignees 
of  a  bankrupt. — Plea,  that  before  the 
bankruptcy  the  bankrupt  deposited 
the  lease  with  the  defendant  as  a  col- 
lateral security  for  money  which  the 
bankrupt  then  owed  him.  At  the 
trial,  the  plaintiffs  attempted  to  shew 
that  the  lease  was  deposited  after  the 
act  of  bankruptcy,  and  for  that  pur- 
pose called  a  witoets,  who  had  been 


t  the  attorney  for  the  bankrupt  after  the 
act  of  bankruptcy,  and  had  been  ap- 
plied to  by  him  to  raise  him  money. 
It  was  then  proposed  to  ask  him  whe- 
ther the  bankrupt  had  not  the  lease  in 
his  possession  at  that  time: — Heldf 
that  this  was  privileged  from  disclo- 
sure, as  being  a  confidential  commu- 
nication made  to  him  relative  to  his 
character  as  an  attorney.  Turquand 
V.  Knight,  98 

III.  Seconddry  Evidence. 

1 .  A  cheque,  drawn  on  account  of 
a  parish,  was  delivered  to  A.,  who 
was  then  the  paying  clerk  of  the  pa- 
rish. It  was  shewn  that  the  bankers 
of  the  parish,  on  the  same  day,  paid  a 
sum  of  that  amount,  and  that  their 
custom  was  to  return  the  cancelled 
cheques  to  the  paying  clerk,  and  that 
they  were  deposited  in  an  apartment 
in  the  workhouse.  A.  having  gone 
out  of  office,  application  was  made  to 
his  successor  at  that  place  for  inspec- 
tion of  the  cheques.  He  handed  to 
the  witness  several  bundles,  which  he 
searched,  without  finding  the  cheque 
in  question : — Held^  a  sufficient  search 
to  let  in  secondary  evidence  of  its 
contents.     M^Gahey  v.  Alston^    206 

2.  In  an  action  of  trover  against 
the  sheriff,  for  goods  seized  under  a 
fi.  fa.,  the  warrant  of  seizure  was  not 
produced,  nor  any  notice  given  to 
produce  it.  It  was  proved  that  the 
officer  who  made  the  seizure  had  put 
his  son  into  possession,  and  given  the 
warrant  to  him;  the  son  stated  that 
he  believed  he  returned  it  either  to  his 
father  or  to  the  sherifTs  office.  The 
officer  said  that  it  was  his  custom  to 
deliver  the  warrants  to  the  auctioneer, 
that  they  might  be  transmitted  with 
the  auction  sheet  to  the  excise  office, 
through  the  supervisor  of  excise  for 
the  district;  that  he  had  searched  his 
own  papers  for  it,  and  had  inquired 
for  it  at  the  sheriff's  office.  A  search 
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wag  also  proved  among  the  auc- 
tioneer's papers,  and  at  tlie  excise 
office;  but  the  supervisor  was  Dot 
called,  nor  any  scarcli  of  liis  papers 
proved: — Held,  thai  reasonable  proof 
tvas  given  of  [he  loss  of  the  warrant, 
BO  as  to  let  in  secondary  evidence  of 
its  contents,  in  order  to  connect  the 
•lierilf  with  the  oHicer.  Mimhallv. 
Lloyd,  450 

IV.  0/ AcU  of  Ownerthip. 
AVhere,  In  trespass  qu.  cl.  fr.,  the 
plaiati?  claimed  (he  whole  bed  of  a 
river  flowing  between  his  land  and  the 
defendant's,  the  defendant  contending 
that  each  was  entitled  ad  medium 
filum  aquK : — Held,  that  evidence  of 
acta  of  ownership  exercised  by  the 
plaintiff  upon  the  bed  and  banks  of 
the  river  on  the  defendant's  aide,  lower 
down  the  stream,  and  where  it  flowed 
between  the  plaintiff's  land  and  a 
farm  of  C,  adjoining  the  defendant's 
land, — and  also  of  repairs  done  by  the 
plaintilFtD  a  fence  which  divided  C.'s 
farm  from  the  Hver,  and  was  in  con- 
tinuation of  a  fence  dividing  the  de- 
fendant's land  from  the  river, — was 
admissible  for  the  plaintiff.  Joae*  v, 
JVilliams,  S2G 

EXECUTORS   AND   ADMINIS- 
TRAIORS. 

I  rule  nisi,  calling 
account  for  and  pay 
over  legacy  duties,  tlie  executor  does 
not  appear  to  shew  cause,  and  the 
rule  is  therefore  made  absolute,  the 
Court  ordered  ihal  in  future,  in  such 
cases,  it  should  form  part  of  the  rule, 
that  if,  upon  the  delivery  of  the  ac- 
counts, there  should  be  found  to  be 
any  duties  paynble  to  his  Majesty, 
that  the  executor  or  adminisiratot 
should  pay  the  costs  of  the  Crown, 
to  be  taxed  in  the  usual  manner.  In 
Rt  lUbmion,  407 


1.  When, 


FIXTURES. 

2.  An  executor,  afler  payment  of 
all  the  debts  of  which  he  bad  notice, 
invested  certain  parts  of  the  residue 
of  the  testator's  personal  eatate  re- 
maining in  his  hands,  in  the  funds,  io 
his  own  name,  received  the  dividends, 
and  paid  them  over  to  the  legatees  in 
satisfaction  of  their  legacies  given  by 
the  will ; — Held,  that  under  theae  dr- 
curastances,  the  executor  could  not 
sustain  a  plea  of  plene  administravit 
to  an  action  brought  against  him,  fif- 
teen years  after  the  testator's  death, 
for  a  specialty  debt  of  the  testator,  of 
which  he  had  had  no  notice.  SmiU 
V.  Day,  684 

FIXTURES. 

In  18S4,  A.  leased  to  B.  for  t\ 
years  a  colliery,  with  the  right  of 
putting  up  steam-engines,  Ac  Stc^ 
for  working  it,  subject  to  a  proviso 
for  re-entry  on  noa-payment  of  rent 
or  insolvency.  II.  erected  on  ttie 
colliery  several  steam- engines,  affixed 
in  the  ordinary  way  to  the  soil,  and 
afterwards,  in  1827,  assigned  the 
colliery,  with  the  engines,  implements, 
&c.  in  use  upon  it,  to  trustees,  io 
trust  la  permit  B.  to  enjoy  them  un- 
til default  in  payment  of  an  annuity 
granted  by  him ;  and  on  such  default 
to  lake  possession,  and  sell  them  and 
pay  the  arrears.  In  June,  18^!),  A. 
recovered  possession  of  the  premises 
in  ejectment  brought  in  pursuance  of 
the  proviso  for  re-entry.  In  Novem- 
ber, 1829,  the  engines  and  other 
articles  on  tlie  colliery  were  seised 
under  a  fi.  fa.,  at  the  suit  of  an  exe- 
cution creditor  of  B. : — HeUl,  that  the 
trustees  could  not  recover  the  sieun- 
engines  in  trover  against  the  sheriff: 
— Held  also,  that  the  omission  of  the 
trustees  to  take  possession  on  B.'s 
default  in  payment  of  the  annuity, 
did  not  avoid  the  asaignment.  Mim- 
ikali  T.  Lloyd,  4f0 
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FOREIGN  JUDGMENT. 

The  first  count  of  a  declaration  in 
assumpsit" was  on  a  bjll  of  exchange 
drawn  by  the  plaintiffs  upon  and 
accepted  by  the  defendant  in  Scot- 
land. The  second  count,  after  stating 
the  drawing  and  acceptance  of  the 
bill  (which  was  more  than  six  years 
before  the  commencement  of  the  ac- 
tion), set  forth  at  length  the  making 
and  registering  of  a  protest  of  non- 
payment in  the  Court  of  Session  in 
Scotland,  and  the  issuing  and  execu- 
tion of  letters  of  horning  and  poinding 
on  the  defendant,  charging  him  to  make 
payment  of  the  amount  of  the  bill  and 
interest  to  the  plaintiffs,  according  to 
the  law  of  Scotland,  and  his  default 
thereto;  and  alleged  that,  by  virtue 
of  the  several  premises,  the  defendant 
became  liable  to  pay  the  plaintiffs  the 
amount  of  the  bill,  with  interest ;  and 
being  so  liable,  promised  to  pay  the 
same: — Held^  that  this  latter  count 
did  not  disclose  a  sufficient  cause  of 
action  as  upon  ^judgment  in  Scotland. 

The  particulars  stated  the  action 
to  be  brought  to  recover  the  amount 
of  the  bill  mentioned  in  the  first 
count,  with  interest,  and  that  the 
plaintiffs  would  rely  on  the  whole  or 
any  part  of  the  declaration  for  the  re- 
covery thereof: — Held,  sufficient  to 
entitle  the  plaintiffs  to  proceed  on  the 
second  count.     Hay  v.  Fisher,     722 

FRAUDS,  (STATUTE  OF). 

1.  Where  a  party  had  purchased, 
by  a  verbal  contract,  a  growing  crop 
of  grass,  with  liberty  to  go  on  the 
close  wherein  it  grew,  for  the  purpose 
of  cutting  and  carrying  it  away:— 
Held,  tliat  he  could  not  maintain 
trespass  against  the  seller  for  taking 
away  his  horse  and  cart  from  the  close, 
which  he  had  brought  there  for  the 
purpose  of  carrying  away  the  grass ; 
for  that  this  was,  in  substance,  an 
action  charging  the  defendant  on  the 


contract,  within  s.  4  of  the  Statute  of 
Frauds. 

A  contract  for  the  sale  of  an  in- 
terest in  land,  without  a  note  in 
writing,  may  operate  as  a  license,  so  as 
to  excuse  the  entry  of  the  purchaser 
on  the  land,  but  it  cannot  be  made 
available  in  any  way  as  a  contract, 
Carringion  v.  Roots,  248 

2.  The  traveller  of  the  plaintifft, 
hop  merchants  in  London,  agreed 
with  the  defendant,  at  Leeds,  for  the 
sale  to  him,  by  sample,  of  a  quantity 
of  hops.  The  defendant  wrote  in  his 
own  book,  which  he  kept,  the  follow- 
ing memorandum :  —  "  Leeds,  1 9th 
Oct.  1 836.  Sold  John  Dodgson  (the 
defendant)  27  pockets  Playsted  1836, 
Sussex,  at  103«;  4  pockets  Selme, 
Beckley,  at  95f .  The  bulk  to  answer 
the  samples.  Samples  and  invoice  to 
be  sent  per  Rockingham  coach.  Pay- 
ment in  bankers'  at  two  months.** 
This  was  signed  by  the  traveller  on 
behalf  of  the  plaintiffs: — Held^  that 
it  was  a  sufficient  memorandum  in 
writing  of  the  contract,  within  the 
Statute  of  Frauds. 

The  defendant,  on  the  same  day, 
wrote  to  the  plaintiffs,  requesting 
them  to  deliver  '*  the  27  pockets  Play- 
stead  and  the  4  pockets  Selmet,  1 836, 
Sussex,"  to  a  third  party.  Qwjtre^ 
whether  this  letter  sufficiently  refer- 
red to  the  contract  in  question,  so  at 
that  it  might  have  been  connected 
with  the  entry  in  the  book,  for  the 
purpose  of  constituting  a  memoran- 
dum of  the  contract  within  the  statute. 

The  bulk  samples  and  invoice  were 
sent  to  the  defendant  by  the  coach, 
pursuant  to  the  contract,  but  he  re- 
turned them,  as  not  answering  to  the 
samples  by  which  he  bought.  The 
jury,  in  an  action  for  the  price  of  the 
hops,  found  that  the  samples  did 
answer  the  contract:  —  Held,  that 
there  was  no  acceptance  of  the  gooda 
within  the  Statute  of  Frauds. 

Sembk,  the  defence  that  there  baa 
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not  been  a  sufficient  memorandam  in 
wriling  of  ■  contract  to  saligfy  the 
Statute  of  Frauda,  may  be  tikea 
under  the  general  iaaue,  without  being 
specialty  pleaded.     Johnton  v.  Dodg' 


GAME  ACT. 
By  l)iepro  visions  of  the  Game  Act, 
\  ic  »  Will.  4,  c.  38,  s.  S7,  every 
penalty  for  any  ofience  against  that 
•  act  ia  to  be  paid  to  some  one  of  the 
*  OTerfeeraof  thepoor,or  toBomeothei 
officer  (aa  the  convicting  Juttice  or 
jusiicea  may  direct)  of  the  parish,  &c. 
in  which  the  offence  shall  have  been 
committed,  to  be  by  such  overseer 
or  officer  paid  over  to  the  use  of 
the  general  county  ratej  but  by  the 
5  &  6  Will.  4,  c.  20,  s.  21,  reciting 
the  former  act,  it  is  enacted,  that  one 
moiety  of  all  such  penalties  shali  go 
and  be  paid  to  the  person  nbo  shall 
inform  and  prosecute  for  the  same, 
and  theother  moiety  thereof  only  ahalj 
go  and  be  paid  to  such  overseer  or 
officer,  and  be  by  him  applied  in  the 
manner  before  directed : — Held,  that  a 
conviction  for  an  offence  against  the 
former  act,  which  directed  the  whole 
penalty  "  to  be  paid  to  W.  J.,  one  of  the 
overseera  ofthepoorof  the  parish &c., 
to  be  by  him  applied  according  to  the 
direction  of  the  statute  in  such  case 
made  and  provided,"  was  bad,  and 
that  the  justices  who  signed  it  were 
liable  to  an  action  Tor  false  imprison- 
ment at  the  suit  of  theparty  convicted, 
and  committed  to  gaol  for  non-pay< 
ment  of  the  penalty.  Griffith  r. 
Harriei,  SSS 

GOODS  SOLD  &  DELIVERED. 
1.  By  a  written  agreement,  A. 
agreed  with  B.  that  B.  should  have  his 
(A.'s)  farm  for  hii  life  for  20/.  a  year 
rent,  and  the  whole  of  A.'s  keep  and 
maintenance;  B.  to  take  off  the  stock 
at7S/.10f.   B.  having  taken  theatock. 


HORSE-RACE. 

and  had  posseasion  of  the  land  for  his 
life: — Held,  that  his  executor  might 
be  sued  for  the  7SL  lOt.  m  an  inde- 
bitatus count  for  good*  sold  and 
delivered. 

Held,  alao,  that  inasiDUch  aa  tbe 
instrument  could  operate  only  as  an 
agreement  to  grant  B.  «  future  lease 
of  the  farm  for  his  life,  it  waa  properly 
stamped  with  a  1/.  stamp.  Stoiu  v. 
Rogeri,  us 

S.  Assumpsit  for  the  value  of 
goods,  which  the  defendant  ^reed  to 
purchase  at  the  valuation  of  N.  and 
M.  Averments,  that  N.  wu  ready 
to  value  for  the  plaintiff,  but  that  tbe 
defendant  and  M.  refuaed  to  value 
for  the  defendant ;  that  the  plaintiff 
gave  notice  to  defendant  that  his 
valuer,  M.,  was  ready  to  meet  M.,  or 
any  other  valuer  the  defendant  might 
appoint,  at  any  time  within  ten  days 
which  the  defendant  might  fix  for 
making  the  valuation;  that  the  de- 
fendant refuaed  to  appoint  any  day 
for  that  purpoie,  and  refused  to  ap- 
point any  other  valuer,  or  to  take  any 
steps  to  value  the  goods  or  procure 
them  to  be  valued,  according  to  his 
agreement,  and  has  ever  since  refused 
to  value  them,  or  to  let  them  be 
valued,  according  to  his  agreement: 
whereupon,  afler  the  lapae  of  a  month, 
N.  valued  them,  and  the  price  amount- 
ed to  Sec;  alleging  a  breach  in  not 
taking  the  gooda  and  paying  au^ 
amount: — Held,  on  demurrer,  that 
tbe  count  waa  bad;  for  that  the  de- 
fendant could  not  be  liable  for  tbe 
price  of  the  gooda  until  they  had  been 
valued  by  both  valuers,  purauant  to 
the  agreement;  at  least  without  ■ 
distinct  arennent  that  the  defendant 
refused  to  permit  M.  to  value.  Tkw 
nell  V.  Baiitimie,  7g6 

HORSE-RACE. 

SembU,  that  a  party  aobscribing  to 
a  legal  horw-nee  eanuot  i  - 
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stake  from  the  stakeholder  afler  the 
race  has  been  run,  and  before  the 
stakeholder  has  paid  over  the  money. 

At  all  events,  he  cannot  recover  it 
unless  he  demanded  it  before  the  race 
wa««  run. 

Where  the  rules  of  certain  races 
provided  that  all  disputes  should  be 
settled  by  the  stewards,  and  two  stew- 
ards had  been  named,  one  of  whom, 
on  a  dispute^arising  as  to  which  horse 
was  entitled  to  the  stakes  of  a  race, 
gave  his  opinion  in  writing  that  the 
plaintiff  was  entitled  to  them : — Heldt 
that  the  plaintiff  could  not  recover  the 
stakes  on  the  award  of  that  steward 
alone,  although  it  appeared  that  the 
other  steward  had  stated  that  he  would 
acquiesce  in  whatever  his  colleague 
did.  To  make  the  sole  award  of  the 
latter  available,  it  must  be  clearly 
shewn  that  both  the  disputing  parties, 
and  the  stakeholder  also,  submitted 
to  his  sole  authority.  Marryai  v. 
Broderickf  369 

HUSBAND  AND  WIFE. 

( 1 ).  Wife*s  Liability  on  her  Contracts, 

1.  To  a  declaration  in  assumpsit 
for  goods  sold  and  delivered,  the  de- 
fendant pleaded  her  coverture.  The 
plaintiff  replied,  that  the  husband  was 
an  alien,  and  never  was  within  this 
kingdom ;  that  the  causes  of  action 
accrued  to  the  plaintiff,  and  the  pro- 
mise was  made  by  the  defendant, 
within  the  realm  of  England,  while 
she  lived  separate  and  apart  from  her 
husband  as  a  single  woman ;  and  that 
the  plaintiff  did  not  give  any  credit  to 
the  husband,  but  contracted  with  the 
defendant  as  a  feme  sole,  on  her  own 
credit  and  responsibility ;  and  that 
she  made  the  promise  in  the  declara- 
tion mentioned  as  such  feme  sole. 
Rejoinder,  that  the  husband  was  not 
an  alien,  nor  did  the  causes  of  action 
accrue  to  the  plaintif!^  nor  was  the 
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promise  made  by  the  defendant,  while 
she  lived  separate  and  apart  from  her 
husband  as  a  single  woman;  nor  did 
the  plaintiff  contract  with  the  defend- 
ant as  a  feme  sole,  and  on  her  own 
credit  and  responsibility ;  nor  did  she 
make  the  promise  in  the  declaration 
mentioned,  in  manner  and  form,  &c. ; 
on  which  issue  was  joined: — Held^ 
that  on  this  issue   the  plaintiff  was    • 
bound  to  prove  that  the  defendant  .  •*. 
represented  herself  to  th^  plaintilFite'  .     '*' 
a  feme  sole,  or  that  he  dealt  with,  her    - 
believing  her  to  be  such. 

Held^  also,  that  evidence  of  the  de-  ' 
fendant's  dealings  with  other  trades- 
men, to  whom  it  was  alleged  she  had 
held  herself  out  as  a  single  woman, 
was  not  admissible,  unless  her  repre- 
sentations to  them  were  so  made  as  to 
come  to  the  plaintiff's  knowledge. 
Barden  v.  Keverberg,  61 

it.  An  action  was  commenced 
against  a  defendant  whilst  she  was  a 
feme  sole;  but,  after  service  of  the 
writ,  and  before  declaration,  she  mar- 
ried. The  plaintiff  proceeded  to  final 
judgment,  and  took  her  in  execution. 
On  motion  to  discharge  her  out  of 
custody,  the  affidavit  stated  the  above 
facts,  and  also  that  no  settlement  was 
made  upon  the  marriage;  but  it  did 
not  state  that  she  had  no  separate 
property: — Held^  that  the  affidavit  ^ 
was  insufficient,  and  that  she  was  not 
entitled  to  be  discharged.  Evam  y. 
Chester,  847 

(2).  Liability  of  Husband /or  Neces* 
sariesto  Wife. 

A  husband  who  had  separated  from 
his  wife,  agreed  that  a  deed  of  sepa- 
ration should  be  prepared  and  exe- 
cuted : — Heldt  that  the  husband  was 
not  liable  for  the  expenses  of  bis 
wife's  trustee  in  procuring  a  counter- 
part to  be  prepared  and  executed,  in 
the  absence  of  any  promise  by  him  to 
pay  that  expense.     Ladd  v.  Lynn, 

£66 


p  p  p 


M.  W« 


934    ILLEGAL  CONTRACT.       INFORMATION  OF  INTRUSION. 


ILLEGAL  CONTRACT. 

See  Bastard. 

Restraint  of  Trade. 
Stock-jobbino  Act. 

INCLOSURE  ACT. 

1 .  A  local  inclosure  act  empowered 
th«  commissioner,  by  deeds  executed 
in  the  presence  of  and  attested  by  two 
witnesses,  to  sell  such  portions  of  the 
waste  lands  as  should  be  necessary  to 
defray  the  expenses  of  carrying  the 
act  mto  execution,  before  award 
made.  In  ejectment  by  a  party 
claiming  under  a  conveyance  from 
the  commissioner  in  pursuance  of 
such  power,  it  appeared  that  the  lessor 
of  the  plaintiff  purchased  the  land 
with  the  view  of  exchanging  it  with 
the  defendant;  that  he  never  took 
possession  of  it,  and  that  the  defend- 
ant, some  years  af\er  the  conveyance, 
fenced  it  in,  and  had  occupied  it  by 
hb  tenants  ever  since,  a  period  of 
leM  than  SO  years.  It  did  not  ap- 
pear that  any  award  had  been  made 
under  the  Inclosure  Act :  —  Held^ 
that  the  plaintiff  was  not  bound,  in 
order  to  recover  in  the  ejectment,  to 
prove  that  the  commissioner  had  duly 
qualified,  and  given  the  notices,  (&c. 
required  by  the  General  Inclosure 
Act,  before  the  execution  of  the  con- 
veyance.     Doe  d.  Nanney  v.  Gore, 
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2.  In  1812,  S.  P.  conveyed  two 
closes  of  land,  in  the  parish  of  A.,  by 
way  of  mortgage,  to  W.  P.  In  1 8 1 3, 
an  inclosure  act  was  passed  for  in- 
closing the  waste  lands  in  that  parish  ; 
by  which  act  the  commissioners  were 
empowered  to  set  out,  allot,  and 
award  any  lands  within  the  parish  of 
A.,  in  lieu  of  and  in  exchange  for  any 
other  lands  within  that  parish  ;  pro* 
Tided  that  all  such  exchanges  were 
ascertained,  specified,  and  declared  in 
the  award  of  the  commissioners,  and 


were  made  with  the  consent  of  the 
owner  or  owners,  proprietor  or  pro* 
prietors  of  the  lands  which  should  be 
so  exchanged,  whether  sttch  owner  or 
owners,  proprietor  or  proprietors, 
should  he  a  body  or  bodies  poUtie, 
corporate,  or  collegiate,  or  a  tenant  or 
tenants  in  fee  simple,  fee  tailf  or  for 
life  or  lives,  or  for  term  of  years  ab^ 
solute,  or  for  term  of  years  deter  min* 
able  upon  life  or  lives;  such  con* 
sent  to  be  testified  in  writing  under 
his  or  their  bands,  &c.  By  the  con- 
sent of  S.  P.,  the  mortgagor,  the  above 
two  closes  of  land  were  exchanged, 
under  the  act,  for  two  other  closet, 
and  the  commissioners  stated  in  their 
award  that  the  exchange  was  made 
with  the  consent  of  S.  P.  the  mort- 
gagor, in  writing  under  his  hand,  but 
it  was  not  stated  to  have  been  made 
with  the  consent  of  the  mortgagee: — 
Held,  that  it  was  not  necessary  to 
say  whether  the  consent  of  the  mort- 
gagee was  necessary  to  give  validity 
to  the  exchange,  and  that  the  court 
had  no  right  to  presume  that  it  was 
not  given ;  for  that  the  conomisaioners 
were  not  bound  to  state  in  their  award 
all  the  authorities  they  had  ;  and  that 
the  presumption  was,  that  they  had 
acted  according  to  their  jurisdiction, 
as  the  contrary  did  not  appear. 

In  ejectment  by  a  mortgagee 
against  the  assignee  (under  the  Lords' 
Act)  of  the  mortgagor: — Held,  that 
a  letter  from  the  mortgagor  to  the 
mortgagee,  dated  previously  to  the 
assignment,  was  evidence  against  the 
defendant,  and  would  be  presumed  to 
have  been  written  at  the  time  of  its 
date,  until  the  contrary  was  shewn. 
Goodtitle  v.  Milbum,  853 

INFORMATION  OF  IN- 
TRUSION. 

In  an  information  of  intrusion,  the 
Crown  may  of  right  lay  the  venoe  in 
any  county,  or  have  the  inquisitioD 


INSOLVENT. 

taken  in  a  di&rent  countj  from  dint 
in  which  the  venue  is  Uid. 

The  title  of  the  Crown  to  Unds  of 
which  it  hac  been  out 
for  20  years,  mmj  be  tried  in  the 
formatioa  of  intnuion  itself,  and  need 
not  be  first  found  by  inquest  of 
office  ;  the  only  effect  of  the  atat.  31 
Jac.  1 ,  c.  1 4,  being,  to  throw  the  onus 
of  proving  title  in  the  first  instance,  in 
such  caae,  on  the  Crovrni  SembU, 
that,  in  an  information  at  the  suit  of 
the  AUomey-Oeneral,  a  tales  may  be 
prayed  for  the  Crown  withont  his 
warrant,  though  he  be  not  present ; 
but  not  f(v  the  defendant.  Atlor- 
ney-Gtneral  v.  Panont,  *8 

INSOLVENT. 

(1).   Trantfer  by. 

1.  The  38Dd  section  of  the  Insol- 
vent Debtora'  Act,  7  Geo.  4,  c.  £7, 
does  not  apply  only  to  such  aasign- 
ments  and  IraiMfers  as  are  made 
within  three  monihs  before  the  com- 
mencmient  of  the  imprisonmenr,  or 
during  the  cantinuanc«  of  such  im- 
prisonment, but  extends  to  aasiga< 
ment*  made  at  any  time,  even  a  year 
previous  to  the  imprisonment,  iftnade 
with  the  view  or  intention  of  peti* 
tiomng  the  court  for  the  insolvent's 
dischai^.     Bteke  v.  Smtih,         191 

%.  The  defendant,  the  proprietor 
of  a  stage-coach,  delivered  to  A., 
who  horsed  the  coach  one  stage,  five 
horses,  to  be  used  upon  the  coach. 
Three  of  them  died,  and  A.  bought 
three  otbera  in  their  place.  After 
using  these  five  for  ■ome  months,  A. 
became  insolvent,  and  went  to  prison, 
and  was  subsequently  discharged 
under  the  Insolvent  Act.  On  the 
day  he  went  to  prison,  he  sent  an 
order,  under  which  the  five  horses 
were  delivered  to  the  defendant, 
who  refused  to  give  them  up  to 
the  assignee.  The  five  were  worth 
100/.,  and  any  two  of  them  were 
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worth  30i.  In  trover  by  the  assignee 
for  the  three  horse*  which  A.  had 
bought,  the  defendant  set  up,  in  one 
plea,  an  agreement  under  which  he 
claimed  to  retain  the  five  borses  de- 
livered by  him  to  A.  as  a  security  for 
their  price,  alleging  that  X2{.ofths 
price  was  still  unpaid : — Held,  that 
as  to  the  three  horses  bought  by  A., 
[here  was  no  evidence  to  shew  that 
he  transferred  the  property  in  them  to 
the  defendant. 

Htld,  also,  that  even  if  the  pro- 
perty wBB  transferred,  there  was  suffi- 
cient priniA  facie  evidence  that  the 
transfer  was  voluntary,  within  the 
7  Qw.  4,  c.  67,  i.  32.  BoUon  v. 
Sherman,  39S 

(S).  From  what  Debit  dUeharged. 
An  insolvent  debtor,  who  inserts 
in  his  sciiedule  the  name  of  the  bolder 
of  a  bill  of  exchange  on  which  he  is 
liable,  or  gives  such  other  descrip- 
tion of  it  aa  satisfies  the  statute  (7 
Geo.  4,  c  57,  s.  46),  is  discharged  a> 
to  all  the  parties  to  the  bill  (altbou^ 
(hey  are  not  named  in  th«  schedule), 
and  alio  as  to  the  original  d«bt  for 
which  it  was  a  security,  BoydeU  v* 
Cbampneyt,  433 

INSURANCE. 
A  policy  of  insurance  on  ■  ship 
called  the  King  George,  at  and  frora 
Malaga  to  London,  warranted  to  sail 
on  the  10th  October,  was  effected  on 
the  Srd  November  following.  The 
insurer  communicated  to  the  under- 
writers that  the  King  George,  and 
another  vessel  called  the  Fruiter,  both 
sailed  from  Malaga  on  the  10th  Oc- 
tober, and  the  underwriters  knew  that 
the  Fruiter  had  arrived  at  Loadon 
some  days  before ;  but  the  insurer 
knew  also  that  the  captain  of  the  ' 
Fruiter  had  seen  the  King  George  off 
Oporto  on  the  2Ist  of  October,  when 
they  had  parted  company  by  reason  of 
PPF  2 
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a  gale  coming  on ;  and  this  fact  he 
did  not  communicate  to  the  under- 
writers. The  King  George  was  lost 
in  a  stom  at  the  entrance  of  the 
Channel,  on  the  25th  October.  In 
an  action  on  the  policy,  the  jury 
having  found  for  the  plaintiff,  and 
that  the  fact  not  communicated  was 
not  a  material  one,  the  court  granted 
a  new  trial.     Westhury  v.  Aberdt  in^ 

267 

INTERPLEADER  ACT. 

1.  When,  upon  a  rule  obtained 
under  the  Interpleader  Act,  the  exe- 
cution creditor  did  not  appear,  and  it 
was  doubtful  whether  the  sheriff,  who 
had  acted  under  his  express  direc- 
tion, had  not  misconducted  himself 
subsequent  to  the  seizure,  the  court 
made  an  order  that  the  execution 
creditor  should  be  barred  against  the 
claimant,  and  the  goods  restored  to 
the  latter;  the  claimant  to  be  at 
liberty  to  bring  an  issue  against  the 
sheriff  for  misconduct,  provided  it 
should  turn  out  he  had  been  guilty 
of  any ;  and  also,  if  there  had  been 
any  tnisconduct  in  the  execution 
creditor  in  giving  directions  to  the 
iheriflf,  to  bring  an  action  against 
bim.     Lewis  v.  Jones,  203 

2.  The  sheriff  must  apply  to  the 
court  under  the  Interpleader  Act,  in 
the  term  next  after  the  claim  is  made, 
and  soon  enough  to  enable  the  other 
parties  to  shew  cause  in  that  term. 
If  he  does  not,  either  the  rule  will  be 
discharged,  or  he  must  pay  the  costs 
of  both  the  other  parties.  Beat  v. 
Overton,  534 

3.  Where  an  uncertificated  bank- 
rupt brought  an  action  for  work 
done  by  him,  and  on  a  reference  a 
certain  sum  was  found  to  be  due  to 
him,  which  his  assignees  thereupon 
claimed  from  the  defendant : — Held, 
that,  on  a  fresh  action  being  brought 
by  the  bankrupt  for  the  amount,  the 


defendant  might  call  upon  the  as- 
signees, by  an  interpleader  rule,  to 
support  their  claim,  and  that  upon 
such  rule  the  lien  of  the  bankrupt's 
attorney  for  their  costs  in  the  former 
action  and  the  reference  ought  to  be 
satisfied  out  of  the  amount  claimed. 
Jones  V.  Tumbull,  601 

4.  The  defendant  having  pur- 
chased catde  from  the  plaintiff,  accept- 
ed a  bill  in  payment,  with  a  blank  for 
the  name  of  the  drawer,  and  remitted 
it  by  post  to  the  plaintilf.  This  bill 
subsequently  came  into  the  hands  of 
B.  and  S.  for  a  valuable  consideration. 
The  plaintiff,  denying  that  be  bad  ever 
authorized  payment  by  an  acceptance, 
or  that  he  had  ever  received  the  bill 
or  indorsed  it,  brought  an  actioo 
against  the  defendant  for  the  price 
of  the  cattle.  B.  and  S.  also  threat- 
ened to  commence  an  action  against 
him  upon  the  bill : — Held^  that  the 
defendant  was  not  entitled  to  rdief 
under  the  first  section  of  the  Inter- 
pleader Act.     Farr  v.  Ward^      844 

LANDLORD  AND  TENANT. 

See  Agreement. 

1 .  A.,  B.,  and  C,  C.  being  an  unmar- 
ried woman,  entered  into  an  agree- 
ment, dated  25th  December,  1834, 
to  take  a  house  of  the  plaintiff  for 
seven  years,  at  a  certain  annual  rent, 
payable  quarterly ;  under  which  they 
entered.  In  September  1835,  C. 
married,  in  December  A.  became 
bankrupt.  In  an  action  of  debt  by 
the  plaintiff  against  A.,  B.,  C,  and 
C.'s  husband,  for  two  years'  rent, 
claimed  to  be  due  under  the  demise 
contained  in  the  above  agreement, 
the  defendants  by  their  plea  denied 
the  demise.  There  was  also  a  count 
for  use  and  occupation,  to  which  they 
pleaded  payment  of  all  the  rent  due 
before  C.'s  marriage.  The  defendants 
proved  payment  by  A.'s  assignees  of 
the  quarter's  rent  due  at  Mi(£aelmaa 


LAND  TAX. 
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1 835,  and  an  admission  by  the  plain- 
tiff of  the  receipt  of  the  two  previous 
quarters'  rent ;  but  it  was  not  hhewn 
when  or  by  whom  these  latter  pay- 
ments were  made :  Held,  that  this 
was  not  evidence  from  which  a  new 
yearly  tenancy,  on  the  terms  of  the 
agreement,  could  be  inferred,  so  as  to 
charge  all  the  defendants,  inasmuch 
as  it  was  not  shewn  that  the  payments 
were  made  before  C.'s  marriage,  or 
with  her  assent  after  her  marriage. 
Daidge  v.  Bowers,  365 

2.  A  breach,  in  an  action  by  land- 
lord against  tenant,  that  the  tenant 
threatened  to  commit  waste,  unless  he 
were  paid  a  certain  sum  by  the  in- 
coming tenant,  and  that  the  latter  was 
thereby  compelled  to  and  did  pay  him 
that  sum,  in  order  to  prevent  his 
committing  such  waste,  is  bad. 
Where  general  damages  are  given 
on  a  declaration,  in  which  several 
breaches  are  assigned,  one  of  which  is 
bad,  the  court  will  not  arrest  the 
judgment,  but  will  award  a  venire  de 
novo.     Leach  v.  Thomas,  427 

LAND-TAX. 

The  King's  dock  yards  are  not  as- 
sessable to  the  land-tax.  Attorney- 
General  v.  Hill,  loo 

LEASE. 

(1).  Concurrent  Leases. 

Where  A.,  being  seised  in  fee, 
leased  premises  to  B.  for  61  years, 
and  afterwards  granted  a  lease  to  C. 
of  the  same  premises,  to  commence 
at  the  expiration  of  the  61  years  : — 
Held,  that,  by  the  lease  to  C,  A.  did 
not  part  with  his  reversion,  so  as  to 
disentitle  him  to  distrain  for  rent  due 
from  B.  under  his  lease.  Smith  v. 
Day,  684 

(2).  Under  Power. 
A  testator,  by  his  will,  empowered 


his  devisee  for  life  of  real  estate  to 
demise  and  lease  for  21  years,  "so 
as  upon  such  lease  there  were  re- 
served and  made  payable,  during  the 
continuance  thereof,  the  best  im- 
proved yearly  rent  that  could  be 
reasonably  had  for  the  same,  without 
taking  any  sum  or  sums  of  money  by 
way  of  fine  or  income  for  or  in  re- 
spect of  such  lease  or  leases,  and  that 
in  every  such  lease  there  should  be 
contained  a  clause  of  re-entry  for 
non-payment  of  the  rent."  In  exer- 
cise of  this  power,  a  lease  was  made 
for  21  years,  to  hold  from  the  11th 
October,  1833,  at  the  yearly  rent  of 
903/.,  payable  by  equal  half-yearly 
payments,  viz.  on  the  6th  of  April 
and  the  11th  of  October  in  every 
year,  by  equal  portions,  except  the 
last  half  year*s  rent,  which  was 
thereby  reserved  and  agreed  to  be 
paid  on  the  \st  of  August  next  6e- 
fore  the  determination  of  the  term." 
The  lease  also  contained  a  proviso  for 
re-entry,  if  the  rent  should  be  unpaid 
for  forty-two  days  after  it  became 
due  : — field,  that  the  lease  was  a  good 
execution  of  the  power.  Doe  d.  frythe 
Rutland,  v.  661 

(3).  Surrender  of, 

A.,  having  granted  a  lease  to  B.  for 
21  years,  before  the  expiration  of 
that  term  granted  another  lease  of 
the  same  premises  to  C.  No  sur- 
render in  writing  of  B.'s  interest  was 
shewn,  but  the  lease  granted  to  him 
was  produced  from  A.'s  custody, 
with  the  seal  torn  off;  and  it  was 
proved  to  be  the  custom  to  send  in 
the  old  leases  to  A.'s  office,  before  a 
renewal  was  made ;  and  which  old 
leases  were  thereupon  cancelled  by 
A.'s  officer: — Held,  that  this  was 
evidence  from  which  the  jury  might 
presume  that  B.  had  assented  to  the 
grant  of  the  lease  to  C,  so  as  to  deter- 
mine his  interest  by  act  and  operation 
of  law.     Walker  v.  Richardson^  882 
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LEGACY  DUTY. 

Ona  S«  M.  by  his  will  devised  all 
his  real  estates,  except  his  mortgages 
in  fee,  onto  W.  V.  and  J.  M.,  their 
heirs  and  assigns,  to  and  upon  the  uses 
and  trusts  therein  mentioned,  vix.  to 
the  use  of  W.  M.  and  his  assigns  for 
life,  with  remainder  in  tail  to  his  issue, 
with  divers  remainders  over.     And 
the  said  S.  M.,  the  testator,  by  his 
will  gave  and  devised  all  the  resi- 
due   of  his    personal   estate   (at^er 
payment   of   debts    and    legacies), 
and  also  all  such  real  estates  as  he 
was  seised  of  as  mortgagee  in  fee, 
unto  W.  V.  and  W.  M.,  their  heirs, 
executors,  administrators,  and  assigns, 
upon  trust,  to  convert  the  whole  of 
the  said  residue  into  money,  and  to 
lay  out  and  invest  the  same,  as  soon 
as  conveniently  might  be,  in  the  pur* 
chase  of  real  estate,  to  be  conveyed  to 
the  said  W.  V.  and  J.  M.  (the  trustees 
of  his  real  estates),   their  heirs  and 
assigns,  to  and  upon  the  same  uses 
and    trusts    as    were    thereinbefore 
declared  of  and  concerning  his  real 
estates.     And   the  testator  thereby 
dedared,   that  until  such  purchase 
Were  made,  his  said  executors  should 
place  out  or  continue  all  the  said  re- 
sidue at  interest,  in  the  names  of  his 
said  executors,  on  mortgage  of  real 
estate ;  or,  if  the  same  should  not 
offer,  that    the   residue   should    be 
placed  out  at  interest  in  the  public 
Ainds ;  and  the  interest  and  dividends 
were  directed  to  be  paid  to  the  per- 
sons to  whom  the  tents  and  profits  of 
the  real  estate  therewith  to  be  pur- 
chased would  belong  by  virtue  of  his 
will.    The  testator  appointed  the  said 
W.  V.  and  W.  M.  his  executors,  and 
died  in  1791,  when  they  took  upon 
themselves  the  execution  of  the  will. 
The  residue  amounted   to  14,000/. 
and  was  invested  in  mortgage,  in  the 
names  of  the  executors,  before  the 
year  1796,  and  before  the  act  of  36 
Geo.  S,  c.  52 ;  after  which  W.  V. 
died,  and  W.  M.,  who  enjoyed  the 


interest  during  his  life,  became  the 
surviving  executor.  W.  M.  died  with- 
out issue  in  1825,  and  appointed  W. 
H.  and  G.  R.  his  executora.  The 
money  was  never  applied  in  the  pur* 
chase  of  real  estate;  and  W.  H.  and 
G.  R.,  the  executors  under  the  will 
of  W.  M.,  on  the  26th  January,  1832, 
paid  the  residue  of  the  personal  es- 
Ute  of  S.  M.  (the  original  testator) 
to  J.  M.,  he  being  the  person  entitled 
to  it  under  S.  M.'s  ^Uli—Heid,  that 
this  was  a  legacy  given  l»y  the  will  of 
a  person  dying  before  the  5th  of 
April,  1805,  and  paid,  satisfied,  or 
discharged  after  the  31st  day  of 
August,  1815,  within  the  meaning  of 
the  55  Geo.  3,  c.  184,  and  was  li^ 
to  the  payment  of  legacy  duty  under 
that  act.  Attorney  ^General  v.  ffaa- 
cockf  563 

LIMITATIONS  (STATUTE  OF). 

See  Adverse  Posssssiok. 

On  a  note  payable  with  interest  oa 
demand,  the  Statute  of  Limitatiooi 
b^ins  to  run  from  the  date  of  the 
note.     Norton  v.  Ellam^  461 

LIVERY  OF  SEISIN. 

SembUi  that  possession  for  a  less 
period  than  20  years  is  not  sufficient 
to  leave  to  the  jury  for  them  to  pre- 
sume that  livery  of  seisin  has  been 
made.     Doe  d.  Lennt  v.  Davies^  503 

LUNATIC. 
See  AccouMT  Stated. 

MIDDLESEX  COURT  OF 
REQUESTS. 

1.  A  plaintiff  is  liable  to  costs  under 
the  Middlesex  Court  of  Requests  Act, 
23  G^.  2,  c.  88,  s.  17,  where  be  re- 
covers less  than  40«.,  though  his  claim 
was  reduced  below  that  sum  by  the 
Statute,  of  Limitations  being  pleaded. 

But  where  the  declaration  was  in 
debt  for  work  and  labour,  and  it  ap- 
peared that  the  work  and  labour  oon- 
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sisted  of  the  levying  of  an  execution 
by  the  plaintiflT,  as  a  broker,  on  the 
goods  of  a  party  resident  in  Surrey : 
— Heidi  that  this  was  not  cognisable 
by  the  Court  of  Requests,  though 
the  defendant  resided  in  Middlesex. 
Bailey  v.  Chitty^  28 

2.  It  is  not  necessary,  in  order  to 
entitle  a  defendant  to  enter  a  sugges- 
tion for  costs  under  the  Middlesex 
Court  of  Requests  Act,  23  Geo.  2, 
c.  33,  s.  19,  that  the  plaintiff  %\iQ\x\6. 
have  been  resident  within  the  juris- 
diction. 

The  sheriff  or  other  officer,  who 
tries  a  cause  under  a  writ  of  trial,  has 
no  power  to  certify,  under  the  23 
Gto.  2,  c.  33,  s.  19,  that  the  freehold 
or  an  act  of  bankruptcy  was  in  ques- 
tion. If  that  b0  the  case,  it  should 
be  shewn  for  cause  when  the  appli- 
cation is  made  to  try  before  the  she- 
riff, when  it  may  be  imposed  as  a 
term  that  he  should  have  power  to 
certify.     Pritchard  v.  M'Gill,      380 

MORTGAGOR  &  MORTGAGEE. 

See  Inclosdrb  Act,  2, 

MORTMAIN  ACT. 

Where  lands  are  already  in  mort- 
main, being  vested  in  an  ecclesiasti- 
cal corporation,  a  lease  of  such  lands 
to  charitable  uses  is  not  within  the 
statute  9  Geo.  2,  c.  36.  Walker  v. 
RichardsoTiy  882 

MUNICIPAL  CORPORATION 

ACT. 

1.  Under  the  Municipal  Corporation 
Act,  5  &  6  Will.  4,  c.  76,  s.  54,  the 
offence  of  corrupting  a  voter  is  com- 
plete where  the  bribe  is  offered  and 
accepted,  and  the  voter  promises  to 
vote  in  pursuance  of  the  corrupt  con- 
tract, although  he  may  break  his  pro- 
mise, or  may  never  have  intended 
to  perform  it ;  but  where  a  bribe  is 
offered,  but  not  accepted,  the  offence 


is  that  of  offering  to  corrupt:  and  it 
is  for  the  jury  to  say  whether  there 
was  a  complete  agreement  or  not. 
Harding  v.  Stokes,  233 

2.  Under  the  Municipal  Corpora- 
tion Act,  6  Will.  4,  c.  76,  s.  92,  the 
council  of  a  borough  have  no  power 
to  make  a  retrospective  rate.  Woods 
V.  Reed,  777 

OUTLAWRY. 

See  Practice,  II.  (2). 

An  outlaw  cannot  appear  in  court 
for  any  other  purpose  than  to  reverse 
his  outlawry.  Therefore,  he  cannot 
sue  out  a  habeas  corpus  ad  satisfacien- 
dum, in  order  to  charge  a  plaintiff  in 
execution,  against  whom  he  has  ob- 
tained judgment  as  in  case  of  nonsuit ; 
although  his  outlawry  was  at  the  suit 
of  a  different  plaintiff. 

The  Court  refused,  however,  after 
the  lapse  of  three  terms,  to  set  aside 
the  judgment  on  the  same  ground. 
Aldridge  v.  Buller,  412 

OVERSEER. 

A  parish  officer  who  supplies  goods 
for  his  own  profit  to  an  individual 
pauper,  is  not  liable  to  the  penalty 
imposed  by  the  55  Geo.  3,  c.  137, 
s.  6. 

Qtuere,  whether  that  clause  is  im- 
pliedly repealed  by  the  4  &  5  Will.  4, 
c.  76,  8.  77.  Henderson  v.  Sher" 
borne,  236 

PARTICULARS  OF   DEMAND. 

See  Foreign  Judgment. 
Pleading.  III.  6. 

(1).  Effect  of,  in  Evidence, 

Assumpsit  for  wages.  Plea,  non- 
assumpsit.  The  particulars  of  de- 
mand stated  a  claim  for  wages  at  1 5s, 
per  week,  amounting  altogether  to 
148/.,  and  gave  credit  for  payments 
on  account  to  the  amount  of  70L 
At  the  trial,  the  defendant  put  the 
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particulars  in  evidence,  as  shewing  a 
payment  of  701.;  and  the  jury  having 
found  that  the  plaintiff  was.  only  en- 
tilled  to  wages  at  the  rate  of  7j.  per 
week  (which  destroyed  the  balance  of 
78'.  claimed  by  the  plaintifT),  gave  a 
verdict  for  (he  defendant: — Held, 
that  the  particulars  were  properly  re- 
ceived in  evidence  as  an  admission  of 
the  payment ;  and,  it  not  having  been 
objected  at  the  trial  that  they  could 
only  be  used  in  reduction  of  damages, 
and  not  in  bar  of  the  action,  that  the 
verdict  ought  not  to  he  disturbed. 

Quart,  whether  payments  admit- 
ted in  the  particulars  need  be  pleaded. 
Kent/on  v.  Wakts,  764 

(2).  Fo>mof. 
In  aaaunipait  by  the  indorsee  against 
the  acceptor  of  two  billa  of  exchange 
for  i50l.  each,  the  writ  of  capias  was 
indorsed  "  Bail  for  2401.  and  up- 
wards." A  declaration  was  after- 
wards delivered,  containing  two 
counts,  one  upon  each  of  the  bills. 
I'he  particulars  of  demand  which  ac- 
companied the  declaration  was  as 
follows :  This  action  is  brought  to 
recover  the  sum  of  260'.  and  upwards, 
due  from  the  defendant  to  the  plain- 
tifT, upon  the  several  bills  of  exchange 
set  forth  in  the  first  and  last  counts  of 
the  declaration,"  &c.  An  Qrder  hav- 
ing been  made  for  further  ai\l  better 
particulars! — Held,  on  motion  to  set 
aside  (his  order,  that  the  defendant 
was  entitled  to  better  particulars: 
Alderson,  B.,  dissentiente.  Damet 
r.  AnttrvtAer,  817 

PARTNERSHIP. 
Liability  of  retired  Partner, 
H.,  an  officer  serving  in  the  King's 
forces  in  India,  in  1815,  deposited 
money  with  A.,  B.,  C,  &  D.,  bankers 
in  Calcutta,  trading  under  the  firm 
of  A.  &  Co.  In  1818  A.  came  to 
England,    having  executed    a   deed 


PARTNERSHIP. 

whereby  he  was  to  cease  to  be  a 
partner  in  the  firm  in  I8SS,  and  E. 
was  to  be  admitted  a  partner  in  hii 
room.  In  18XS,  A.  accordingly  re- 
tired from,  and  £.  came  into  the 
partnership,  and  the  dissolution  wss 
announced  in  the  Calcutta  Gaaette. 
It  appeared  to  be  the  practice  of  the 
firm  to  give  notice  of  changes  of 
partnership  to  their  customers  by 
circular  letters  :  there  waa,  however, 
no  proof  that  any  letter  reached  H. 
announcing  A. *s  retirement.  In  182!, 
A.  became  a  candidate  for  a  aeat  in 
the  direction  of  the  East  India  Com- 
pany, and  repeatedly  published  so 
address  to  the  proprietors  of  Esst 
India  Stock  in  several  newspapers, 
Slating  that  his  connexion  with  mer- 
cantile concerns  in  India  had  ceased. 
Two  of  these  newspapers  were  taken 
in  at  the  reading-room  of  a  town 
where  H.,  who  had  relumed  to  Eng- 
land, was  then  resident.  The  ac- 
counts-current of  A.  &  Co.,  were 
transmitted  yearly  to  H.  from  1817 
to  1832,  and  the  ratea  of  interest  al- 
lowed on  them  varied  several  times 
afler  the  year  1832.  In  183),  H. 
executed  a  power  of  attorney  to  the 
then  members  of  the  firm  of  A.  & 
Co.,  to  collect  the  effects  of  a  testa- 
tor in  India.  In  IB32,  A.  &  Co. 
failed.  In  1833  H.  executed  ano* 
ther  power  of  attorney  to  C.  (who 
also  had  then  retired  from  the  firm) 
to  prove  debts  against  the  estate  of 
the  bankrupts,  (naming  them,  and 
describing  them  as  carrying'on  busi- 
ness under  the  firm  of  A.  &  Co.X 
and  to  receive  dividends  : — Held, 
that  these  facta  constituted  sufficient 
evidence  to  go  to  the  jury  to  shew 
that  H.  knew  that  A.  had  retired 
from  the  firm,  and  E.  bad  come  in 
in  his  place;  and  that  he  had  agreed 
to  discharge  A.  from  liability,  and 
lake  the  new  firm  as  his  debtors. 
Hart  V.  H.  Alexander,  48t 
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PATENT. 

1.  Where  a  patent  is  originally 
void,  but  amended  under  5  &  6 
Will.  4,  c.  85,  by  filing  a  disclaimer 
of  part  of  the  invention,  that  act  has 
not  a  retrospective  operation,  so  as  to 
make  a  party  liable  for  an  infringe- 
ment of  the  patent  prior  to  the  time 
of  entering  such  disclaimer.  Perry  v. 
Skinner  f  471 

2.  If  a  patent  be  taken  out  for 
several  inventions,  which  are  claimed 
as  improvementiy  and  the  jury  find 
that  one  of  them  is  not  an  improve- 
ment, the  patent  is  altogether  void. 

Where  it  appeared  that,  a  few 
months  before  the  date  of  a  patent 
for  an  improvement  in  paddle  wheels, 
two  pairs  of  the  wheels  were  made  for 
the  plaintiff*  (to  whom  the  patent  was 
afterwards  assigned)  by  an  engineer 
and  his  workmen  at  his  own  manu- 
factory, under  the  directions  of  the 
patentee,  and  under  an  injunction  of 
secrecy,  the  engineer  being  paid  for 
them  by  the  plaintiff;  that,  when 
finished,  they  were  taken  to  pieces, 
packed  up,  and  shipped  for  a  foreign 
port;  where,  according  to  the  plain- 
tiffs directions,  they  were  put  toge- 
ther, and  used  (after  the  date  of  the 
patent)  in  steam-boats  belonging  to  a 
company  of  which  the  plaintiff  was 
the  manager  and  a-  principal  share- 
holder :  Held,  that  this  was  not  such 
a  publication  of  the  invention  as  to 
avoid  the  patent.  Morgan  v.  Seaward, 

544 

PETITION  OF  RIGHT. 

A  petition  of  right  was  addressed 
to  the  King  "  in  his  Court  of  Exche- 
quer, and  concluded  with  a  prayer 
that  he  would  be  pleased  to  order 
that  right  be  done,  and  to  indorse  his 
royal  declaration  thereon  to  that 
effect ;  and  that  he  would  refer  the 
petition,  with  such  order  and  decla- 
ration thereon,  '*to   the  Barons  of 


his  Majesty's  Exchequer."  The 
King  indorsed  the  petition,  "Let right 
be  done  :*' — Held,  that  this  Court  had 
no  jurisdiction  to  adjudicate  upon  the 
matter.     In  re  Pering,  87 d 

PLEADING. 

Sse  Bills  and  Note  ,  III. 
Foreign  Judgment. 
Goods  sold  and  delivered. 
Particulars  of  Demand,  1. 
Practice,  3. 
Trespass,  1. 
Trover,  1. 

I.  Declaration. 

(1).  Commencement, 

The  declaration  stated  in  the  com* 
mencement  of  it,  that  the  plaintiff  was 
a  debtor  to  the  King,  &c.,  and  con- 
cluded with  the  quo  minus  clause,  as 
in  the  old  form : —  Held,  on  special 
demurrer,  that  the  declaration  was 
sufficient,  as  this  was  surplusage  only, 
and  that  the  proper  course  was  for 
the  defendant  to  have  obtained  a 
summons  to  strike  out  the  super- 
fluous matter.     Alder  son  v.  Johnson^ 

70 
(2).  Blending  Fact  and  Law, 

Semble,  that  a  declaration  against 
a  sheriff  for  extortion  in  the  execu- 
tion of  a  fi.  fa.  must  state  the  sum 
actually  taken  by  him  ;  and  that  it  is 
not  sufficient  to  allege  that  he  took 
£ more  than  by  the  statute  is  al- 
lowed.    Aihhy  V.  Harris,  67S 

(3).  Several  Counts, 

A  rule  to  strike  out  any  of  the 
counts  of  a  declaration  must  be  drawn 
up  on  reading  the  declaration,  or  on 
an  affidavit  stating  the  nature  and 
effect  of  the  different  counts.  Roy  v. 
Bristowe,  241 

(4).  Joinder  of  Counts. 

A  count  for  work  done  by  the 
plaintiff  as    administrator  may  be 
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joined  with  counts  for  goods  sold  and 
work  done  by  the  intestate,  on  pro* 
mises   to  him.     Edwards  v.  Grace, 

190 
(5),  Allegation  of  Promise    in   As^ 

sumpsit. 

1.  The  want  of  an  allegation 
of  a  promise  to  pay,  in  an  indebita- 
tus count,  is  not  supplied,  even  after 
verdict,  by  a  plea  of  non-assumpsit 
pleaded  to  the  whole  declaration ;  nor 
by  the  statement  at  the  commence- 
ment of  the  declaration,  that  the  de- 
fendant was  summoned  to  answer  in 
an  action  on  promises,  or  the  conclu- 
sion, that  *'in  consideration  of  the 
premises  respectively  before  men- 
tioned, the  defendant  promised  to 
pay,  &c.,"  such  promise  being  con- 
fined in  its  terms  to  other  counts. 
Hayter  y.  Moat^  56 

2.  Semble,  that,  in  a  count  on  a  bill 
or  note,  no  promise  to  pay  need  now 
be  alleged. 

At  all  events,  the  omission  cannot 
be  taken  advantage  of  except  on 
special  demmfrer.  Griffith  v.  RoX' 
brought  734 

S.  The  declaration  stated  that  one 
S.  T.,  on  &c.,  made  his  promissory 
note  in  writing,  and  thereby  pro- 
mised to  pay  to  the  order  of  the  defen- 
dant at  Messrs  B.,  T.,  and  B.'s,  Lon- 
don, 99^  18«.,  two  months  afler  date, 
for  value  received,  which  period  had,  at 
the  time  of  the  commencement  of  the 
suit,  elapsed,  and  then  delivered  the 
said  note  to  .  the  defendant ;  and 
the  defendant  then  indorsed  said  note 
to  the  plaintiflT,  and  promised  to  pay 
the  same  according  to  the  tenor  and 
effect  thereof;  but  the  said  Messrs. 
B.,  T.,  &  B.,  did  not,  nor  did  the  said 
S.T.,  nor  the  defendant,  nor  any  other 
person,  pay  the  said  note,  although 
the  said  note  was  presented  at  Messrs. 
B.,  T.,  &  B.'s  on  the  day  when  it  be- 
came due,  of  which  the  defendant  then 
had  notice  : — Held,  on  motion  in  ar- 
rest of  judgment,  that  the  promise 
was  properly  stated,    and   that   the 


breach    was   sufficient.      Hedger  t. 
Steavenson,  799 

(6).  fn  Assumpsit — Consideration, 

Semble,  that  a  declaration  in  as- 
sumpsit stating  that  the  plaintiff  being 
about  to  proceed  to  N.,   paid  money 
to  the   defendants   in  London,   that 
they  might  cause  it  to  be  paid  to  him 
at  N.  on  a  certain  day ;   that  the  de- 
fendants received  the  money  for  that 
purpose  from  the  plaintiff;  and  that 
thereupon  aAerwards,   in   considera- 
tion of  the  premises,  the  defendants 
promised  to  cause  the  money  to  be 
paid  to  the  plaintiff  at  N.,  discloses  a 
sufficient  consideration  for  the  pro- 
mise.    ShiUibeer  j,  Glyn^  14S 

(7).  On  BiU  of  Exchange. 

Action  on  a  bill  of  exchange  by  the 
drawer  against  the  acceptor.  The 
declaration  alleged  that  the  bill  wu 
made  on  the  29th  of  March,  payable 
four  months  afler  date,  "  whidi  period 
has  now  elapsed:*' — Held^  that  the 
declaration  was  sufficient,  and  that  it 
was  not  necessary  to  aver  that  four 
months  had  elapsed  **  before  the  com- 
mencement of  the  suit."  Owen  v. 
Water  s^  91 

n.  Pleas  in  Abatement, 
Time  for  Delivery  of 

Since  Rule  viii.  of  Hilary  Term, 
2  Will.  4,  the  four  days  within  which 
pleas  in  abatement  must  be  delivered 
are  to  be  computed  exclusively  of  the 
first  and  inclusively  of  the  last  day. 
Ryland  v.  fVormald,  595 

in.  Pleas  in  Bar. 
(1).  General  Issust  where  admissible. 

If  an  executor  declares  on  a  bill  or 
note  payable  to  his  testator,  laying  a 
promise  to  pay  him  (the  executor), 
such  promise  may  be  denied  by  a  plea 
of  non-assumpsit,  notwithstanding  the 
new  rules.     Timmis  v.  Piatt,        720 


(S).  Evidence  mder  Qentral  Ititie. 

1.  Stmbh,  the  defence  ihat  there 
has  not  beea  a  sufficient  memorandum 
jn  writing  of  a  contract  to  aatisfy  the 
Statute  of  Frauds,  may  be  taken  un- 
der the  general  isaue,  without  being 
Bpecially  pleaded.  Johnton  v.  Dorlg- 
ion,  663 

S.  The  plea  of  not  guilty,  (o  a  de- 
claration in  case  against  a  sherifT  for 
a  falae  return  of  nulla  bona  to  a  writ 
of  fieri  facial,  pnta  in  issue  only  the 
fact  of  the  sherifT  having  tlie  money 
in  his  hands,  and  making  the  return 
alleged ;  and  it  is  not  competent  to 
him,  nnder  that  plea,  to  set  up  as  a 
defence  the  bankruptcy  of  the  debtor 
before  the  execution  of  the  writ. 
Wright  v.  Lahuon,  739 

3.  In  an  action  of  debt,  where 
there  is  no  plea  of  payment,  the  de- 
fendant cannot  gire  evidence  of  pay- 
ment in  reduction  of  damages.  Bel- 
bm  T.  Butt,  iii 


(3).  JVAen  bad  bm  amoutUing  to  Gene- 
tal  fitue. 

1.  A  special  plea  to  an  action  on  an 
attomey'a  bill,  which  *et«  up  as  a  de- 
fence that  the  plaintiff  conducted  the 
business  so  negligently  and  unskilfully 
as  to  be  useless  to  the  defenilant, — 
or,  that  it  was  done  under  an  indem- 
nity from  the  plaintiff  against  costs 
and  expenses, — is  bad  on  special  de- 
murrer, as  amounting  to  the  general 
issue.     Hill  v.  Allen,  2S9 

2.  Case  for  driving  a  coach  of  the 
defendant  against  the  plaintiff's  car- 
riage, in  which  were  two  of  his  sons, 
and  injuring  it  and  ihera.  Plea,  stal- 
ing that  the  plaintiff^s  carriage  was 
under  the  guidance  and  direction  of 
one  of  his  sons,  who  was  driving  it, 
and  that  the  defendant,  by  his  ser- 
vant, waa  carefully  and  properly  driv- 
ing his  coach;  that  if  the  plaintiff's 
•on  had  driven  bis  carriage  carefully 
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and  property,  no  collision  would  have 
taken  place,  nor  any  injury  have  been 
occasioned  to  the  plaintiff'a  carriage 
or  to  his  sons;  but  that  the  plaintiS^s 
son  drove  the  carriage  so  negligently 
and  improperly,  that  it  ran  and  struck 
against  the  defendant's  coach;  and  by 
means  thereof,  and  without  any  care- 
lessness or  improper  conduct  of  the 
defendant  by  his  servant,  the  defen- 
dant's coach  ran  and  struck  against 
the  plaintiff's  carriage,  whereby  the 
supposed  damages  in  the  declaration 
mentioned  were  occasioned;  so  that 
if  any  damage  was  occasioned  to  the 
plaintiff's  carriage  or  to  his  sons,  it 
was  occasioned  by  the  careleasneia, 
negt^ence,  and  improper  conduct  of 
the  ^intiff's  son  so  driving  his  car- 
riage: without  this,  that  the  defen- 
dant, by  his  servant,  so  carelessly  and 
improperly  drove  his  coach,  that  by 
and  through  his  carelessness  and  im- 
proper conduct  in  that  behalf,  the 
defendant's  coach  struck  against  the 
plaintiff's  carriage,  in  manner  and 
form,&c.;  concluding  to  the  country: 
—  Held  bad  on  apecial  demurrer. 
Qough  V.  Bryan,  770 

3.  Assumpsit  against  the  defendant 
aa  a  common  carrier,  to  recover  tlw 
value  of  goods  delivered  to  him,  to  be 
taken  care  of  and  safely  carried  by 
him,  as  such  carrier,  in  his  cart,  from 
N.  to  B.,  and  there  safely  delivered 
by  him  for  the  plsintiff,  but  which 
were  lost  by  hia  negligence.  Plea, 
that  when  the  defeni^nt  received  tht 
goods,  an  express  condition  and  agree- 
ment was  made  between  him  and  tba 
plaintiff,  that  the  plaintiff  should  ac- 
company the  cart,  and  watch  and  pro- 
tect the  goods  from  being  lost  or 
stolen;  but  that  be  n^lected  and  re- 
fused so  to  do;  by  reason  whereof, 
and  not  by  reason  of  any  negligence 
of  the  defendant,  the  goods  were  loH: 
— Held  bad  on  special  demurrer,  u 
amounting  to  the  general  isaue.  BriMd 
V.  DttU,  77 S 


(4).  Wkenhadai  not  antvering tv/iok 
DeelaTalion. 

k  declaration  contained  one  count 
on  a  bill  of  exchange  against  the  ac- 
ceptor, and  a  second  count  on  an  ac- 
count stated.  The  defendant  pleaded 
that  he  did  not  accept  the  bill  of  ex- 
change in  the  declaration  mentioned, 
taking  no  notice  of  the  count  on  the 
account  staled  \ — Held,  that  the  plea 
WBB  bad  on  special  draaurrer.  Put- 
ney y.  Swmn,  72 

(5).  Giving  colour. 
Trover  for  an  oak  tree,  the  pro- 
perty of  the  plaintiff.     Plea,  that  the 
defendant  nas  seised  in  fee  of  a  close, 
and,  being  so  seised,  he, the  defendant, 
cut  down  the  tree,  which  headerwards 
delivered  to  one  Richard  Roe,  to  be 
kept  for  the  use  ofhim  the  defendant; 
and  that  the  aaid  R.  R.  afterwards 
ddivered  ittotheplaintiB*,  whereupon 
the  defendant  took  it  out  of  the  pos-   . 
seasion  of  the  plaintiff,  as  be  lawfully    | 
might    do   for  the   cause    aforesaid,  J 
which  was  the  same  conversion  in  the 
declaration    mentioned :  —  Held,   on   I 
special  demurrer,  that  the  plea  was   ' 
good.     Morant  v.  Sign,  95   .' 

(6).    Payment. 
Assumpsit  for  ase  and  occupation,   I 
the  sum  staled  in  the  declaration  being 
105/.     The  plaintilf  delivered  parti-   j 
culars   as  follows:— "The  plaintiff 
seeks  to  recover  in  this  action  the   | 
sum  of  Bit.  1 0i.,  being  the  balance  of 
one  year'*  rent  due  from  the  defen- 
dant for  the  occupation  of  a  farm,  &c., 
which  he  quitted  on  the  2nd  February, 
1833."      The   defendant  afterwards 
pleaded,  as  to  all  but  Sil.  lOf.,  non- 
assumpsit;  as   to   5il.  10«.,  residue, 
payment.     The  plaintiff  joined  issue 
on  the  plea   of  non-aasumpsit,   and 
entered   a   nolle    prosequi  as  to  the 
plea  of  payment.     At  the  trial,  the 
plaintiff  having  proved  an  occupation 


for  several  years,  at  a  rent  of  lOj/. 
a-year,  the  defendant  proved  payment 
of  ail  the  rent: — Held,  that  the  plain- 
tiff was  neverthelesa  entitled  to  s  ver- 
dict (or  nominal  damages.  NkkoU 
V.  WiUiamM,  nt 

(7).    Tender. 

A  plea,  by  the  acceptor  of  a  bill  cJ 
exchange,  that,  after  the  bill  beeami 
due,  and  before  the  coromertcementaf 
the  anil,  he  tendered  to  the  plaintiff 
the  amount  of  the  bill,  with  interest 
from  the  day  it  becanoe  due,  and  that 
he  bath  always,  from  the  time  mitt 
the  bill  became  dve,  been  ready  to 
pay  the  plaintiff  the  amount,  with  in- 
tereat  aforesaid: — Held  bad  on  tat- 
eial  demurrer.  Poole  v.  Tumbrii^, 
its 
(8).  Several  PUat. 

1.  In  an  action  on  a  bill  of  exchange 
by  indoraee  against  acceptor,  the  de- 
fendant, having  obtained  an  inspectkn 
of  the  bill,  pleaded  pleas  denying  the 
acceptance,  the  drawing,  and  the  in- 
dorsement, and  also  a  |riea  founded  on 
the  3  &  4  Will.  4,  c.  97,  a.  17,  that 
the  bill  waa  written  oa  paper  impro- 
perly stamped  with  an  old  die.  The 
court  struck  out  the  last  plea.  Dam- 
ton  V.  Macdonald,  16 

i.  In  an  action  on  a  baokefV 
cheque,  the  court  refuaed  leave  to  add 
a  plea,  (the  time  for  pleading  having 
expired),  that  it  waa  drawn  by  the  de- 
fendant more  than  \b  milea  from  the 
place  where  it  was  made  payable,  and 
falsely  dated,  in  contravention  of  the 
9  Geo.  4,  c.  49,  a.  15.  M'thmaUi. 
Lytler,  52 

(9).  T0  Action  on  Bill  of  Exektmgt. 
To  an  action  against  the  defendant 
as  indorser  of  a  bill  of  exchange,  be 
pleaded  that "  be  did  not  make  or  draw 
the  bill  of  exchange  aa  in  the  declara- 
tion alleged  :" —  Held,  that  the  plain- 
tiff was  not  entitled  to  treat  this  plea 


as  a  nullity,  and  liftn  judgment  a>  for 
want  ofa  plea.  Allen  v.  Walker,  317 

(10).  In   Trover. 

In  trover,  lince  the  new  rulea,  the 
lainlifl'  is  entitled  to  a  verdict  on  the 
plea  of  Dot  guilty,  if  on  the  trial  a 
conversion  in  fact  be  proved,  although 
it  appeared  from  the  evidence,  tliat, 
at  the  time  of  such  conversion,  the 
plaintiff  had  parted  vritb  bii  properly 
in  the  goodi. 

Where  a  party,  to  whose  order 
goods  were  lying  at  a  nharf,  gave  the 
wharfinger  an  order  to  deliver  them  to 
A.,  but  arcernards,  with  A.'s  concur* 
rence,  gave  liitn  a  fresh  order  to  de- 
liver them  to  B.,  which  he  did: — 
Held,  in  an  action  of  trover  by  A., 
against  the  wharfinger,  that  the  defen- 
dant might  avail  himself  of  such  trans- 
fer  to  B.,  under  a  plea  that  the  plain- 
tilT  was  not  possessed  of  the  goods  as 
in  the  declaration  mentioned.  Ver- 
non T.  SA^on,  9 

(11).  Signature. 

A  plea  of  plena  administravit  does 

not  require  to  he  signed  hy  counsel. 

Seed  V.  Spurr,  76 

IV.  Replication. 
(1).  De  injuria. 
Trespass  for  assaulting  the  plaintiff, 
and  with  the  defendant's  hands  and 
with  a  truncheon  beating,  bruising, 
moundinff,  and  ill-treating  her,  and 
striking  her  down  with  the  truncheon, 
whereby  her  thigh  was  broken.  Pleas 
— first,  not  guilty;  secondly,  as  to 
auaulting,  beating,  and  ill-treating 
the  plaintiff,  that  the  defendant  was 
possessed  of  a  house,  and  the  plaintiff 
was  making  a  great  noise  and  disturb- 
ance therein,  whereupon  the  defend- 
ant requested  her  to  cease  from  mak- 
ing such  noise  and  disturbance,  and 
to  leave  the  bouse,  which  she  refused; 


whereupon  the  defendant,  in  defence 
of  the  possession  of  his  house,  sently 
laid  his  hands  upon  her  in  order  to 
remove  her,  and  did  remove  her,  out 
of  the  house.  Replication,  de  injurifi; 
— Held,  first,  that  the  special  plea  was 
tx>  jusliHcation  of  the  striking  and 
wounding  with  the  truncheon ;  second- 
ly, that  the  fact  of  the  noise  and  dia- 
turbance  being  proved,  the  motive  and 
intention  with  which  the  defendant 
turned  the  plaintiff  out  of  the  house 
could  not  be  inquired  into  on  the 
general  traverse  de  injuriA.  Oaket 
v.  Wood,  791 

V.  Nen  Attignnent' 

Trespass  for  breaking  and  entering 
the  plaint) flTs  dwelling-house,  and 
taking  away  certain  goods.  Plea, 
that  one  W,  F.,  before  the  said  time 
when  &c.,  held  a  certain  dwelling* 
house  as  tenant  to  the  defendant  at 
the  rent  of  81. ;  and  that  juat  before 
the  said  time  when  &c.,  the  sum  of 
SI.  of  the  rent  aforesaid  was  due  from 
the  said  W.  P.  to  the  defendant :  and 
that  afterwards,  and  within  thirty  days 
next  before  the  said  time  when  &c., 
the  said  W.  F.  fraudulently  and  clan- 
destinely carried  and  conveyed  away 
his  goods,  to  prevent  the  defendant 
from  distraining  the  same,  to  the 
dwelling-house  of  the  pisintiff,  with- 
out leaving  any  other  goods  sufficient 
to  satisfy  (he  said  arrears  of  rent, 
whereon  the  defendant  could  distrain ; 
that  the  defendant  requested  the 
plaintiff  to  allow  him  to  search  hia 
house  for  the  goods  so  clandestinely 
removed,  which  the  plaintiff  refused 
to  do;  end  that  thereupon  he  the  de- 
fendant obtained  a  search-warrant 
from  B  justice  &c.,  under  and  by  vir- 
tue of  which  he  entered  the  plaintiff's 
dwelling-house,  for  the  purpose  of 
searching  for  the  said  goods,  which 
was  the  trespass  of  wliicn  the  plaintiff 
complained.     The  plaintiff  new  aa- 
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signed,  that  tlie  action  ivas  brought, 
not  for  the  trespass  in  the  plea  men- 
tioned, hot  for  breaking  and  entering 
the  house  on  another  and  different 
occasion,  and  at  another  and  different 
part  of  the  same  day.  The  defendant 
pleaded  to  the  new  assignment,  that 
W.  F.  was  his  tenant  at  the  rent 
of  8/.,  and  that  8/.  rent  for  one  year 
was  in  arrear ;  that  W.  F.  had  fraudu- 
lently removed  his  goods,  to  prevent 
a  distress,  to  the  plaintiflTs  house  ; 
therefore  he  entered  to  take  them :  to 
which  the  plaintiff*  replied,  de  injuriA. 
At  the  trial,  it  was  proved  that  W. 
F.'s  goods  had  been  fraudulently  re- 
moved to  the  plaintiff*'s  house,  to 
avoid  the  distress;  but  no  evidence 
was  given  of  any  demise  at  the  rent 
stated,  or  of  the  rent  in  arrear: — 
Held^  that  these  facts  were  not  ad- 
mitted by  the  new  assignment,  and 
ought  to  have  been  proved.  ATor- 
man  v.  Weswrnhcy  349 

VL  Demurrer, 

If  a  special  demurrer  be  delivered 
without  a  marginal  note  of  the  matter 
intended  to  be  argued,  the  court  will 
set  it  aside.  But  it  is  sufficient  if  it 
state  'that  the  points  intended  to  be 
argued  are  those  stated  in  the  de- 
murrer itself.    Lindui  v.  Pounds    240 

VII.  Arrest  of  JudgmenU 

1.  Where  separate  damages  are 
assessed  on  each  count  of  the  declara- 
tion, if  one  count  is  bad,  the  judgment 
will  be  arrested  on  that  count  only. 
Hayter  v.  Moat,  56 

2,  Where  general  damages  are 
given  on  a  declaration,  in  which 
several  breaches  are  assigned,  one  of 
which  is  bad,  the  court  will  not  ar- 
rest the  judgment,  but  wilt  award  a 
venire  de  novo.  Leach  v,  Thomas,  427 

VIII.  Repleader. 
Debt  on  an  award.     The  declara- 


tion alleged  that  differences  had 
between  the  pieindfE^  as 
trix  of  M.  T.»  and  the  deieodant,  coor 
cemxng  certain  suoos  of  woooej  due 
from  the  defendant  to  the  plaincitfl  u 
administratrix,  as   to   part  of  wbici 
there  had  been  a  settlement  on  a  cer- 
tain day  in  the  lifetime  of  the  said  M. 
T.,  to  wit,  on  &c.,  which  settlemeoc 
was  the  last  settlement  next  befcn 
the  making  of  the  award :  and  tiis 
the  arbitrator  awarded  that  there  wai 
due  from  the  defendant  to  the  pliia- 
tiff*    150^,  with   interest    from   die 
period  of  the  said  last-wuniiamed  set- 
tUmenU   The  defendant  pleaded,  fine, 
that  the  arbitrator  did  not  make  aoy 
award  concerning  the  premises  in  tbe 
declaration  mentkmed,  modo  et  forms; 
2dly,  that  the  day   in    the  dedsia- 
tion  in  that  behalf  mentioned  was  doc 
the  day  of  the  last  settlement  next 
before  the   making  of  the  award; 
8dly,  that  no  such  settlement  as  in 
the  declaration  mentioned  was  at  any 
time  made.    It  appeared  that  the  date 
of  the  last  settlement  was  not  in  dis- 
pute between  the  parties. 

Held,  that  the  second  issoe  was 
immaterial;  and  the  jmry  having 
found  it  for  the  defendant,  the  Court 
awarded  a  repleader  as  to  that  issue. 

Held,  also,  that  the  award  wai 
sufficiently  certain. 

Where  a  plea  raises  an  immaterial 
issue,  but  contains  no  oonfesaon  of 
the  cause  of  action,  the  proper  ooorse 
is  to  award  a  repleader,  not  to  give 
judgment  non  obstante  veredicto. 

Where  there  are  seYeral  pless  on 
tlie  record,  on  which  isanes  are  taken, 
but  on  none  of  them  the  cause  of  ac- 
tion is  fully  confessed,  or  proved,  the 
Court  may  award  a  repleader,  if  one 
of  the  issues  be  immateriaL 

On  a  judgment  of  repleader,  neither 
party  is  entitled  to  costt.  Phtmrner 
V.  Lee,  495 

POOR. 
See  OysasiBB. 


POWER. 

See  Lease,  2. 
PRACTICE. 
I.  fenue. 
Where  the  venue  ha<  been  retained 
in  thecounly  in  nhicb  it  was  origin- 
ally laid,  on  undertaking  in  give  ma- 
terial evidence  in  that  county,  it  is  no 
ground  of  nonsuit  that  the  plaintiS* 
bai  not  given  tnaienal  evidence  in 
that  county,  unless  the  objection  be 
taken  at  Nisi  Prius.     Horn  v.  Pick- 
ard,  373 

II.  Diitnngat. 

I.  A  distrii^aa,  for  the  purpose  of 
proceeding  to  outla\rry,  may  issue 
after  a  writ  of  summoni  which  has 
been  continued  by  alias  and  pluries, 
sued  out  to  save  the  Statute  of  Limita- 
tions.    Real/ V.  Youde,  188 

S.  Where  it  appears  on  the  face  of 
the  a£Rdavit  used  to  obtain  a  disirin- 
gas  to  compel  appearance,  that  the 
defendant  is  abroad,  the  entry  of  ap- 
pearance for  the  defendant,  and  judg- 
ment signed  thereon,  are  irregular  ; 
the  plaintiff  ought  to  have  proceeded 
by  process  of  outlawry.  Partridge 
*,   kaUbank,  693 

III.  Rule  to  plead. 

When  a  rule  to  plead  is  given  be< 
fore  notice  of  declaration,  it  is  irre- 
gular ;  but  the  irregularity  is  waived 
by  takinft  oxt  a  summons  for  time  to 
plead.     Pope  v.  Mann,  881 

IV.  Pataing  Record. 

By  the  practice  of  the  Courts  of 
Queen's  Bench  and  Exchequer,  a 
l^ntiif  has  not  a  right  to  enter  and 
pass  hii  record  immediately  afler  issue 
joined  and  notice  of  trial  given,  so  as 
to  make  the  defendant  pay  the  costs 
of  it;  hut  it  is  in  the  discretion  of  the 
Master  to  allow  such  costs  or  not,  as 
he  thinks  fit.    M'Kitne  v.  Smith,   85 


V,    Notice  of  Trial. . 

1.  Where  notice  of  trial  has  been 
^ven,  which  is  afterwards  counter-, 
noonded,  it  is  not  neceaaary  to  resesl 
the  record,  unless  the  alteration  is 
made  to  a  day  after  the  return  of  the 
writ.     CkandUr  v.  Be»Kard,        205 

2.  Where  a  rule  for  aetting  aside 
the  issue  and  notice  of  trial,  on  the 
ground  that  the  former  was  deli- 
vered as  for  trial  at  the  sittings,  and 
the  latter  before  the  Secondary,  was 
drawn  up  on  reading  the  Judge's 
order  for  trial  before  the  Secondary, 
the  Court  took  judicial  notice  that  It 
was  an  order  in  the  cause,  though 
that  was  not  stated  in  the  aEBdavits. 
Jttmll  V.  Raker,  27S 

3.  Where  a  plain  tiff  avails  himself 
of  the  terms  of  short  notice  of  trial, 
hebasnopowerofcountemiandi  and 
therefore,  if  he  doer  not  proceed  to 
trial,  he  must  pay  costs  up  to  the  time 
of  the  countermand.  Doncaeter  v. 
Cardmelt,  390 

VI.    Trial. 
(1).  Withdranal  of  Juror,  Effect  of. 

J'eeARBITRATIOK. 

In  an  undefended  action  on  a 
mortgage  deed,  the  plaintiflTs  counsel 
inadvertently  look  a  verdict  for  the 
principal  money  only,  omitting  to  in- 
clude the  interest,  fhe  court  refused 
to  increase  the  verdict.  Baker  v. 
Broim,  199 

V[|.  Judgment. 
(I).  When  to  be tigned. 
Judgment  signed  before  an  appear- 
ance entered  is  irregular,  although  the 
defendant  has  ^iven  a  cognovit,  -in 
which  he  authorizes  the  plaintiff's  at- 
torney to  appear  for  him  if  necessary, 
and  the  attorney,  on  the  day  after 
judgment  signed,  enters  an  appearance 
nunc  pro  tunc.   )Vattonr.Dore,  386 
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(2).  For  Want  of  Plea. 

\ .  A  declaration  was  delivered  on 
the  9th  of  January,  indorsed  to  plead 
in  four  days,  and  on  the  same  day  ^e 
plaintiff  demanded  a  plea.  The  plain- 
tifT  having  signed  judgment  for  want 
of  a  plea  at  one  o'clock  on  the  14th : — 
Held,  that  the  judgment  was  regular. 
BlundeUv*  Hanion,  243 

2,  The  defendants,  after  obtaining  a 
week's  time  to  plead,  took  out  several 
summonses,  on  successive  days,  for 
further  time,  the  last  being  returnable 
on  the  day  after  the  week's  time  ex- 
pired ;  but  took  no  order  on  either  of 
them.  On  that  same  day  the  plaintiff 
signed  judgment :  —  Held  regular. 
Bass  V.  Cooper y  310 

(3).  As  in  case  of  a  Nonsuit, 

1 .  Where  issue  was  joined  in  vaca- 
tion, but  no  notice  of  trial  given  (it 
not  being  shewn  that  it  was  a  country 
cause) : — Held,  that  it  was  too  early 
to  apply  for  judgment  as  in  case  of  a 
nonsuit  in  the  next  term  but  one  after 
issue  joined.     Heale  v.  Curtis,      76 

2.  A  plaintiff,  after  issue  joined, 
became  bankrupt,  and  made  default, 
and  his  assignees  refused  to  proceed 
with  the  suit:  the  Court  refused  to 
discharge  a  rule  for  judgment  as  in 
case  of  a  nonsuit  on  a  peremptory 
undertaking,  unless  security  for  costs 
were  also  given.  Taylor  v.  Mon^ 
tague,  3 1 5 

3.  Where  issue  is  joined  in  vaca- 
tion in  a  town  cause,  the  defendant 
cannot  move  for  judgment  as  in  case 
of  a  nonsuit,  until  the  third  term  after 
issue  joined.     Gough  v.  White,    363 

4.  The  plaintiff  having  made  de- 
fault, gave,  on  the  10th  April,  a  fresh 
notice  of  trial  before  the  sheriff  on 
the  18th.  On  the  14th,  the  defen- 
dant gave  notice  of  a  motion  for 
judgment  as  in  case  of  a  nonsuit,  and 
on  the  15th  obtained  a  rule  accord- 
ingly.     On  the  18th  the  cause  was 


tri6d  as  an  undefended  one,  and  the 
plaintiff  had  a  ▼erdict.  The  ooon 
set  aside  that  verdict  on  payment  of 
costs,  and  discharged  the  rule  fi»r 
judgment  as  in  case  of  m  nonsuit,  witb 
costs,  on  a  peremptory  undertakings 
giving  the  defendant  the  cosU  of  the 
day  on  the  first  default. 

Qwere,  whether,  since  the  mJe  of 
HUaryTerm,  2  WilL  4,  a.  68,  ooe 
day's  notice  of  motion  for  judgmeDt 
as  in  case  of  a  nonsuit  can  operate  si 
a  stay  of  proceedings  in  this  Court  I 
Jones  V.  Howe,  379 

(4).  Entering  of^  nvnc  pro  Tume. 

1'he  proviso  in  rule  3  of  H.  T. 
4  W.  4,  "  that  it  aliali  be  compecenc 
for  the  Court  or  a  Judge  to  order  a 
judgment  to  be  entered  niuic  pro 
tunc,"  applies  only,  as  fonnerly,  lo 
cases  where  it  is  delayed  by  the  act  of 
the  Court.    Lanman  ▼.  Lord  Amdkff, 

5SS 

PRINCIPAL  AND  AGENT. 

1.  Id  an  action  by  an  innkeeper 
against  one  of  the  committee  of  a 
candidate  at  a  contested  electioD,  fm 
refreshments  supplied  to  voters,  whidi 
were  in  fact  ordered  through  a  third 
party,  M.: — Held,  that  the  plaintiff 
was  bound,  in  order  to  recover  in  the 
action,  to  prove  that  M.  was  employed 
by  the  defendant  alone,  or  by  the 
defendant  and  others,  to  give  the 
order,  and  that  the  defendant  in  so 
employing  M.  was  not  acting  as  agent 
for  any  other  person;  or  else  that  M. 
was  a  principal  jointly  with  the  de- 
fendant, or  with  the  defendant  and 
others:  and  that  it  would  make  no  dif- 
ference that  the  plaintiff,  at  the  time, 
considered  M.  as  authorised  to  con- 
tract on  behalf  of  the  candidate,  if  in 
fact  he  was  not  so  authorised.  Tho- 
mas V.  Edwards f  H5 

%,  Where  a  club  was  formed,  sub- 
ject to  the  following  among  other 
rules,   vis,  that  the  entrance  fee  of 
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admission  should  be  ten  guineas,  and 
the  annual  subscription  five  guineas  ; 
that  if  the  subscription  were  not  paid 
within  a  certain  limited  period,  the 
defaulter  should  cease  to  be  a  mem- 
ber ;  that  there  should  be  a  com- 
mittee to  manage  the  aflairs  of  the 
club,  to  be  chosen  at  a  general  meet- 
ing; and  that  all  members  should 
discharge  their  club  bills  daily,  the 
steward  being  authorized,  in  default 
of  payment  on  request,  to  refuse  to 
continue  to  supply  them: — Held^ 
that  the  members  of  the  club,  merely 
as  such^  were  not  liable  for  debts  in- 
curred by  the  committee  for  work 
done  or  goods  supplied  for  the  use  of 
the  club ;  for  that  the  committee  had 
no  authority  to  pledge  the  personal 
credit  of  the  members.  Flemyng  v. 
Hector^  172 

3.  A.,  a  broker,  employed  by  Q.  to 
sell  certain  railway  shares,  agreed 
with  C,  D.'s  broker,  to  sell  him  fifty 
shares,  of  which  A.  afterwards  in- 
formed his  clerk  at  his  office,  who 
made  an  entry  in  the  book  as  of  a 
sale  from  A.  to  C. ;  and  a  contract 
note  to  the  same  effect  was  sent  to 

C.  A.  subsequently  saw  the  entry 
in  the  book,  and  altered  it  by  writing 
the  name  of  B.  as  seller,  and  di- 
rected another  note  to  be  sent  to  C. 
with  the  name  of  B.  as  seller.  A  fresh 
note  was  accordingly  sent  the  same 
evening  or  the  next  morning,  but  C. 
received  them  both  together  the  next 
morning.  C.  did  not  return  the  first 
note,  nor  did  A.  request  to  have  it 
returned.     In  an  action  brought  by 

D.  against  A.  for  breach  of  the  agree- 
ment, in  not  completing  the  sale,  the 
learned  Judge  who  tried  the  cause 
left  it  to  the  jury  to  say  whether  the 
second  note  was  a  correction  of  a 
mistake  in  the  first,  and  told  the  jury 
that  if  the  defendant  entered  into  a 
written  contract  in  his  own  name,  he 
could  not  afterwards  set  up  that  he 
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was  acting  as  broker  merely ;  and 
that,  although  known  to  be  a  broker,  . 
if  he  signed'  the  contract  in  his  own 
name,' he  was  liable : — Held^  thattbis 
was  no  misdirection.  Held^  also, 
that  evidence  that  it  was  the  custom 
in  Liverpool  to  send  in  broker's  notes 
without  disclosing  the  principars 
name,  was  properly  rejected,  ma^ 
gee  V.  Atktnsony  440 

PRISONER. 
I.  Discharge  under  48  Geo.  5,  c.l2d. 

1 .  A  defendant  remaining  in  exe- 
cution twelve  calendar  months,  for 
the  nominal  damages  in  ejectment, 
and  the  costs,  is  entitled  to  his  dis- 
charge under  the  48  Geo.  d,  c.  128. 
Doe  d.  Threlfall  v.  Ward,  %5 

2.  A  defendant  is  not  entitled  to 
his  discharge  under  the  48  Geo.  5,  c. 
128,  unless  he  has  been  confined  for 
the  twelve  months  within  the  walk  of 
the  prison.     Gilbert  w.  PapCy       811 

II.  Supersedeas. 

1.  Semble,  that  a  rule  nisi  for  a 
supersedeas,  on  the  ground  that  the 
defendant  had  been  in  custody  a 
month  after  he  was  supersedable  by 
reason  of  the  plaintiff^'s  not  having  de- 
clared in  time,  is  no  stay  of  pro« 
ceedings,  and  the  plaintiff*  may  pro- 
ceed, after  service  of  such  rule,  to 
charge  the  defendant  in  execution. 
Robinson  v.  Cresswell,  410 

2.  Where  the  plaintiff  declared 
against  a  prisoner  in  Hilary  Terni, 
and  the  cause  was  tried  in  the  Vaca- 
tion after,  and  final  judgment  was 
signed  in  Easter  Term :  Held,  that 
by  the  Rule  H.  T.,  2  Will.  4,  s.  85, 
the  plaintiff*  ought  to  have  charged 
the  defendant  in  execution  in  Easter 
Term  ;  and  not  having  done  so,  that 
the  defendant  was  entitled  to  be  dis- 
charged out  of  custody.  FouUees  v. 
Burgess,  849 
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PROBATE.  f 

Covenant  on  «  policy  of  inturance  J 
under   Kal,    whereby    three  of   the 
direclon  of  the   JDBur&nce  company 
tlid  order,  direct,  and  appoint,  that,    I 
if  T.  S.,  the  insured,  should  die,  Sec,    I 
the  capital,  slock,  and  funds  of  the    I 
company  should  stand  charged  and    : 
be  liable  to  pay  the   executora,  ad- 
ministrstors,  and  Bssiffns  of  the  aaid    | 
T.  S.,  within  three  c^endar  months 
after  his  decease  should  be  certified, 
the  sura  ofaOO^.      The   insured  died 
in  the  diocese  of  Exeter,  and  the  po-    i 
Iky  was  in   that  diocese  at  the  lime    I 
of  his  death  : — HeU,  that  a  probate    ! 
from  the  diocesan  court  of  Exeter  was 
sufficient  to  enable  the  executors  to    i 
recover  on  the  policy,  though  the  de< 
fendant*  resided,  and  all  the  stock  and    { 
fund*  of  the  company  were  situate,    I 
in  the  diocese  of  London.     Gumty 
T.  Kamlin$,  87 

PROCESS. 

Return  of.  I 

1.  "  The  defendant  is  not  to  6e 
found  in  my  bailiwick,"  it  a  bad  re- 
turn  to  &  writ  of  capias. 

Negligence  in  the  execution  of  ' 
mesne  process  is  no  ground  for  an  \ 
attachment  against  a  sheriff.  Rex  v.  , 
Shtriff  of  Ktnt,  318 

ft.  If  the  sheriff  levies    and  sells   | 
goods  of  a  defendant  under  a  fieri    | 
facias,  and,  after  notice  that  the  de- 
fendant has  petiiioned  the  Insolvent 
Debtors'  Court,  returns  fieri  feci,   he    i 
is  bound  by   that   return,   and  must    ' 
pay  over  the   money    to  the  plaintiff, 
although  the  defendant  is  aftenrards    . 
discharged  under  the  Insolvent  Act, 
FuUy.  Smith,  S88    ' 

RESTRAINT  OF  TRADE.        I 

The  plaintiff,  by  deed,  sold  to  the    ' 

defendants  his  trade  and  business  as   | 

a  carrier  twtween  London  aitd  Wis-  I 


SCAVENGER. 

bech,  and,  in  consideration  of  Ac 
covenants  tbereia  contained  on  iht 
defmdants'  part,  corenanted  «ilb 
them  that  he  would  not  thencefbnh, 
during  hia  life,  exerciae  the  trade  ofi 
carrier,  except  as  thereinafter  nn- 
tioned;  and  that  he  would  (bence- 
forth,  during  hia  life,  faithfolly  Bcrre 
the  defendanta  aa  mn  ■lialaiit  in  tbc 
tradeufacarrier  :  and  the  defendants, 
in  consideration  of  the  before-nua- 
tioned  covenants,  and  of  the  phinnTi 
faithful  service  aa  aforesaid,  coTeoaai- 
ed  to  pay  him  «  certain  weekly  son 
for  his  life.  In  an  action  agaitut  tbe 
defendants  on  thia  coTenaot : — HtU, 
that  the  plaintiff's  covenant  to  serte 
during  hia  life  waa  good  in  law,  and 
that  the  covenant  in  restraint  of  his 
trade  was  not  void,  inasmuch  aa  he 
was  not  abaolutely  restrained  firiM 
carrying  on  the  trade,  but  only  6ta 
carrying  it  on  in  any  other  way  iba 
as  an  assistant  to  the  defendants. 

Qiuere,  whether,  suppoaii^  ibis 
covenant  were  void,  aa  beii^  in  gtae- 
ral  restraint  of  trade,  the  pUe- 
tifT  could  nevertheless  have  aned  cs 
the  defendants'  covenant  to  pty! 
WalltM  T.  Day,  tJZ 

SCAVENGER. 

Under  the  Metropolitan  Paviif 
Act,  57  Geo.  3,  c.  29,  sa.  59,  60,  the 
scavenger  of  a  particular  diatrirt  s 
entitled  only  to  such  dust,  asbea,&c 
as  are,  in  the  contemplation  of  the 
owner,  rubbish  or  refuse,  and  as  he 
desires  to  dispose  of  in  that  character. 

Therefore,  where  brewera  ocenpy- 
ing  premises  in  parish  A.,  btirat  coals 
there  in  the  process  of  brewing,  and 
when  they  were  partially  consumed 
by  having  passed  onc%  through  the 
fires,  removed  them,  intermixed  with 
the  dust  and  ashes  arising  from  tha 
same  fires,  to  other  premises  occupied 
by  ibem  in  parish  B.,  where  they  used 
them   for   heating   water   to   deana 


SCAVENGER. 

tbeir  casks : — Held,  that  the  scaven- 
ger of  parish  A.  was  not  entitled  to 
claim  any  of  the  articles  ao  removed. 
FtUey  V.  Combe,  677 

SEDUCTION. 
Case.  The  declaration  staled  that 
one  M.  H.,  being  the  daughter  and 
servant  of  the  plainiifT,  with  the  con- 
sent of  the  plaintifT,  became  the  ap- 
prentice of  one  A.,  the  wife  of  the 
defendani,  for  tbe  term  of  two  years, 
for  the  purpose  of  learning  the  busi- 
ness of  a  milliner,  in  consideration  of 
29^.  paid  by  the  plsinCiS;  and  in  con- 
sideration that  the  said  A.,  with  the 
consent  of  the  defendant,  should  tind 
and  provide  the  said  M.  with  meat, 
drink,  and  lodgings;  nevertheless  the 
defendant  debauched  her,  whereby 
she  became  ill,  and  incapable  of  serv- 
ing the  said  A.,  and  of  learning  the 
said  business,  &c.  &c.  -.—Held  bad  on 
demurrer.     Harrii  v.  Butler,       589 

SHERIFF. 
See  Attachmiitt. 

BaMK8DPTCX. 

Plea  PINO. 

Pbocisb. 
Semble,  that  a  declaration  against  a 
aheriff  for  extortion  in  the  execution 
of  a  fi.  fa.,  must  slate  the  sum  actually 
taken  by  him;  and  that  it  is  not  suffi- 
cient to  allege  that  he  look  £ —  more 
than  by  the  statute  is  allowed.  Athby 
V.  HarrU,  678 

SHIP. 
Trover  for  one-fourth  of  a  ship. 
In  the  yesr  1833,  and  until  his  bank- 
ruptcy, one  J.  L.  carried  on  business 
as  a  ship- builder ;  and  on  the  lOih 
June,  1633,  the  following  agreement 
was  entered  into : — "  Particulars  and 
description  of  a  new  ship  now  about 
one-third  built  in  the  yard  of  J.  Lt;" 
then  there  followed  a  description  of 
the  length,  breadth,  and  depth  of 
the  ship,  the  number  of  tons  she  kss 
to  carry,  and  the  timbers,  and  par- 


SMUGGUNO  ACT.        951 

ticulars  of  every  thing  that  she  was 
to  be  built  of  and  supplied  with,  "for 
the  sum  of  1750^.,  and  payment  ■■ 
follows,  opposite  to  each  respective 
name."  This  agreemrnt  was  signed 
by  J.  L. ;  and  ailer  his  signature  fol- 
lowed these  words; — "  We,  the  under- 
signed, hereby  engage  lo  take  shares 
in  the  before-mentioned  vessel,  as  set 
opposite  to  our  respective  names,  and 
also  the  mode  of  payment."  This 
was  signed  by  several  persons  for  dif- 
ferent shares  and  at  different  timet, 
and,  amongst  the  rest,  by  tlie  plaintifF 
for  one-fourth,  in  October  1B3S. 
Below  these  signatures  was  written 
the  following:—"  14th  July,  1S3S— 
I  hereby  agree  to  accept  the  above 
price  and  mode  of  payment — J.  L." 
The  plaintiff  proved  payment  for  hii 
share  by  bills  before  the  bankruptcy 
of  J.  L.  Tbe  T.  C.  Company  signed 
the  agreement  for  one-fourth,  of  which 
company  one  H.  was  a  member,  and 
used  to  go  to  look  at  the  vessel  when 
building,  and  occasionally  found  fault 
with  the  work,  which  was-improved 
in  consequence,  and  J.  L<  told  hit 
foreman  to  act  under  H.'s  direction. 
At  the  time  of  tbe  bankruptcy,  the 
frame  of  ibe  vessel  was  on  the  stocks 
in  J.  L.'a  building-yard  in  an  un- 
finished stale,  and,  aller  tbe  bank- 
ruptcy, some  of  the  men  continued  to 
work  upon  her,  and  receive  their 
money  from  H,: — Held,  that,  andet 
these  circumstances,  the  property  in 
one-fourth  of  the  vessel  did  not  pus 
to  T.  L.,  the  pkintiC  Laidkrv. 
Burlinion,  S02 

SMUGGLING  ACT. 

In  the  beginning  of  1S3S,  A.,  then 
residing  in  England,  entered  into  ar- 
rangements with  B.  for  procuring  « 
veasel  for  the  purpose  of  smugglii^ 
tobacco  in  IreUnd.  The  vessel  vras 
accordingly  hired  by  them,  and  pro- 
ceeded on  her  voyage  in  June,  183S ; 
and  having  taken  on  board  a  cargo  of 
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tobacco  in  the  Flushing  Roads,  arrived 
and  was   unshipped  at  Cork  on  the 
28th  of  July,  1 833,  without  payment 
of  the  duties.     An   information  was 
filed  against  A.  on   the  19th  July, 
1336,  founded  on  the  6  Geo.  4,  c. 
103,  8.  45,  for  assisting  and    being 
otherwise   concerned  in  the  unship- 
ping of  the  tobacco,  the  duties  not 
having  been  paid.    A.  was  not  proved 
to  have  taken  any  part  in  the  transac- 
tion  further   than    above    stated : — 
Held^  that  he  was  not  liable  on  this 
information  in  England,     Attorney' 
General  v.  Kenifeck,  715 

STAMP. 
See  Goods  sold  and  delivered. 

I.  Promissory  Note. 

An  instrument  in  the  following 
form,  "11th  October,  1831.  I.O.U. 
iSO/.,  to  be  paid  on  the  22nd  inst., 
W.  B.,"  requires  a  stamp,  either  as  a 
promissory  note,  or  as  an  agreement 
for  the  payment  of  money  above  the 
value  of  10/.     Brooks  v.  Elkins,    74 

II.  Agreement, 

An  instrument  in  these  terms — 
"  I  hereby  certify  that  I  remain  in 
the  house.  No.  3,  Swinton  Street, 
belonging  to  W.  G.,  on  sufferance 
only,  and  agree  to  give  him  imme- 
diate possession  at  any  time  he  may 
require:" — Held^  not  to  amount  to 
an  agreement  for  a  tenancy,  so  as  to 
require  a  stamp.   Barry  v.  Goodman, 

768 

STATUTE. 

Effect  of  Repeal  of, 

1.  By  the  5  &  G  Will.  4,  c.  50,  the 
13  Geo.  3,  c.  78,  which  gave  treble 
costs  to  parties  sued  for  anything 
done  in  pursuance  of  the  act,  on  a 
nonsuit,  was  repealed,  the  new  act 
giving,  in  such  case,  costs  only  as 
.  between  attorney  and  client.  A  plain- 
tiff,  who  sued  parish  officers  for  an 


act  done  under  the  1 9  Geo.  3,  c.  78, 
became  nonsuit  at  a  trial  which  took 
place  before  the  5  8c  6  Will.  4,  c.  50, 
came  into  operation,  but  judgneot 
was  not  signed  till  after : — Heldy  that 
the  defendants  were  not  entitled  to 
treble  costs*  Charrington  t.  Mta- 
thermgkam,  2tS 

2.  To  a  declaration  lor  goods  wcM^ 
the  defendant  pleaded,  according  lo 
the  23  Geo.  2,  c.  £7,  s.  8,  ( Wettmift- 
ster  Court  of  Requests  Act),  that  die 
defendant  was  indebted  in  a  lets  som 
than  40«.,  and  that  he  was  an  inhabi- 
tant and  resident  within  the  city  of 
Westminster.     Replication,    that  die 
defendant  was    indebted   in  the  sum 
of  40«.     At  the  trial  the  jury  fousd 
for  the  defendant.     The  statute  23 
Geo.  2,  c.  27,  was  repealed  by  6  &7 
Will.  4,  c.  137,   after  plea   j^etdei 
and    before    trial: — Heid^    that  fie 
plaintiff  was    entided    to    judgweolt 
non   obstante   veredicto.      Warm  v* 
Beresfordf  3iS 

STOCK-BROKER. 

A  broker  cannot  maintain  as 
action  for  work  and  labour,  aod 
commission  for  buying  and  weUii^ 
stock,  &c.,  unless  duly  licensed  by 
the  mayor  and  aldermen  of  the  ciq^ 
of  London,  pursuant  to  6  Anne,  c.  16. 
Cope  V.  Row  lands  f  MS 

STOCK-JOBBING  ACT. 

Time  bargains  in  foreign  funds  are 
not  within  the  prohibition  of  the 
Stock-jobbing  Act,  7  Geo.  2,  c  28, 
nor  illegal  at  connKm  law.  EUmottk 
V.  Cole,  31 

STOPPAGE  IN  TRANSITU. 

1.  A  consfgnor  of  goods,  who  has 
received  the  acceptance  of  the  con- 
signee for  part  of  the  goods,  may 
stop  them  in  transitu  On  the  con- 
signee's insolvency,  and  retain  pos* 
session  of  them,  without  tendering 
back  the  bill. 
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Groods  were  consigned  to  A.,  deli- 
verable in  the  port  of  London  at  a 
certain  price  per  ton.  The  vessel  in 
which  they  were  shipped  arrived  off 
the  wharf  at  which  die  captain  was 
in  the  habit  of  trading.  The  captain 
called  at  A.'s  place  of  business,  and 
saw  B.  his  derk,  A.  being  from  home, 
and  pressed  him  to  send  a  craft  for 
the  goods,  or  he  should  be  under  the 
necessity  of  landing  them.  AAer 
some  days,  B.  wrote  to  the  captain, 
stating  that  A.  was  from  home,  but 
he,  B.,  thought  he  had  better  land  the 
goods  on  A.'s  account.  They  were 
accordingly  landed  at  the  wharf,  and 
entered  in  the  wharfinger's  book,  with 
"  freight  and  cliarges,"  set  opposite 
to  them,  and  not  in  the  name  of  any 
party  as  consignee.  While  they  were 
lying  there,  A.  became  insolvent,  and 
they  were  stopped  by  the  consignor : 
'-^ffeid,  that  the  transitus  was  not 
determined.  Edwards  v.  Brewer,  875 

2.  Goods  were  consigned  to  A.,  de- 
liverable in  the  river  Thames:  on  the 
arrival  of  the  vessel  in  the  river 
the  captain  pressed  A.  to  have  them 
landed  immediately;  A.,  in  conse- 
quence, sent  B.,  his  son,  with  direc- 
tions to  land  them  at  a  wharf  where 
he  was  accustomed  to  have  goods 
landed  for  him,  and  kept  until  he 
carted  them  away  to  his  customers 
in  his  own  carts ;  but  A.  (being  then 
insolvent)  at  the  same  time  told  B. 
he  would  not  meddle  with  the  goods, 
that  he  did  not  intend  to  take  them, 
and  that  the  vendor  ought  to  have 
them.  The  goods  were,  by  B.'s  di- 
rection, landed  at  the  wharf,  and  there 
stopped  in  transitu  by  the  vendor. 
In  trover  for  the  goods  by  the  assig- 
nees in  bankruptcy  of  A.  against  the 
wharfinger: — Held,  that  the  declara- 
tions so  made  by  A.  to  D.  were  ad- 
missible in  evidence,  although  they 
were  not  communicated  to  the  vendor 
or  to  the  wharfinger ;  and  that  they 
shewed  that  A.  ha^  not  taken  pofses- 


sion  of  the  goods  as  owner,  and  there- 
fore that  the  transitus  was  not  de- 
termined. [Lord  Abinger,  C.  B.,  dis- 
sentiente.]  James  v.  Or'^fin,         6%3 

SUBPCENA.     • 

See  WiTNBss,  1. 
Tender. 

See  PUading,  IIL  7. 

TOTHILL  FIELDS'  ACT. 

Notwithstanding  the  provisions  of 
the  Vauxhall  Bridge  Act,  49  Geo.  3, 
c.  142,  the  occupiers  of  houses  ad- 
joining the  Vauxhall  Bridge  Road,  but 
lying  within  the  limits  of  the  Tothill 
Fields'  Act,  G  Geo.  4,  c.  194,  are  li- 
able to  the  paving  rate  levied  under 
the  latter  act.     Young  v.  Grove,  70S 

TRESPASS. 

I.  Pleadings, 

In  trespass  for  assault  and  false 
imprisonment,  the  defendant  pleaded 
that  he  was  possessed  of  a  shop,  and 
carried  on  the  business  of  a  baker 
therein,  and  that  the  plaintiff  had 
been  in  the  shop  making  a  great  noise 
and  disturbance,  and  abused  the  de- 
fendant, and  disturbed  him  in  the 
peaceable  possession  of  his  shop,  in 
breach  of  the  hinff*9 peace,  and  thereby 
obstructed  the  defendant  in  the  ex- 
ercise of  his  business;  that  the  [Jain* 
tiff  went  out  of  the  shop  into  the 
public  street  in  front  of  it,  and  con- 
tinued there  to  make  a  great  noise 
and  disturbance,  and  to  abuse  the  de- 
fendant, and  thereby  caused  a  great 
concourse  of  persons  to  assemble, 
and  so  disturbed  the  defendant  in  the 
possession  of  his  shop,  and  obstructed 
his  business,  in  breach  of  the  peace, 
and  thereby  caused  a  great  riot  and 
disturbance;  that  the  defendant  re- 
quested him  to  desist  and  depart,  but 
he  refused,  whereupon  the  defendaot^ 
in  order  to  preserve  the  peace,  tent 
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for  certain  policemen,  and  requested 
them  to  remove  the  plaintiff;  that 
they  requested  the  plaintiff  to  cease 
making  such  noise  and  disturbance, 
&c.,  but  he  refused,  and  continued 
making  such  noise,  riot,  and  dis- 
turbance, &c.  ;  whereupon  the  de- 
fendant, in  order  to  preserve  the 
peace,  charged  them  with  the  plain- 
tiff, and  he  was  taken  to  a  station- 
house,  and  thence  before  a  magistrate, 
who  admonished  and  discharged  him: 
— ijTif/d,  that,  even  without  the  al- 
legation of  riot^  the  plea  disclosed  a 
sufficient  justification. 

The  evidence  was,  that  the  plain- 
tiff, after  abusing  the  defendant  in 
his  shop,  went  into  the  street  outside, 
and  there  continued  to  abuse  him; 
that  a  crowd  of  a  hundred  persons 
was  collected,  and  the  street  much 
obstructed  ;  that  the  defendant  sent 
for  the  police,  who,  on  the  plaintiff's 
refusing  to  go  away,  took  him  to  the 
ttatioD-bouse,  and  before  a  magis- 
trate, as  stated  in  the  plea: — Held, 
that  these  facts  amounted  to  a  breach 
of  the  peace,  and  justified  the  defen- 
dant in  directing  the  imprisonment. 
Cohen  v.  Huskissotiy  477 

II,  Jtutification  ofy  for  Removal  of 

Goods, 

If  A.  wrongfully  place  goods  in  B.'s 
building,  B.  may  lawfully  go  upon 
A.'s  close  adjoining  the  building,  for 
the  purpose  of  removing  and  deposit- 
ing the  goods  there  for  A  .'s  use.  Rea 
v.  Sheward,  424 

TROVER. 

See  Pleading,  III.,  6,  9. 

I.  Pleadings, 

1.  In  trover,  since  the  new  rules, 
the  plaintiff  is  entitled  to  a  verdict  on 
the  plea  of  not  guilty,  if  after  trial  a 
conversion  in  fact  be  proved,  although 
it  appear  from  the  evidence,  that  at 
the  time  of  such  conversion  the  plain- 


tiff had  parted   with  his  property  io 
the  goods.      Vernon  v.  Shipion^      9 
ft.  Trover  by  the  assignee  of  A.,  id 
insolvent,  for  ten  sets  of  harness,  tea 
horses,  &c«      The  defendant  pleidcd 
that  the  plaintifiF^  as  assignee,  was  not 
lawfully  possessed  of  the  goods,  kc 
as  of  his  own  property  as  assignee; 
and     also    a   plea     stating  that  be 
fore  the  insolvent  petitioned  for  bit 
discharge,  the  defendant  sold  and  de- 
livered to  him  divers  horses  and  har- 
ness, being  the   same  as  those  men- 
tioned in  the  declaration,  for  150L, 
on  the  terms  that  the  defendant  migbc 
at  any  time,   until    payment  of  dte 
price,  take  and  retain  the  horses  and 
harness  as  a  pledge  and  security  for 
such  part  of  the  price  as  should  re- 
main unpaid,  until   payment  thereof : 
that  at  the  time  of  the  alleged  con- 
version, S2/.,  part  of  such  price,  l^ 
mained  due ;  and  that  sAer  the  plai^ 
tiff  became  possessed  as  assignee^  ik 
defendant  took  the  said   horses  and 
harness  into  his  possession   as  sock 
pledge  and  security,  &c. ;   irhich  k 
the  conversion  in  the  declaration  mm- 
tioned.     To  this   plea   the  phuotifr 
new  assigned,  that    the    action  was 
brought,  not  for  the  supposed  con- 
version in  the  plea  mentioned,  bat  for 
the  conversion   of  ten   sets  of  har- 
ness,  ten    horses,    &c.,    other  thsn 
and   different  to   those    in   the  pies 
mentioned,  &c. ;  to  which  the  defen- 
dant pleaded  not  guilty: — Held,  that 
the  plaintiff  was  entided,   under  the 
new  assignment,  to  give  in  evidence 
a  conversion  by  the  defendant  ofjhe 
horses,  two  of  which  were,  and  three 
were  not,  the  subject  of  the  agree- 
ment stated  in  the  plea.     BoUon^, 
Sherman^  593 

II.  Conversion, 

A  vessel,  having  run  ashore  on  the 
coast  of  Essex,  was  assisted  by  the 
owner  of  a  smack,  who  pat  down  an 
anchor  and  a  hawser  attached  to  the 
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V«isel  foi  the  purpose  of  securing  her. 
The  imack  tlien  left  her  for  the  pur- 
pose of  carrying  away  some  of  ber 
Blores,  with  the  intention  however  of 
returning.  The  owner  of  another 
imack  came  to  her  afterwards,  and 
finding  no  one  in  or  near  the  vessel, 
and  her  deck  under  water,  took 
■way  the  anchor  and  hawser,  and 
delivered  ihem  up  to  the  deputy  vice- 
admiral  of  Essex  -.—fftld,  that  the 
anchor  and  hawser  were  not  parted 
with,  or  left  and  ahandoned,  within  the 
meaning  of  the  1  &  S  Geo.  4,  c.  75, 
1. 1;  and  that  the  deputy  vice-admi- 
ral was  not  justiBed  in  detaining  them 
until  salvage  was  paid,  or  security 
given  for  its  payment. 

The  deputy  vice-admiral,  who  re- 
ceived the  anchor  and  hawser,  al- 
leged to  have  been  left  at  sea,  from 
the  finder,  refused,  on  application  by 
the  real  owner,  to  deliver  them  up 
until  the  salvage  was  paid,  or  security 
given  for  the  payment  of  it: — Held, 
that  this  was  a  conversion ;  but  that, 
if  he  had  merely  refused  to  deliver 
them  up  until  it  was  ascertained  whe- 
ther salvage  was  due  or  not,  it  would 
not  have  amounted  to  a  conversion. 
Clark  V.  Chambtrlaai,  78 


VAUXHALL  BRIDGE  ACT. 

See  ToTHiLL  Fulds'  Act. 

WITNESS. 

I.  AUac/iiHeHt  for  ditobeying 

Subptena. 

1.  An  affidavit  to  ground  a  rule 

nisi  for  an  attachment  for  not  obeying 

a  subpcena,  must  state  that  at  the  time 

of  the  service  the  original  suhptena 


was  ahewn;  and  it  is  a  sufficient  an- 
swer to  such  a  rule  Aat  the  affidavit 
does  not  BO  allege.  Borden  v.  Crci- 
mell,  319 

2.  In  order  to  ground  a  motion  for 
an  attachment  for  disobedience  to  a 
writ  of  subpcena  ad  testificandum,  the 
affidavit  must  state  that  the  party  was 
a  material  witness.     Tinky  v.  Porter, 

II.  Con^tenej/. 
1.  On  A.  and  B.  entering  into 
partnership,  A.  borrowed  a  sum  of 
money  of  C,  for  which  be  gave  her 
his  promissory  note,  payable  six 
months  after  demand.  A.  and  B. 
Buhsequenily  dissolved  partnership, 
and  C.  gave  A.  notice  to  pay  the 
note,  and  afterwards  indorsed  it  to 
fi.,  who  continued  the  business.  In 
an  action  by  A,  against  B.  on  a  cove- 
nant in  the  deed  of  dissolution  for  the 
payment  of  a  sum  of  money  to  A.,  B. 
set  oflT  the  note.  C.  being  called  as 
a  witness  for  B.  to  prove  the  loan  to 
A.,  the  detnand  of  payment,  and  the 
delivery  of  the  note  to  B.,  staled  on 
the  voir  dire,  that  she  did  not  wish 
to  take  the  money  out  of  the  business : 
that  she  considered  the  note  to  belong 
to  B.,  but  expected  her  principal  and 
interest: — Held,  that  she  was  a  com- 
petent witness,  for  that  B.'s  liability 
on  his  engagement  to  her  was  wholly 
independent  oftbe  result  of  the  action. 
Hatcher  v,  Sealon,  4f 

S.  In  an  action  for  work  done  to 
a  vessel  against  one  part  owner,  an- 
other pari  owner  is  a  competent  wit- 
ness for  the  defendant,  afler  a  release, 
Jonet  v.  Pritchard,  ]  90 

3.  To  an  action  brought  by  the 
vestry  clerk  of  the  parish  of  St.  Pan- 
eras,  under  a  local  act,  the  defendant 
pleaded  that  the  plaintiff  was  not 
vestry  clerk: — Held,  that  evidence  of 
his  acting  as  vestry  clerk  was  sufficient 
primS  facie  evidence  of  bis  appoiDta 
nient.  Held  also,  that  one  of  the  di- 
rectors of  the  vestry  was  a  competent 
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'    witness  for  the  plaintiff.     M'Gahey 
▼.  Alston,  206 

4.  In  an  action  on  the  case  for 
negligence  in  driving  by  the  defend- 
ant's servant: — Held,  that  since  the 
3  &  4  Win.  4,  c.  42,  the  servant  is  a 
competent  witness  for  the  defendant 
without  a  release,  his  name  being  in- 
dorsed on  the  record.  Yeomans  v. 
Legh,  419 

WRIT  OF  ERROR. 

Supersedeas, 

1.  The  notice  of  allowance  of  a 
writ  of  error  precludes  the  plaintiff 
from  charging  a  defendant  in  execu- 
tion,  though  the  defendant's  affidavit 
does  not  state  the  grounds  of  error, 
or  that  bail  has  been  duly  put  in. 
Marston  v.  Halls,  60 

2.  The  new  rules  of  H.  T.  2  Will. 
4,  s.  83,  and  H.  T.  4  Will.  4,  s.  9,  do 
pat  apply  to  errors  in  fact ;  a  writ  of 
error  coram  vobis  is  therefore  a  su- 
persedeas from  the  time  of  notice  that 
it  is  sued  out,  not  from  the  time  of 
allowance  only. 

The  6  Geo.  4,  c.  96,  s.  1 ,  requiring 
bail  in  error,  docs  not  apply  to  errors 
in  fact.     Levy  v.  Price,  533 

WRIT  OF  PRIVILEGE. 

A  general  writ  of  privilege  operates 
merely  as  a  notice  that  the  party  is 
entitled  to  the  privilege  of  the  court, 
and  does  not  operate  as  an  injunc- 
tion ;  and  therefore  it  is  irregular  to 
move  to  set  it  aside,  even  though  it  is 
sued  out  in  a  case  in  which  the  officer 
is  not  entitled  to  privilege.  In  re 
Robert  Thompson,  645 

WRIT  OF  TRIAL. 

1.  Semhle,  that  the  court  will  not 
set  aside  a  trial  before  the  sheriff,  on 
the  ground  that  the  case  was  not 
within  the  3  &  4  Will.  4,  c.  42,  a.  1 7, 


WRIT  0¥  TRIAL. 

at  the  instance  of  the  party  who  ob* 
tained  the  order  for  the  writ  of  triaL 

The  first  count  of  the  declaratioa 
stated,  that  in  consideration  that  dte 
plaintiff  would  send  a  pony  to  the  de- 
fendant, and  would  sell  and  deliver  it 
to  A.,  tlie  defendant  undertook  tint 
he  was  authorised  by  A.  to  purchase 
it  on  hia  behalf;  that  the  plaintiff  seat 
tlie  pony  to  the  defendant,  and  was 
willing  to  sell  it  to  A.,  but  that  the 
defendant  had  no  authority  from  A. 
to  purchase  it.  The  second  oouat 
was  a  similar  one,  but  suting  that 
the  defendant  himself  undertook  to 
purchase  the  pony.  There  was  also 
an  indebitatus  count  for  a  pooy  sold 
and  delivered  : — Held^  that  this  wai 
a  record  which  might  be  sent  by  writ 
of  trial  before  the  sheriff^  under  the 
3  &  4  Will  4,  a  42,  a.  17.  Pncei. 
Morgan,  53 

2.  The  court  held  that  an  undo'- 
sheriff  was  justified  in  laying  dowoi 
rule,  that  no  person  but  a  barn'srer, 
or  an  attorney,  should  appear  as  die 
advocate  of  a  party  on  a  writ  of  trial 
Tribe  V.  WingjUld,  12$ 

^,  The  Court  refused  to  grant  a 
rule  for  a  new  trial  in  a  case  before 
the  sheriff,  where  the  damages  irere 
under  51.,  although  the  evidence  ap- 
peared to  shew  that  it  was  one  of  se- 
veral actions  brought  by  difiereot 
plaintiffs  against  the  same  defendant 
for  aliquot  parts  of  a  sum  of  money 
exceeding  51,,  which  ought  to  have 
been  sued  for  in  one  joint  action  by 
all  those  plaintiffs,  being  due  under 
one  entire  contract  by  the  defendant 
with   them  all.     Williams  v.  Evans, 

4.  Where  the  date  of  the  writ  of 
summons  was  untruly  stated  in  a  writ 
of  trial,  the  Court  set  aside  a  verdict 
which  the  plaintiff  had  recovered 
thereon,  the  defendant  not  having 
appeared  at  the  trial.  Wlute  v.  Fat'^ 
rar,  ftSB 

5.  Where  the  verdict,  in  a  causa 


